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ADDENDA AND CORRIGENDA. 


PRIVY COUNCIL. 


Page 37, heading to case, for “ Act XIV of 1859,” read “ Regulation III of : 
1793, 8. 14.” 


FULL BENCH. 


Page 9, line 5, full stop after “fit.” 
a ae ' for “for,” read “ Eor.” 
a i 1 Jor“ such, ” read “ any.” 
„» 9, after “trial, ” note of interrogation. 
Page il, „ 12 ' for “on,” read * ox.” 


‘APPELLATE CIVIL. 


Page 20, line 5 from bottom, omit the semi-colon after “ Jurisprudence.” 
5 23, » 1, for “as,” read “ on.’ 
sy i 4, for “one decree in favor of the plaintiff should be drawn up 
as,” read “ the suit should be dismissed.” 
Page 43, line 8 from bottom, comma after “ hold.” 
» oo» 9 9 from bottom, tzsiead of semi-colon put comma after “follow.” 
» 2, for “prefectly,” read “ perfectly.” . 
A 235, heading to case, for “Act VIIL of 1869,” read “ Act VIII of 
1859 ;” and for * 356," read * 350." 
Page 244, line 12 , for “S. O. Watson,” read “ T. O. @Vatson.” 
246, line 38, omit “ Watson” before “ Thomas.” 


3% 
362, line 3 ‘of marginal note, iii “and” and “ thereupon,” insert 


“ she.” 
Page 407, line 3, foot note, ie = 1869, ” read “1868.” 


APPELLATE CRIMINAL. 


hey 65, heading to case, for “Act VII of 1859,” read “Aot VII ° 
of 1869.” 
ad 


“a ORIGINAL CIVIL. 


Page 25, line 4, for “pendre,” read “ prendre.” 
Ff 44, » 3 from bottom, for “(8),” read “(4);" and for "(4)" 
read * (5).” 
Page 44, line 7 from bottom, for “ (2),” pead “(8)” 
‘3 » 9 5 of marginal note, for “ cannot,” read “ can.’ 
» 98, „ 21, 24, 27, wand 29, for “ Westminister,” read Westminster. 2 
s a 102; y 23, ' for j Commissionér,” read “ Court. v 
112, „p 9 ‘from bottom, for “ and,” read * v 
» 126, ,, &, for “1869,” read “1867.” 


APPENDIX. 


Page 31, heading to case, omit the word “ Justices.” 


» 102, A 5 Jor “s. 18,” read “s, 1,” 
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INDERAN VALUNGYPULY TAVER v. RAMA- 
SWAMY PANDIA TALAVER AND ANOTHER. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
MADRAS. 


” 
<e 


Hindu Law—Morriage—Sudra Caste—Ilegitimate Children-—Inhehitence. 
According tothe Hindu law prevalent in Madras, legitimate children of illegiti- 


mate parents of the sudra caste, can contract a legal and valid mawiage. 


According to the Hindu law, illegitimate children of the sudra caste can inherit, 


and are entitled to maintenance. 


- and legal. ` pa 


> e 
„The marriage betweeg persons of different sections of the sudra caste is valid 
+ 


_ THE question on this appeal is, first, whether there was a 


marriage in fact; and, secondly, if there was a marriage in fact, 
then whether there was a marriage inlaw. : 


We have the judgment of both the Courts below coming to 


the conclusion, from the evidence, that there was ‘a marriage 
in fact ; there was evidence before them, on the ay perine 
of which they might fairly come to that conclusion. Unless a 
finding of’ that sort, where two Courts are unanimous in their 
‘opinion, is unsupported by, or contrary to, the evidence, it is not 
the course of this Board to interfereewith that finding. 


There were eight witnesses who spoke to the marriage having 


taken place; then two of the three urzis; and besides the 
very material fact of the appellant having admitted before the 
tasildar, or done that which was tantamount to an admission, 
that such a marriage had taken place. 


* Present :—Sir James W. COLVILE, Str Josera NAPIER, LORD Justice GIFFARD, 


AND SIR LAWRENCE PEEL 


g e; 


“G@. e 


. 15 Sept., 
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P. C. With reference i the urzis, the two first urzis which have 
1869 


been alluded to are very plain, and very explicit. They are 
YADDA inserted in the record. The first of them is in -these 
TAVER terms :—“ Kulalvoy Moli, whom I had married before my suç- 
RAMASWAMY c cession to the zemindari, had, in defiance of the prescribed 
TauaveR. «t observations of my caste, separa ated from me before giving 
“birth to any issue, and married. Vellaya Tevan of N anja 

`- “Nadu. That Taugammai Nachiyar; whom I married after 
“inheriting the zemindari, and made my pattasir (or royal wife) 

‘1 “might beget issue, vows were made to Tirumalai Sevanmaiyar, 
“of Tenkosi; and by the grace of that deity, and by your good 

e wishes, she has borne me a son and a daughter. Before this 

“ I had, on your order, No, 1, dated the 24th January 1856, pro- 
“ceeded to offer up my prayers to the said Twaniaya. To do 
“the same once more now it is necessary that I should send my 
“royal wife and my children. ` As for their assistance, about 

_* thirty persons, both bearers of palanquins and servants, will 
“be sent to accompany them. I request that an order may be 

s eae providing against any obstruction of them on their 

éé way.” ® 

The second urzi is as follows :— I had been for a long 

time suffering from paralysis, and now I have slightly recovered. 

« When first Iwas married:to the daughter of Govindapera Pandya 

“ Tolaivan, I was exceedingly young, and the bride was my 
“senior in age, but perceiving her levity of conduct, I repudiated 
“her, Subsequently in contravertion of the prescribed usage 
“of the zemindari, she married Vellaya Tavan, of Nanja Nadu; 

“ I then married Tangammai Nachiyar, the daughter of Kumara- 
“swami Tadiya Talaivar, of Kadambur, who has borne me a 
“daughter and son, I now learn that as I am taken ill, it is 
“intended fraudulently to report to the Government in disparage- 
“ment of my dignity that my first wife, who, on being divorted 

“ by me for mis-conduct, had married another, has borne a male 
“child. I deny that he ist my son; I further disclaim any 
“yelationship to him. As a report of.:these matters at the time 

“ of her repudiation would have derogated from my respectability, 

“I abstain from notifying the same. These matters have also 
“been brought to the notice of the Sub-Collector. I therefore 


= 
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& pray that your benevolence may: afford protection to my children 
‘and my younger brother.” : 


1869 
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Those urzis are plain and explicit enough, and probably little Vargroxrttx 


. doubt would have been entertained on the matter, but for the urzi. 
“With reference to that urzi, without saying whethér the signature 


is or is not genuine, but assuming thatit is, if we take first of all 
the date of it, the 3rdof J uly; the zemindar having died on the 
night of the 7th in a state of lems and then look to its contents, 
little effect can be given to it. We can read the third urzi through, 
without seeing that it was obtained with an object, and that it 
-bears internal evidence of not being the voluntary, and scarcely, 
we should think, the conscious act of the zemindar, First of all 
it refers to the preceding urzis in this way :—* With 
“reference to the urzis addressed by me to: your Honor and to 
“the Sub-Collector, in regard to my disease on the Ist June, an 
“order having been issued to the tasildar of the Talook of 
s Sankara Pania Kovil; he came and saw me, showed to me the 
‘urzi which had been addressed by me, and asked me about 
“it. I saw my signature in the urzi and admitted it.” `And 
then follow these statements: “I have also reported to the 
< tasildar that the daughter of the Pandia Talavan of Chen- 
* wottal had been married to me at my infancy ; that she, being 
“guilty of misconduct, married Nanjanadu Vellaiya Teven 
“again, and got children by him ; thiat I brought and kept the 
“daughter of Kadumber Kummaraswami Talavan and got éwo 
s children by her, but that she was of a different caste.” These 
last expréssions certainly do appear to their Lordships to be 
put into the mouth of the zemindar with a view to the case which 
has since been brought forward, especially the alleged difference 
of caste; and taking the whole together, their Lordships are of 
opinion that as against the two* other urzis no effect or weight 
is due to this urzi, and -that there is no sufficient reason for 
differing from the finding of the two Courts. 

Then, if there was a marriage in fact, was there a marriage 
inlaw? When once you pet to this, viz., that there was a mar- 
viage in fact, there would be a presumption in favour of there 


being a marriage in law. The zemindar, according to the ' 


usages of his country and nation, on parting with his first wife, 
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P.o would be “naturally désirons of marrying again, and having male 
| issue. „ Tt would bea “most unlikely thing fox a person’of his race 


ious 
aes to go through the peroney of -marriagé;if it was known that that 
AYER 
j: marriage was, a “marriage ' which. Was invalid 1 in law. Then upon 
RAMASWAMY 


PANDA what is it that the invalidity of the’ marriage inlaw depends? It 
Tarar dépends upon this, and upon ‘nothing else, viz., that all the parties 
being, as is clear from the evidénce, of the sudra caste, it is. 
said that becayse it is showntby -a; decree that the father of 
the mother- of the present plaintif® and respondent was ille- 
gitimate, therefore the child of that father could not contract 
a valid’ marriage, and was in` * substance of no caste at all. 
The only foundation for this is the opinions of the Pandits; 
_ those, opinions are not satisfactory. sno. decision or authority 
is brought ` forward: ‘supporting any such proposition. The 
o * opinions: -are matter of, Feasoning ; „and where they refer to 
, authority, At ds” tọ; authority. which capplies® ‘to „persons of two | 
different but higher oalses, ‘nob to. “the sidra caste at all, and 
still less to „what may be called different clasées or divisions of 
one and the same sudra Caste. 
Their Lordships are not aware that there is any ‘authority. 
There has -been none quoted, and it does not appear.that there 
is any authority supporting any such proposition as that which 
is contended for by the Pandits; and though their Lordships 
do not agree in everything that has been stated in the Court of 
° Appeal, they are satisfied ‘that in the sudra caste illegitimate 
children may inherit, and have a right to maintenance; and that 
in this very instance the illegitimate father of the mother of the - 
plaintiff, as well as his daughter, were treated as members of 
‘ _ the family; and on the whole, seeing that these parties are both 
of-the sudra caste, and that the utmost that has been alleged ' 
really is, that the zemindar was of one part of the sudra caste, 
and the lady to ‘whom he was married was of ‘another part, or of 
a sub-caste,’ their Lordships hold the marriage to have been 
valid; to hold the- contrary would*in fact be introducing a new 
-rule, and a rule which ‘ought not to’ be countenanced. For 
i these reasons, their Lordships will humbly advise Her Majesty 
that this appeal should be-dismissed, and dismissed with costs. 
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ON APPEAL FROM THE: LATE SUDDER DEWANNY ADAWLUT War. 10. 
` aL, ATAGRA, ho An 


gt 


~ 


Land eee from Estate iy a change in course of a River—Reg. XI. of 
1825, s,,4, el. 2—Inimemorial Custom. 


pan 


~ When a party has proved that land which formed part, of his estate has bya - 

sudden change in the "course? tof the river been separated, he is entitled to recover 
such land under clause 2, section 4, Regulation XI, of 1825, 

When a party claims such land upon the ground of immemorial custom, he must 
prove such custom. 

The canoongo papers are not sufficient evidence to prove immemorial custom. 

The proceedings shewing that such custom obtains on the banks of one river, 
will be no evidence to ae ie it obtains on the banks o£ another, 

THEIR Lordships are of opinion that the only arguable ques- 
tion upon this appeal is, whether it has beer: “established, within 
the meaning of the 2nd section of RegulationsXI. of 1825, (1); 
that there is an immémorial custom’ by vittae of which the river 
Ganges at the point in “question is taken to. be the boundary 
between the estates on either bank, so that alluvial land, like. 
that in question, belongs to one or ‘other of those estates . accord- 

ing to the actual*course of the river. 

If that custom is not established, their Lordships are perfectly 
satisfied that the appellant had succeeded in the Court below in 
establishing every circumstance which was necessary to bring 
his case within the 2nd clause (2), of the 4th section of the same 


= 2 
= * Present:—Lorp Cuenusrorp, Siz James W. Cotvite, Lorp Justice 
Seiwrn, Loro Justice Girzan8, anp Sir Lawrence PEEL. 


(1) Sec. 2, Regulation XI. of 1825.— 
«Whenever any clear and definite usage 
of shikast pawast, respecting the dis- 
junction and junction of land by the 
encroachment or recess of’a river, may 
have been immemorially established, for 
determining the rights of the proprietors 

“of two or more contiguous estates divided 
by a river (such as that the main chan- 
nel of the river dividing the estates,;shall ` 
be the constant boundary between them, 
whatever changes may take place in the 
course of the river, by encroachment of 
one side and accession on the other), the 
usage so established shall govern the de- 
cision of all claims and disputes relative 


to alluvial land between the parties whose 
estates may be liable to snch usages,” 

(2) Clause 2, Sec. 4, Regulation XI. 
of 1825.“ The above rule shall not be 
considered applicable to cases in which a 
river, by a sudden change of ifs course, 
nay break through and intersect an estate, 
without any gradual encroachment, or 
may by the violence of stream separate 

a considerable piece of land from one 
estate, and join it to another estate, 
without destroying the identity and pre- 
yenting the recognition of the land so 
removed. In such cases the land, on 
being clearly recognized, shall remain the 
property of its original owner.” 


hi 
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Regulation; that he had shown’ that the land was separated from 
his estate by a sudden change in the course of the river; and had 
clearly identified it as eevee land which had formed a portion 
_ of his estate. 

Upon the question of immemorial častom, he had the judg- 
ment of the Zilla Court in his favour. The learned Judges of 
the Sudder Court have reversed that judgment on the ground . 
that they thought there was sufficient evidence of the custom to 
warrant them in so doing. That is not their Lordships’ opinion. 

The reasons assigned by the learned Judges do not support 
their conclusion. . 

They rely principally on the letter of the. Collector, 
Mr. Morris, which was written in an- earlier stage of the 
proceedings mentioned in the record to the Sudder Board of 
Revenue, but it seems to their Lordships that they have put 
an entirely erroneous interpretation upon that letter., That 
letter, as their Lordships read it, amounted to this: that the main 
stream of the Ganges had hitherto been held to’ constitute the 
boundary of the two pergunnas for police and fiscal purposes ; 
and that if that mule were to determine the proprietary right to 
an alluvial land, it would no doubt follow that fhe land in ques- 
tion belonged to the zemindari ‘on the southern side of the river. 

-But the Collector went on to state his opinion, and to give 
reasons for that opinion, that the question of proprietary right 
was not to be determined upon that principle. Therefore, the 
Judges of the Sudder Court seem to Dave been in error in treat- 
ing the opinion of the Revenue Officer so given as an argument 
for coming to the conclusion to which they did come, and it may 
be further observed that the Sudder Board of Revenue, the 
authority to which the Collector’s letter was addressed, does not 
appear to have taken that view. 

Then as to the other evidenct upon which the Judges of the, 
Sudder Court rely, it seems to their Lordships to be far from 
sufficient to justify the conclusion that an immemorial custom 
had been proved. The canoongo’s evidence, which has been 
chiefly relied upon, is clearly too slight for that purpose. The 
proceeding with reference to the Gogra, which is set forth in 
the record, if it amounts to a decision that such a custom as 
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that which is now set up ene on, the banks ‘of that river P.O. 
affords no evidence-that a similar custom exists on the banks of a 
the Ganges where it forms the boundary between the pergunnas ars 
Jhosi and Chail. The language of the Regulation - implies that yraproran. 
the custom to be proved.18 a local custom. 
e Upon the whole, then, their Lordships are of opinion that in 
holding that the custom was established, the Court below was 
wrong. a z 
The only further question for their Lordships to consider is, 
whether they should reverse the decree under appeal and affirm 
the decree of the Court of first instance, or whether they ‘should 
remit the case as the, Judges of the Sudder Court seem at one 
time to have thought of remitting it for a new trial? It appears 
that the parties were fully omei what- issue they had to 
prove ; they should have come prepared with evidence to prove it 
if it was capable of proof, and they have failed to-do so. 
Their Lordships think therefore they ought to take the first 
` of the before mentioned courses, viz., reverse the jadgment of the 
Court of Appeal, and affirm the judginent of the Zilla Court. 
Considering however that the case of the*respondent may 
have failed from mere defect of proof, and that similar cases may 
arise between other parties in the neighbourhood of this locality, 
their Lordships are desirous to state by way of caution that this 
judgment should not be quoted in any future case between other 
parties as a conclusive decision of this Court of Appeal, tb. the * 
effect that any such custeém as that which has been here alleged 
exists. All they intend fo decide is, that it lay on the respon- 
dents to prove the custom which it was essential to their title 
to prove, and that, as they have failed to do so, the title of the 
appellant must prevail. 
Their Lordships therefore will humbly recommend Her 
-~ Majesty to reversethe decree of the late Sudder Dewanny Adawlut 
at Agra; in order that, in lieu thereof a decree be made dis- 
missing the appeal to that Court from the decree of the Zilla 
Court of the 27th July 1864 with costs. And the respondents 
must also pay the costs ef this appeal. 
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BANK OF HINDUSTAN, CHINA, AND JAPAN 
v. THE EASTERN FINANCIAL ASSOCIA- 
TION LIMITED. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT BOMBAY. ° 


Indian Companies’ Act X. of 1866, s. 174—Power of Liquidators 
to compromise under sanction of the Court. 


Under section 174 of the Indian Companies’ Act, the Court has power to sanction 
compromises of calls, debts, and liabilities, before the list of contributories has been 
settled or the competence of the shareholders has been ascertained. 

The Privy Council will be reluctant to interfere with the discretion of Courts 
having jurisdiction to sanction a compromise by the liquidators of a company winding 


up under section 174 of the Indian Companies’ Act, where all the facts have been 


15 Sept., 


placed before the Court in India, and there is no reason to ee. that the pro- 


ceedings for 2 compromise have been tainted with fraud, a a oe -- 
Ex parte Totty distinguished (1). i i 


-In this case their Lordships must assume the validity of the 
order of the 26th of July 1866, against which no appeal has 
been presented, and by which the Eastern Financial Associa- 


tion has been ordered to be wound up. This order is the founda- 


tion of the proceedings, and assuming its validity, there are two 
questions raised by the present appeal ; first, whether the compro- 
mise which was sanctioned by the order of the 26th June 1867 
was one which the Court was competent to sanction; and secondly, 
whether the Court assuming. it to have the power ought to 
have exercised that power under the circumstances of this case. 
The words of the 174th section of the Indian Act (2) 
are that “the liquidators may, with the sanction of the 
“Court, where a Company is being wound up by the 
“ Court, compromise all calls and liabilities to calls, debts 
“and liabilities capable of resulting in debts, and all 


“claims whether present or future, subsisting or supposed 


. “to subsist between the Company and any contributory 


“or alleged contributory or other debtor or person appre- 


* Present :—Sin James W. Covite, Lorp Justice Sznwrn, Lord Jusrice 
GIFFARD, AND SIR LAWRENCE PEEL. 
(1) 1 D, & S., 278; B.C. 6 Jur., N. S., 849. 
(2) Act X. of 1866. 
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“ hending liability to the Company, and all questions in 
“any way relating to or affecting the assets of the com- 
“pany or the winding up of -the ‘company generally 
“upon such terms as may be agreed upon, with power 
“ for the liquidators -to ‘take any security for the discharge of 
“such debts or liabilities, and to give complete discharges in re- 
spect to all or any of such calls, debts, or liabilities.” These 
words are very wide and general, and they are similar to those 
contained in section 160 of the English Winding-up Act of 
1862 (1). It may be conjectured that the great amount of costs 
and expenses incurred in the winding up of those Companies in- 
duced the Legislature to increase the powers of the Court with 
respect to compromises; in order to the diminishing of the 


‘amount of those costs. The words which are to be found in this 


section, especially J the words “ liabilities to calls, debts, and liabi- 
sf lities capable of resulting in debts, subsisting or supposed to 
e subsist;” - and the words “alleged contributory,” plainly show 
that the compromises inténded to be sanctioned might be entered. 
into before the list of contributories .had been settled, or the 
liabilities or competence of the shareholders had been ascer- 
tained. Itappear$ ‘to their Lordships that the compromise in 
question is a compromise with conéributories or alleged contri- 
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butories, and consequently that it isa compromise Wwicin dies 


words of the section in question. 

The authority of the case of ex parte Totty (2) has been 
much pressed upon the consideration of their Lordships, ‘but 
the real ground of the decision in that case is explained in the 
marginal note-of the case, which states that, “a Company was 
“being wound up compulsorily, after an abortive attempt 
“to wind it up voluntarily, and the official liquidators agreed 
“with thirty-five shareholders to compromise their liabilities 


‘for a fixed sum, those shareholders insisting as a condition, 


“that the - data upon which the compromise was founded 
“should not be divulged. The compromise was sworn to be 
“founded upon details of property and circumstances which if 
‘made known would operate detrimentally to the thirty-five 
« shareholders and to the interests of the Company. The offi- 


(1) 24 & 25 Vict, © 8% _ (2) 299 L, J. Ch., 702. ; 
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P.© cial liquidators applied to the Court to sanction the compromise 
— e under that condition, in pursuance of the 19th section of the 
Hinpustax, “ Companies’ Amendment Act, 21 & 22 Vict., c. 60. Some of 
Cuma AXP cethe creditors opposed on the ground of the data not being 
Tue Eastern “Stated, and the application was refused with costs; and on ap- 
EDANA e neal the decision was affirmed.” But in that case, there was 
Louredo no question as to the liability of the thirty-five shareholders, 
the question was as to the amount which was likely to be 
recovered from those thirty-five shareholders, and that, of course, 
was the question which the Court had to decide when it came 
to consider whether such a compromise was advisable or not; 
and the grounds upon which that question was to be determined 
were, from the very terms of the compromise itself, to be kept 
secret. The mere statement of these facts is sufficient to dis- 
tinguish that case from the present, in: which there are two 
very different questions: first, whether these persons who are 
alleged to be contributories are contributories at all ; and, second- 
ly, whether, assuming them to be placed upon the list of contri- 
butories, they would be able to pay any, and if any, what propor- 
tion of the amount of the calls which might be made upon them? 
Now the first of these questions, viz., wh&ther they are con- 
tributories at all, depends véry much upon the time which is to. 
be. fixed for the.commencement of this winding up. That isa 
most material point upon which the ultimate determination of 
the question as to who are the persons liable to be placed upon 
the list as contributories would depend. AH the facts relating 
to that point are apparent upon the affidavits and upon the. 
orders of the Court itself; for in truth it mainly depends upon 
the effect which is to be given to the very singular orders which 
appear to have been made for the winding up of this Company ; 
there having been a winding up order in the. first instance, then 
a proceeding in the nature òf a voluntary winding up, then a 
discharge of the former orders, and then ultimately the order of 
1866, which is the foundation of the present proceedings., Now 
all these matters were perfectly- patent to the Court and to all 
the shareholders ; and they gave rise to the doubt which existed 
as to the date at which the winding up of this Company ought 
to be considered as commencing. 
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So also with respect to the ‘competency ‘of the shareholders, P.C. 
the Judges had before them, 'on the evidence in this-case and ——— 
from their knowledge of the then state ‘of circumstances ‘exist- Hro, 
ing at Bombay, reason to doubt whether the persons who were acres aa 
on the list of contributories, as alleged contributories, would be Tre Eisreny 
able to pay any considerable sum, supposing they were ultimate- oe 
ly placed upon the list. In the present case, therefore, there was Late. 
no agreement for secrecy, there was no object in secrecy, there 
was no attempt at secrecy ; everything was brought fairly before 
the attention of the Court; and consequently in the opinion of 
their Lordships, the case of ex parte Totty cannot be considered 
an authority inconsistent with the decision at which the Indian 
Courts have arrived. ` 

That brings us then to the consideration of the second ques- 
tion, viz., whether, assuming that the Court had power to sanc- 

_ tion such-a compromise, that power was properly exercised in 
the pregent case. 

Now ithe power is, as has been already said, one of so wide 
‘and extensive a character that it is doubtless one which ought 
to be exercised with very great caution ; ‘but, on the other hand, 
in accordance with the principle upon which this Board has 
always acted, their Lordships woulfl be ‘extremely reluctant to Ba 
interfere with the discretion of the Courts in India when two 
Courts there had arrived atthe same conclusion in such a case 
as this, unless it could be shown that these Courts had acted . 
upon an erroneous principle. A. question respecting such a | 3 
compromise as that which is now under consideration is one fall- 
ing ina peculiar manner within the discretion of the Judges | 
before whom it is brought, and in this -case that discretion 
appears to have been exercised with great caution. The fact of 
the opposition of the present appellants to the proposed com- 
promise was stated to the Court’in the affidavit which was 
filed on the part of the official liquidator. All the creditors had 
due notice of the intention to bring this question before the 


Court, and the appellants themse yok rents da: nse] 
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P.C. the best means of forming a judgment upon the question, at all 

moa events upon the second of the two questions, viz., the compe- 

Hixpustan, tency of the shareholders assuming them to be placed upon-the 

ORT AD list--all of these creditors assented to the terms of the compromise. 

Tae Eastern Erom the first there were only three opponents, and of these, 

Axanciau the present appellants, who are themselves a Company under 

Inurep. liquidation, alone appear here before their Lordships; and it 

is stated in the affidavit, and not denied, that the persons con- 

cerned in the management of the affairs of this appellant Com- 

‘ pany, now under liquidation, had sent out orders to Bombay 

not to accede to any compromise whatever. In addition to this, 

wi 4 Mr. Hamilton, one of the official liquidators, states in his affi- 

davit that he, after the retirement of another liquidator, con- 

sidered himself as bound to act, and that in point of fact he did 

act, as protector of the interests of the creditors. He says, 

that he has given careful consideration to all the circumstances 

of the case so far as they bear upon the question of the advisabi- 

lity of this compromise, and that in his judgment there is no 

doubt that it is one which is very advisable, having regaid to 

the interests of the creditors. He says that all the books of 

account had been from the firgt:.open to tle inspection of the 

creditors, and that soine of tHe principal creditors have in fact 

for a considerable time retained possession of some of the books 

and accounts, or copies of them. No question has been raised 

: as to the dona fides of all or any part of the proceedings which 

are now before us; all the materia] circumstances of the case 

were brought at the time to ‘the’ attention’ of the Court, and 

were matters in respect of which the High Court of Bombay 

was much more competent to arrive at a satisfactory conclusion 
than this board can possibly be. 

As, therefore, their Lordships have, in the first place, no 
doubt as to the jurisdiction’ of the High Court to make the 
order in question, and in the second, as they seeno ground for 
controlling the discretion which that Court has exercised in 
accordance with the wishes of the great bulk of the creditors, 
their Lordships will feel it their duty humbly to,advise Her 
Majesty that the order of the High Court of Judicature at Bom- 
bay ought to be affirmed, and this appeal dismissed with costs. 
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NILKRISTO DEB BARMANO v. BIR CHANDRA 
THAKUR AND OTHERS. 


FROM THE HIGH COURT OF JUDICATURE AT FORT WILLIAM 
IN BENGAL. 


Succession to Raj—Family Custom—Seniority. 


Where, in a question as to the right of inheritance to a Raj, it was admitted 
that there was a custom that the reigning Raja should name a Jubraj and a Buna 


Thakur, of whom the first succeeds to the throne, and the latter to the office of — 


Jubraj; but it was contended on the one hand, ‘thatif the reigning Raja had appoint- 
eda Jubraj, his choice should have been guided partly by an alleged promise or 
intention on the part of the former Raja, and partly by the appellant’s preferential 
title as legal heir by seniority amongst the near kindred; and on the other, that 
the choice of the reigning Raja was absolutely free, and could not be controlled 
by the wishes of the former Raja— 

Held, where there was evidence of a power of selection, the actual observance 
of seniority even in a considerable series of successions could not of itself defeat 
a custom which established the right of free choice. 

Where family custom required the union of two things to consijtute the legal 
heir, viz; seniority in ‘age and nearness of kin, and the claimant has but one of 
these qualifications in hizhself, viz. seniority, he does not entitle himself to succeed. 
Where a custom is provedto exist, it supersedes the general law, which however 
still regulates all beyond the custom, = 5.7 P 


Tuis is an appeal from a decision of the High Court at 


Calcutta, which reversed a decision of the Principal Sudder 
Ameen of the Zilla of Tippera. The suit was one in the 
nature of an ejectment brought. by the appellant, the half- 
brother of the late Raja of Tippera, Isan Chandra, against 
the respondent Bir Chandra Thaknr, the uterine brother of 
Isan Chandra, and against the other respondents, to recover 
a very valuable zemindari, being that part of the royal posses- 
sions of the Raja of Tippera, which les within the Indian 
territories of the British Crown.. The Raja of Tippera, 
though i in respect to these lands subject to the laws and Courts 
of British India, is in fact an independent prince, with a consi- 
derable territory, known as the Tippera Hills; and as the title 
to the zemindari and to the Raj is the same, the dispute respect- 
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imgathe former involves a question of the right of succession to 
the masnad, or throne of the independent principality. The 
respondent Bir Chandra has been acknowledged by the British 
Government as de facto sovereign of Tippera, but this acknow- 
ledgment has been regarded in the Court below as determining 
nothing more than his present and actual possession of the 
throne, and their Lordships will deal with the question between 
the parties as if the litigation were between two ordinary 
subjects of the Crown upon a disputed title to lands within the 


- jurisdiction of the Indian Courts. 


The appellant included originally as defendants to the suit 
four persons, besides the respondent Bir Chandra, viz. the third, 
fourth, fifth, and sixth named defendants in the appeal, being the 
spiritual guide and the servants of the deceased Raja. He 
charged that these four defendants colluded with Bir Chandra 
to -obtain by fraud the Raj and the zemindari in question. 
Another defendant, the second on the record, was made a 
defendant on his own petition. He was an illegitimate son of 
Kristokishor, the father of the claimant; and Bir Chandra, and 
the ladies, whose names appear on the record, being the mothers 


‘of infants whose legitimacy was disputed, were made parties by 


the act of the High Court oa a petition addressed to it in the 
progress of the litigation. In disposing of this appeal, however, 
it is unnecessary in their Lordships’ view to consider the cases 
made for or against any of these parties. It will be sufficient 
for the purpose of their decision to treat the suit as being in the 
nature of an ejectment brought by the appellant against the 
respondent Bir Chandra alone. 

The Raja Isan Chandra had one legitimate son Brajendra 
Chandra, who survived him. He was not made a defendant in 
this suit. He died after its commencement at some early stage 
of its progress; but this event affects in no way the questions 
either of law or fact at issue in this suit. 
> After Isan Chandra’s death, Bir Chandra claimed and obtained 
the throne. His claim. was founded on an appointment of him 
as Jubraj by Isan Chandra the deceased Raja, who, it was 


` alleged had, the day before his death being the 16th Sraban 


1269, or the 31st July 1862, duly appointed Bir Chandra, Jubraj 


~ 
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his legitimate son Brajendra. Chandra, Barra Thakur, and'an P.C. 
illegitimate son, Karta, The fact of this appointment was denied- = 
by the plaintiff who charged it to be false and fraudulently con- pavers, 
cocted between Bihari Goswami, the family priest, Brajamohan gi cuaxpnra 
Thakur, Gurudas Bardhan, and Bissanath Gupta, all officers Turus. 
in considerable trust and employment under the deceased Raja, 
and who are respectively the third, fourth, fifth, and sixth defend- 
ants on the-record. 

Before the institution of the plaintiff’s suit, the second defend- 
ant Chakirdhaj filed a suit of a similar character with the 
present against Bir Chandra and others, and the present plain- 
tiff intervened in it as a defendant. That suit and the present 
were treated as substantially involving the same questions, and 
were heard together; much of the evidence in this suit was 
taken in the other. The suit of the second defendant, Chakir- 
dhaj, was dismissed by the Sudder Ameen, on the ground of his 
illegitimacy; he did not appeal from that decision, and his: 
claim may therefore be treated as no longer in question. 

It is not necessary to consider minutely the pleadings in the 
cause or the issues settled between the parties. Their Lordships 
will only observe, in 4nswer to an‘argumentof Mr. Field upon these 
issues, that, in their judgment, they flo notin apy degree relieve 
the appellant from the obligation which lay-upon him as plaintiff 
in a suit, in the nature of an ejectment, of recovering by the 
strength of his own title, and’ of showing not merely that the 
defendants’ title was bad, but that failing that title, he the plain- 
tiff, was entitled to the possession of the lands in question. 

The questions to be determined upon this appeal are simply - 
these :— 

1: Had Isan-Chandia the power of appointing Bir Chandra- 
Jubraj in preference to the appellant? 

2. Did he in fact’ so appoint Bir Chandra? 

3. Supposing, there was no valid appointment of Jubraj, who 
was entitled to succeed to the Raj and the zemindari in question,” 
or is now entitled thereto? i 

The two latter questions were decided in Beek of the appalling 
by the Principal- ‘Sudder Ameen ; all three questions have been 
determined by the High Court in favor of the respondent. 
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P.O It is admitted that ihe right of sucession to both Raj and 
___ 1869 zemindari is governed not by the general law but by kulachar, 
Dr Baratano or family custom. This custom had been the subject of inves- 
Br Craxpra tigation, trial, and decision in the Courts of the East 

Tmaxur, Judia Company in the early part of this century: see Ram 
Gunga Deo v. Doorga Munee Jobraj (1), Urjun Manik 
Thakoor v. Ram Gunga Deo (2), and Ranee Sumitra v. Ram 
Gunga Manik (3). These cases establish that according to 
the custom, a reigning Raja should name a Jubraj and 
Burra Thakur, of whom the first succceds to the throne, and 
the latter to the office of Jubraj. Both parties to this appeal 
admit the custom so far. It is however contended by the 
appellant, that, if Isan Chandra appointed a Jubraj, he was 
bound to appoint him partly on account of an alleged promise, or 
intention on the part of the former Raja Kristokishor, and 
partly on the ground that he was the oldest living member of 
the class out of which according to the family custom a Jubraj 
could alone be selected. On the other hand the respondent insists 
that the choice of the reigning Raja, at least within a certain 
class, is absolutely free, and cannot be controlled by the wishes of 
a former Raja, had any such in fact been expressed in favor of 
the appellant. ° 

On the argument of this appeal before their Lordships, the 
appellant’s preferential title by seniority to the Jubrajship was 
sought to be established by evidence of a family custom to be 
collected from the instances given in the genealogy of actual 
sucessions. But, where there is evidence of a power of selection, 
the actual observance of seniority, even in a considerable series 
of sucessions, cannot of itself defeat a custom which establishes 
the right of free choice; and had the instances been uniform and 
without exception, that alone would not have been sufficient to 
support the appellant’s case. Such uniformity of practice was 
however not proved; for several instances appear of infants 
appointed to the office of Jubraj, whilst relatives within the 
custom and older in years were living. This evidence therefore 
~ failed. Still it was open to the appellant to contend,as he did, 
that, in default of any appointment to either office, seniority of 
(1) 1 Sel. Rep., 270, (2) 2 Sel. Rep., 139. (3) 3 Sel. Rep, 40, 
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age constituted a title by descent to this Raj, and to this latter P.C. 
branch of the argument insisted on by the learned counsel for the ke 
appellant, their Lordships will now direct their attention. — Dees 
The question now to be considered is whether, assuming no Bir CANDRA 
valid title to the office of Jubraj to have been conferred upon the #45 
respondent Bir Chandra, the appellant establishes a title by 
seniority. It is not denied that his title to succeed must be 
made out as legal heir to the last Raja Isan Chandra. The 
plaintiff is senior in years to Bir Chandra; he was the half- 
brother of Isan Chandra, and Bir Chandra is Isan Chandra’s 
brother by the whole blood. By the general Hindu law, 
Bir Chandra would be the heir to Isan Chandra, in preference 
to his half-brother, were it a disputed succession to divided pro- 
perty. The learned Counsel for the appellant have however 
contended that this preference of whole blood to half blood does 
not extend to a Raj; and to support this contention, they relied 
on the rule which obtains in certain cases of an undivided an- 
cestral estate, when brothers of the whole and half blood are on 
the same footing. l 
The rule on which they insisted is this, that, in thé case of a 
Raj or kingdom, or other impartible estate descending by 
inheritance to a sole heir, the Court must view the property 
as though it were part of an undivided joint ancestral estate, 
and apply the law applicable to such an estate, with a view 
to the selection of the eldest from those who would be equal 
in degree as co-parceners. This position was advanced in the 
High Court without success, The Court observed that no author-. 
ity had been cited in its support, and treated the doctrine as novel 
and unknown to them. The argument has been strongly urged by 
Mr. Bell, and their Lordships will. give their reasons for 
concurring in the opinion which was expressed by the High 
Court, somewhat more fully than was done in that Court. 
The normal state of every Hindu family is joint. Presumably 
every such family is joint in food, worship, and estate. _ 
In the absencé of proof of division, such is the legal presump- 
~ tion; but the members of the family may sever in all or any of 
these three things. The family in which a title to a kingdom 


exists in one’ member follows ibis general law, but it follows it in 
l i P 
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P. ©. part only, for the. succession to a kingdom is an exception to it 
ae from the very nature of the thing (see 1 Strange’s Hindu Law, 
NILKRISTO í e 
Des Barmano page 198); the family may have property distinct from that to. 
Brr'Cuannra Which a sole heirship belongs, and may continue joint. Still, 
Taxor when a Raj is enjoyed and inherited by one sole member of a 
family, it would be to introduce into the law, by judicial con- 
struction, a fiction involving also a contradiction, to call this 
separate ownership, though coming by inheritance, at once sole. 
and joint ownership, and so to constitute a joint ownership. with- 
out the common incidents of co-parcenership. The truth is, the 
title to the throne and the royal lands is, as in this case, one and 
the same title; survivorship cannot obtain in sucha possession from. 
its very nature; and there can be no community of interest ; 
for claims to an estate in lands, and to rights in others over it, 
as to maintenance for instance, are. distinct and inconsistent 
claims. As there can be no such survivorship, title by survi- 
vorship, where it varies from the ordinary title by heirship, 
cannot, in the absence of custom, furnish the rule to ascertain 
the heir to the property which is solely owned and enjoyed, 
and which passes by inheritance to a sole heir. In the 
case of Katama.Natchier v. The Rajah of Shivagunga (1) 
it is stated in a judgment which underwent the most careful 
consideration by their Lordships, that there are in the Hindu 
law two leading rules of inheritance, that founded on the 
religious duty and superior efficacy of oblation and sacrifice; 
and that of survivorship. Where the latter rule cannot 
apply, the former must be resorted to. Now this rule of 
religious obligation and priority marks the brother of the 
whole blood as preferably heir in succession to the estate 
of his brother, over the brother of the half blood only. The 
reason given is that he offers more sacrifices, and benefits 
more the manes of the dead of his family ; in their eyes a real 
substantial ground of preference. In nature, also, he is nearer, 
and therefore satisfies the description ‘‘ nearer of kin.” Since, 
then, the custom in this family where no appointment of Jubraj 
or Burra Thakur has been made, requires the union of two 


(1) 9 Moore's I, App, 589. 
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things to constitute the legal heir, viz., seniority in ageand P.C. 
nearness of kin (which in truth is in conformity with the general ~~ 
NILKKRISTO 

law of royal descent), and the claimant has but one of these Des BanntaNo 
qualifications in himself, viz., seniority; he does not entitle Bm CHANDRA 
himself by the family custom. There is no trustworthy evidence 7“* 
that the custom supersedes the ‘general rule as to the precedence 
of the whole over the half blood. The custom is silent on that 
point. Where a custom is proved to exist, it supersedes the 
‘general law, which, however, still regulates all beyond the 

custom: on general principles, therefore, the Hindu law must 
be resorted to in this case, and that does not favor the appellant’s 
claim ; for unless where oon? furnishes an exception, the 
whole blood is preferred. 

The decision of this question alone would justify the dismissal 
of this appeal; but their Lordships think it right to review also 
the decision of the High Court on the facts as to the appoint- 
ment. 

The facts stated - the de facto Raja, and deposed to by his 
witnesses on this part of the case, are few and simple. The 
fact that the Raja had appointed a day and hour for the cele- 
bration of the ceremony of opening a new hall, cannot be 
doubted. ‘The disputed nomination of the Jubr aj issaid to have 
been made on that occasion; and during that ceremony the 
Raja is stated to have directed the intended~Jubraj, Burra 
Thakur, and Kurta to bathe and come to his presence. Dresses 
had been’ prepared, it is said,¢by orders overnight to the bearer. 
‘The dresses were brought on silver dishes to the Raja’s presence ; 
the Jubraj, Burra Thakur, aud Kurta were invested with 
their dresses, appeared, made their salams, were verbally 
appointed, gave presents of gold mohurs, and, so appointed, 
received the customary nazars. ` 

This contest is, in truth, a contest as to the title to reign; a 
matter, rather of State policy than one proper for judicial 
decision. Into such disputes, passions, stronger than those 
which affect the minds of ordinary litigants, may well be 
supposed to enter, and fear and favor may sway in an 
unusual degree the minds of those who depose on 
either side. The power of an absolute prince over the fate 
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P.C. of those who surroung him may enable him, to array a body of 
1809 witnesses deposing to facts to which it may be difficult to offer 
Dee DaN any positive contradiction. The addition by false testimony of 
Bin Cyanpra AN incident or two, or of a few words, to an actual scene ‘or cere- 
THAKUR. mony, may, if credited, determine the title to a throne; and it 
is scarcely possible to conceive a case more requiring than this 
does, the nicest scrutiny and examination of the evidence. The 
defendant Bir Chandra is de facto sovereign, and as such has 
been recognized by the Indian Government, the paramount 
arbiters in a case of disputed succession. The High Court has 
founded its judgment on the positive testimony, which was given 
in support of the appointment. The objections stated by the 
Court below to the testimony of the witnesses, twenty-one in 
number, are not that they are of a bad character, or that their 
manner and demeanour induced the Court to disbelieve them, but 
they are of such a nature as a Court of Appeal may be well able 
to judge of without being under any inferiority to the Judge 
who tried the case. The exact agreement in the story,’ even to 
its details, by all the witnesses; the supposed difficulties as to 
the ready production of dresses and gold mohurs ; ; the depend- 
ence of all the witnesses more or less on the Raja’s power and 
favor ; the absence of all mention of the appointment in the ear- 
ly letters of the Guru to the superintendent; the want of 
notification to the British authorities, and of invitations to the 
members of the family, absent from the ceremony though resi- 
dent in the palace, with the ignorance as to any such appoint- 
ment stated by ladies of the palace of high rank; the want of 
the accustomed religious ceremony and non-observance of regal 
state in the usual throne-rooms; these, with some minor objec- 
tions, led the Judge below to discredit a story fully and consist- 
ently deposed to by witnesses of a class not ordinarily untrust- 
worthy, nor to be lightly disbelieved. In addition to this, the 
de facto Raja was considered to be throwing difficulties in the 
way of the appellant, who desired to examine the Guru, and 
some other witnesses, and the singular character of the answer 
of the latter which avoided any recognition of the titles of 
Jubraj or Thakur, or Kurta, augmented the matter of sus- 
picion. Their Lordships are far from saying, that the objections 
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urged with so much force by the Coungel for the appellant are P. O. 
undeserving of a very serious and attentive consideration: they a 
NILKRISTO 
appear to have received such consideration in the High Court, Drs Banstano 
and their Lordships,.during the argument and since, have care- Bir CHANDRA 
fully considered and weighed them. The probabilities, how- ““*™ 
ever, are in their Lordships’ opinion strong in support of the 
fact of a nomination of the de facto Raja by his deceased 
brother to the office of Jubraj. An experience of Indian cases 
shows that few of them, however true, are free from admixture 
of exaggeration and invention; and it is not necessary to the 
affirmance of this judgment that their Lordships should believe 
entirely all the attendant circumstances detailed by the wit- 
nesses who support the nomination. 
The Raja was infirm in health, his state was evidently one 
calculated to inspire doubt and alarm ; he had two years before 
declined to appoint to the offices of Jubraj and Burra Thakur: 
he was supposed at that time to desire to be succeeded by his 
own son; but from his reluctance to name him when he was of 
tender age, he may reasonably be supposed to have considered 
the appointment of an adult sovereign the best for his kingdom. 
When his own health was seriously impaired, it would become 
not only to him, but to those around him, a subject of anxious 
thought how the Raj should be preserved. The appellant had 
an enemy in the Guru, who exercised great influence over the 
mind of the Raja, and sickness and the near prospect of death 
would not diminish that influence. His son was still young; 
the Raja might naturally suppose him unable to compete 
with one who laid claim by right to the succession upon an alleg- 
ed superior title. He might dread also the appellant’s influence 
over the Hill tribes, whether that influence were real or suppos- 
ed, the offspring of a jealous fear. The Guru might think it 
best to arrange matters with one Thakur; and the appointment 
of the two sons of the Raja, one, though illegitimate, to the 
office of Kurta, gives an air of probability to the supposition 
that some arrangement may have preceded the actual celebra- 
tion of the’ opening of the hall; ‘especially as some rumours of 
an intended appointment appear to have. reached the ears of a 
_ witness who deposes on the side of the appellant. Notwith- 
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P.C. standing therefore, the former reluctance of the Raja to appoint 

180? either the appellant or Bir Chandra Thakur, the changed 

Den Banarano circumstances prevent the conclusion that his mind was still 

E ee opposed to the appointment of one of them,his own brother of 

*uAKUR. the whole blood, whom he might desire to‘associate with his 

son, for the advantage of his son, of himself, and of the 

kingdom. Nor is the concurrence of'his spiritual adviser in 

this view, under the changed circumstances of the case, an 
improbable supposition. 

The Raja was not then in a state in which he was likely to 
resist any strong pressure upon him to make some appointment 
to secure the succession. Many feelings might exist in a weak 
and suspicious mind to explain the absence of the usual cere- 
monies, invitations, and notification. Fear of the appellant, and 
of his influence, jealousy of the English officials, and apprehen- 
sions, however groundless, of annexation to the British rule; 
doubts whether some delay or obstruction might be interposed, 
might induce his advisers to snatch at an opportunity offered 
by the approaching ceremonial, to add the more important to 
the less important ceremony. Rival parties appear to have existed 
in the palace. It seems little credible that a story of an act 
having been performed before a large audience which never took 
place, should have been adopted by the conspirators in a fraudu- 
lent usurpation, as so much larger a scope for contradiction 
would thereby be given by such a mode of fabricating the story; 
and the falsehood of the alleged nontination would be needlessly 
exposed to many persons. It is still more improbable that the 
conspirators, without the slightest necessity, should be found 50 
dangerously communicative of their conspiracy. 

The utter worthlessness of this part of the appellants’ case 
lends considerable support to the defendants’ story; the Guru 
made no sign till he himself was dismissed or disgraced. And 
the reliance which the High Court justly placed on the early 
resistance by the new Raja to this man, in whose power he would 
have been, had they been common actors in this scheme of 
fraud, cannot be discarded in considering the weight of the 
whole body of evidence. 

Though, according to the appellants’ story, the Raja had placed 
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his character and perhaps his power ang throne at the mercy P.C. 


of the Guru, he before the litigation had ended appointed an- Po 
NILERISTO 


other agent and deposed the Guru from power. Can it be sup- Des BaRatANo 
posed that, if the plot was really planned, no thought of it had pra caaxpna 
occurred to the respondent Bir Chandra until many hours after ***"* 
the Raja’s death. A moment of time would have sufficed to give 

rise to the thought that the throne might be reached by contrivance, 

and yet the evidence discloses this man as at once weak timid 

and needlessly communicative, crying and exclaiming that the 

Raj was ruined, and then entering into an inner chamber to 

concoct a fraud, which some of the conspirators seem immediately 

eager to reveal. The evidence for the appellant on this part of 

the ‘case is inconsistent. “One witness stated that the Guru told 

him of the nomination in the afternoon between the hours of 3 

and 4 of the 17th Sraban; whilst. the others, speaking of a 

much later hour of the same day tell their story of the distress 

manifested by the Guru and Bir Chandra because no nomination 

had been made., 

One letter, which is treated asa forgery by the High Court 
and in defence of which no argument has been advanced before 
their Lordships, is‘ascribed to Bir Chandra who is represented by 
it as informing the Government that he has no hopes of attaining 
to the Raj but from their mercy, whilst at this very time he 
must reasonably be presumed if guilty to have formed the design 
to usurp the throne. - The family took sides in this dispute, part 
siding with the appellant, and part with the de facto Raja. The 
ladies in the recesses of the palace might well know nothing of 
their own knowledge of what actually took place at the cere- 
mony inthe hall. The story they repeat may have been so repre- 
sented to.them; but this kind of evidence is negative against 
positive testimony. It is so regarded and rightly -in the judg- 
ment of the High Court. The mother of the legitimate son of 
the deceased Raja supports the appointment, and so do the. 
mothers of the two illegitimate sons. To the argument that 
they are swayed on the side of the Raja may be opposed the 
argument, that in these contests of factions in a native palace, 
little of unbiassed testimony can be looked for.. The appellant 
seems not to have wanted friends and supporters there, and even 
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a 3 . Chakirdhaj found support in similar quarters in favor of his 
e groundless claim. 
Dux Banuwano On the subject of the obstruction offered to the appellant’s 
Bin CHANDRA procurement of evidence, the respondent may have feigned a 
THAKUR foar of the appellant’s measures at his capital, in order to op- 
pose his being present at the examination of the named wit- 
nesses; but on the other hand, it is idle to suppose that no one 
but the appellant himself could have been found to ascertain 
the identity of the ladies whom he wished to examine. The >» 
respondent may have feared not the true testimony of the ~ 
Guru, but the effect of a fabricated story on the mind of a 
Court. Amidst all this mass of conflicting probabilities, im- 
peaching or supporting the disputed nominations, the High Court 
proceeded on positive testimony, weighty enough to decide the 
issue, if not successfully impeached. Unless native testimony 
is to be thrown out entirely, and decisions are to pass on con- 
jecture or suspicion instead of evidence, their Lordships think 
the High Court did not err in coming to a conclusion that the 
positive testimony must prevail in this case. 
They were able to. judge of the sufficiency of the reasons 
alleged by the Sudder Ameen for discreditmg so numerous a 
\ body of respectable witnesses. They, it should be remembered, 
had been the trusted officers of the deceased Raja, and were 
continued by Bir Chandra in the same posts, and at the same 
salaries. From whom but the servants, officers, friends, and 
-members of the family of the deaeased Raja, could his suc- 
cessor be expected to derive his evidence? These would be the 
persons most likely to be present at the ceremony of the open- 
ing of the hall; and the objection that all were subject to the 
will of the Raja can at most be but an argument, and not a 
conclusive one, for discrediting such testimony. The case is 
barren of any opposing evidence of persons of equal value who - 
were present in the hall, and who state that they saw nothing 
of the alleged ceremony of nomination. Again, the concur- 
rence of testimony of many intelligent witnesses without cir- 
cumstantial variety where the facts are very few and simple, 
and all would be naturally attentive observers of the scene, 
` furnishes no ground for suspicion; and if the evidence showed 
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some sign of drilling or tutoring in the mode of narration, that ae 
however improper would not constitute a sufficient reason for Se 
discrediting evidence of many trustworthy witnesses; since the Des Barmayo 
evidence of witnesses to a true story is too often subject in na- Bir CHANDRA 
tive Courts to such a kind of manipulation. aN 

The reasons assigned, therefore, by the Judges of the High 
Court for differing from-the Court below, and believing the 
evidence which the Lower Court. rejected, appear to their 
Lordships to be satisfactory, and they think that the appellant 
has not succeeded in showing that the appointment insisted 
on by the de facto Raja did not in truth take place. For these 
reasons their Lordships must humbly advise Her Majesty that 
the decree of the High Court of Judicature at Fort William 
ought to be affirmed, and this appeal dismissed with costs. 


Pa 


GOBIND SUNDARI DEBIA v. JAGADAMBA DEBIA. 7. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT June 21. 
FORT WILLIAM IN BENGAL. 


Discovery of fresh Evidence—Application for Review—Act VIII. 
of 1859, s. 355. 


The High Court decided a case irrespective of certain documents brought for- 
ward by 2 party at the hearing of the appeal, and afterwards rejected an application 
for a review of that judgment. In an application to the Privy Council for special 
leave to bring in those documents, held, that further evidence ought not to be 
admitted under section 355, Act VIT® of 1859; that there was great danger in the 
Court of ultimate appeal lightly introducing evidence which had not been under 
the consideration of the Courts below, and which the parties had had no means of 
testing. 


SIR J. COLVILE.—Their Lordships wish me to state that in 
their opinion this application cannot be granted. 

The application is for special leave to appeal against an order 
of the High Court rejecting the petition of review in order to 
bring before this Court, where the appeal against the first deci- 
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sion is pending, certain documents which it is said have not been _ 
under the consideration of the Judges. © Now those documents 
were certainly not produced before the High Court for the 
first time on the application for the review. They were first 
brought to the notice of the High Court before what I may call the 
original hearing of the appeal, and the Court decided the appeal 
irrespectively of those documents. It must, their Lordships con- 
sider, be taken that in their opinion this is not a case in which 
they ought to admit any further evidence under section 355 of 
the Code of Procedure. 
_ Well, then, in that state of things there is this application made 
for a review before one of the Judges who had determined that 
appeal, and it was rejected on the 22nd of June 1867. Now 
without laying down any rule as to what this Board would do 
in similar cases, further than this, that in their Lordships’ opinion 
there is great danger in the Court of ultimate Appeal lightly 
introducing evidence which has not been under the consideration 
of the Courts below, and which the parties have had no means 
of testing, and which may be so easily produced and fabricated 
after the judgment ; without I say laying down any distinct rule 
as to that, it is sufficient for the purpose of disposing of the pre- 
sent application to say that it their Lordships’ opinion it empha- 
tically lay upon the petitioner, who, at least on the 22nd June 
1867, had clear notice that what she desired could only be 
effected by coming to this Court, that she should not have allowed 
two years to elapse before she camg, and have delayed her appli- 
cation up to the very moment at which her appeal is being 
pressed on by the opposite party and might now be ripe for 
hearing. ; 

Under these circumstances their Lordships think that this 
application must be refused with costs. 


E TT avyve 


= 


VOL. HL] CASES IN THE PRIVY COUNCIL. 


| 
NILMADHAB DAS v. BISWAMBHAR. DAS & OTHERS. p, C» 


1869 
` ON APPEAL FROM THE HIGH COURT OF ‘JUDICATURE AT July 12. 


FORT WILLIAM IN BENGAL. 


Construction of Deed of Gift—Pallok Putra not an Adopted Son— Valuation 
of Suit—Costs. 


A. Hindu died after having made a hibbanama, or deed of gift, giving the bulk of 
his property to the eldest son of one of his brothers, designating him as his 
Pallok Putra, The donee thereof died without issue, but leaving a widow him 
surviving, On the death of his widow, his cousins sued his step-brother for possession 
of their share of his property, on the allegation that he had been adopted by 
their uncle, and consequently the relationship between him and his’ step-brother had 
been severed, and that they were equally entitled with the step-brother to succeed. 
The defendant denied the fact of adoption. The High Court held that the intention 
to adopt, and the fact of adoption, were proved by the terms of the deed of gift. 

Held by the Privy Council, reversing the judgment of the High Court, that the | 
words of the hibbanama (“but as Thad no son or daughter, I took you as my 
Pallok Putra, in the month of Aghran 1211, B, S. (1808), with the Anumati 
(permission) of your parents, for the purpose of securing future oblations of water 
and funeral cake, and having brought you up like a son, performed the ceremonies of 
your Sangskar, &c., and haye constituted you my representative”) were not those 

* which properly import the adoption of a son by gift—~Dattaka Putra. 

Held, that the presumption which arose from the religious duty of a childless 
Hinda to adopt was, in fhis case, opposed to’as strong a presumption that a Hindu 
would not break the law: by giving in adoptionęan eldest or only son. 

In estimating the value of a suit the costs must not be included in the amount 


in dispute. 
THE genealogical tree shows the position of the parties to 
the suit, , 
a 


SRISTIDHAR DAs. 
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nha Guruprasad. ' Parmanand, 








3 Sons Adopted son 
Biswombhar, re ra . , z 
Biswarup,. 
and n Plaintiffs, Widow 
Hargoyind, » Anandamoye, died. 
By his first wife. és s, , By second wife, 


Ramilochan, alleged ' 
adopted son of 
Guruprasad. Padmalochan, died Madhusudan, died Nilmadhab, 
cluldless, childless. defendant. 


te 


f 


* Present:—Sim James W. COLVILE, LORD JUSTICE SELWYN, LORD JUSTICE 
GIFFARD, AND Sir LAWRENCE PEEL. 


4$ % 


we wu ey a 


Dg _ CASES IN THE PRIVY COUNCIL. “TB. L. R. 


a c This was a suit for recovery of possession of three-fourths 
———— share of the real and personal property left by Anandamayi, the 
Das- widow of Ramlochan, on the ground that Ramlochan had been 
Biswaueuan adopted by Guruprasad; and therefore the plaintiffs and the 
defendant were heirs to his property according to Hindu 
law. 

The defendant, Nilmadhab Das, set up (inter alia) in his writ- 
ten statement, that Guruprasad did not adopt Ramlochan ac- 
cording to the Hindu law ; that as there was at the time of the 
alleged adoption no other son of Parmanand, consequently 
there was no probability of an only and eldest son having been 
given away; that if the alleged adoption had taken. place, 
there would have been a deed of gift (for giving the child in 
adoption); that had the fact of the alleged adoption been true, 
there would have been no necessity for giving him a portion , 
only of the property of Guruprasad under a deed of hibba; 
that the term used in the deed of hibbanama to designate 

‘Ramlochan is Pallok Putra; that the right of a Pallok Putra 
is not the same as that of a Dattaka or Posso Putra. 

The following is an extract from the hibbanama of Guru- 
prasad Das. 

se To the most fortunate "Baboo Ramlochan Das, dated’ 1234 
B. S. 

“I, Gurupr asad Das, son of the late Sristidhar Das, and grand- 
son of Kissen Kinkar Das, deceased, do hereby execute this 
hibbanama (deed of gift) in the year 1234, * *# ¥* * 
but as I had no son or daughter, I took you as my Pallok Putra 
in the month of Aghran 1211, B. S., with the Anumati (permis- 
sioner) of your parents, for the purpose of securing future oblation 
of water and funeral cake; and having brought you up like ason, 
performed the ceremonies of your sangskar, &c., and have con- 
stituted you my representative. At present, being in the last 
stage of my life, I have thought it necessary to think of my 
approaching end, and have determined to go to the sacred Dham 
(Benares) being however in utter want of the means to defray the - 
expenses thereof; . ss . * r * 
but you shall not record your name in the Collectorate of the 

° Talook, nor shall you be competent to transfer it, by sale or gift 
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during my life-time; on my death, havmgeperformed my funeral P. C. 
ceremonies according to the prescribed usage, and having then ine 
created your title to the property covered by this gift, you shall ees 
cause your name to be recorded as proprietor in ihe Collectorate piowansnar 
Book, and shall be competent to transfer it by sale or gift. If  A* 
at any future time, I or any of my heirs or successors prefer any 
. claim to the said property, the same shall be held null and void. 
For this purpose, I execute this hibbanama, this 9th day of 
Falgun of the foregong year.” 
The Principal Sudder Ameen dismissed the suit. 
On appeal, the High Court (Pracocr, C.J., BAYLEY and 
Kemp JJ., held that the intention to adopt was manifest from the 
wording of the deed “ after my death you will perform the usual 
and the necessary ceremonies ;” that the construction put upon 
the deed by Ramlochan shewed that he considered himself to be 
the adopted son of Guruprasad ; that he styled himself as son, 
and acted as son, and not as foster son ; and that Guruprasad per- 
formed certain ceremonies, such as a father usually performs for 
a son, after the adoption of Ramlochan. They passed a decree 
in favor of the plaintiff. 








The following was the jugdment of the Privy Council: 

The question raised by this appeal is whether the respond- 
ents (the plaintiffs in the suit) are entitled to reéover from the 
appellant three-fourth shares of certain property, the whole of 
which he claims to hold as the sole heir of his natural half- 
brother Ramlochan Das, deĉeased. This property is admitted 
to have been part of the separate self-acquired estate of one 
Guruprasad Das, who was the second of three Hindu brothers ; 
the elder, Gangadhar, being the father of the respondents; 
the younger, Parmanand, being the father of Ramlochan and 
(by another wife) of the appellant and two brothers now 
deceased. From Guruprasad, who died in January. 1830, it 
passed, under the circumstances which will be hereafter consi- 
dered, to Ramlochan, who died in the month of November of 
the same year. He was succeeded by his widow and heiress, 
on whose death the succession opened to those ‘who were then 
the nearest collateral heirs of her husband. . 

If the right of succession is to be dertermined by the test 
of natural consanguinity, the appellant, as the only living half- 
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brother of the deceasegl, iå the sole heir. But if, as the respond- 
ents contend, Ramlochan was adopted by Guruprasad, so as 
to cease to be a member’ of his natural family, and to become 
the son of Guruprasad, then, in contemplation of law, the 


equal degree, ¿. e., as first cousins, and are entitled to equal 
shares in the property. Hence the determination of this appeal 
depends upon the determination of the question whether the 
respondents have established that there was, in fact, such an 
adoption. 

The adoption is alleged to have taken place in 1804. The 
witnesses who have deposed to it have Deen treated by the 
Principal Sudder Ameen who tried the cause in the Court of 
first instance as unworthy of credit. Their Lordships are not 
prepared to say that they have been ŝo treated unjustly. The 
testimony of some of them is directed to prove both the original 
adoption in 1804; and that in the ceremony of boring the ears 
of Ramlochan, which took place ten or eleven years later, 
Guruprasad performed a part which was inconsistent with any 
character but that of adoptive father. Others of the witnesses 
speak only to one or the other of these facts. They are contra- 
dicted by the witnesses for the appellant, and in this conflict 
of evidence, and, considering the imputations cast on their 
credit by the Judge who saw and heard them, their Lordships 
are of opinion that their testimony, unless very strongly con- 
firmed by the documents producedein the cause, cannot be taken 
to have established the alleged adoption. ` 

The proof of another material fact, viz., the existence at the 
time of the alleged adoption of an elder brother of Ramlochan, 
named Rajiblochan, also mainly depends on the testimony of 
the same witnesses. ‘This fact is denied by the appellant, and 
it is inconsistent with the statements made by Gangadhar, the 
father of the respondents, and the eldest member of the family 
in 1831. There is no mention of Rajiblochan in any document 
of earlier date than the plaint in this suit. And their Lord- 
ships are of opinion that this existence has not been proved, 
and that they must deal with this case on the assumption that 
in 1804 Ramlochan was the eldest, if not the only, son of his 


natural father. 
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Of the documentary evidence, a large portion tends to nega- P.C. 
tive the, alleged adoption. The kabalas. produced show that siai 
ie eas 


between 1817 and 1825 Ramlochan purchased varis small 
parcels of land,’ sometimes in his sole name, sometimes in the grana 
joint names of himself and his half brother Padmalochan ; but i 
that in all such transactions he was known and described as the 

son of Parmanand Das, his natural father, and not as the son 

of Guruprasad. There is no documentary evidence other than 

the hibbanama afterwards considered, which shows that he “was 

ever held out to the world during Guruprasad’s life as the 

adopted son of his uncle. l 

What then is the confirmation of the respondents case which 
is to be derived from the terms of the hibbanama, or from 
the acts of the appellant under it? Their Lordships agree 
with the learned Judges of the High Court, and differ from 
the Principal Sudder Ameen, in holding that that instrument . 
must be taken to be genuine. 

‘Mr. Mortimer has argued for the respondents that the general 
effect of the hibbanama and of the contemporary document 
therein referred to, was a sort of family settlement of the 
property of Guruprasad. Their Lordships are disposed to 
think that this view of the transaction is correct. It certainly 
seems true that under colour of a sale for 2,000 rupees of half 
the property to three half brothers of Ramlochan, they took 
a beneficial interest of considerable value, subject to the 
obligation as the receipts which are set out in the record 
show of making certain allowances to the three respondents. 
But if this be so, such a disposition by Guruprasad of his ` 
property goes rather to negative than to support the hypothesis 
of a formal and absolute adoption. It is not likely that, if 
Guruprasad had regularly adopted Ramlochan, so as to make 
him in law his own son, and to deprive him of a right to partici- 
pate in the inheritance of his natunal father, he would have left 
away from him ten-sixteenths of the estate. On the other hand, 
the disposition is reasonable, if supposed to be made by a child- 
less uncle desirous of making some kind of provision for all 
his nephews, but of giving the principal share of his property. 
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to a favourite nephew to whom he stood in some peculiar 


relation, short of that of father and son. 
The e¥idence, therefore, of adoption to be gathered from the 


HARshibbanama is to be found, if anywhere, in the statement :— 


s But as I had no son or daughter, I took you as my Pallok 
< Putra in the month of Aghran, 1211, B.S., with the Anu- 
“mati (permission) of your parents, for the purpose of securing 
< future oblations of water and funeral cake, and having brought 
“you up like a son, performed the ceremonies of your Sangskar, 
“ &e,, and have conetituted you my representative.” 

If these words must be taken to importa declaration of a 
regular and ordinary adoption, and are incapable of any other 
interpretation, they are of great weight, and when coupled with 
the proof of the action taken by Ramlochan under this instru- 
ment, would go far to determine the cause. 

Much has been said of the old presumption which arises from 
the religious duty which is upon every childless Hindu to adopt 
ason. Their Lordships do not deny the force of that presump- 
tion, but they cannot shut their eyes to the fact that childless 
Hindus die daily without having fulfilled this obligation, or 
made provision for its fulfilment after their death. 

Again, if there is, on the one hand, a presumption that 
Guruprasad would perform the religious duty of adopting a son, 
there is} on the other, at least as strong a presumption that 
Parmanand would not break the law’ by giving in adoption an 
eldest or only son, or allowing’ dim to .be adopted otherwise 
than asa Dwyamushyayana; or son to both his uncle and his 
natural father. This latter kind of adoption would not sevér 
the connection of the child with his natural family. 

It is admitted on all hands, that the expressions in the hibba- 
nama are not those which properly import the adoption of a 
son by gift—Dattaka Putra: and that itis only by reason, of 
the gift that the filial relation to the natural father is extin- 
guished, or that the right of the son in the estate of the giver 
ceases, is shown by the Dattaka Chandrika, section II, art. 19. 
The consulted Pandits differ as to the interpretation of the 
expressions in the hibbanama. All agree that they do not 
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in terms import the adoption of a Dattaka Putra; but whilst P.C. 
some argue from the direction as to the performance of the a 
funeral obsequies, that the person designated as Pallok Putra Das 
must be taken to be a Dattaka - ‘Putra, others use that very, BIswANBHAR 
direction as an argument for the contrary conclusion, because, mat 
in the case of a Dattaka Putra, such a direction would have 
been superfluous. To their Lordships it appears that nothing 
is to be gathered from these Vyavashtas but the conviction 
that the clause in question admits of more than one construction; 
and they think that that construction of it is to be preferred, 
which is consistent with the presumption that Parmanand did 
not commit a breach of duty by giving away an eldest or only 
son; with the fact proved by the kabalas, that long after 
the alleged adoption Ramlochan continued to be represented 
and known as the son of Parmanand, and with the further fact 
(certainly not denied), that he participated in the inheritance 
of his natural father. Nor is it necessary to decide whether 
Ramlochan was the mere foster-son of Guruprasade; or was so 
filiated by him as to become Dwyamushyayana, since in neither 
case would his natuyal relation to his own family be extinguish- 
ed. It is sufficient to find that the hibbanama does not 
necessarily affirm him to have been €€ a gon given and received.” 

It remains, to be considered whether what was done by Ram- 
lochan under the hibbanama is inconsistent with this con- 
struction. He neither, “elaimed nor took the property of 
Guruprasad as adopted son atid heir-at-law. He took by virtue 
of the hibbanama, or deed of gift. The only plausible 
argument which the respondents can derive from his petition for 
mutation of names is his application of the term “ father” to 
Guruprasad. But this is not. absolutely inconsistent with the 
hypothesis that he was only the foster son of Guruprasad ; and 
is -perfectly consistent with the theory that he was the son of 
both fathers. On the other hand, though it may be true that 
the respondents are not bound by the statements of their father 
Gangadhur, as they would be if they were claiming title 
through him, yet those statements, made as long ago as 1831, 
by the senior member of the family, are not altogether without 


weight. They are not to be presumed to be false; and they ò 
> i 5—a 
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P.C. both deny that the adoption took place, and affirm that Ram- 


80" lochan was the eldest son of his father. 
NiLMADHAB j , 
Das Upon the whole, therefore, their Lordships are compelled 


Biswaxerar Yespectfully to dissent from the view taken by the learned 


Judges of the High Court of the effect of the hibbanama 
and the other evidence in the cause. They have come to the 
conclusion that the respondents have failed to establish that 
any adoption, which severed the relation of Ramlochan with his 
natural family, took place; and that the superior title of the 
appellant ought to prevail. They must therefore humbly 
advise Her Majesty to allow this appeal; to reverse the decree 
of the High Court; and in lieu thereof, to direct that an 
order be made dismissing the appeal to the High Court, with 
costs. The costs of the appeal must follow the result. 

Their Lordships deem it right to add that, although they 
overruled the objection to this appeal, which was taken on the 
ground that the amount in dispute was below, the appealable 
amount, because it was, in their judgment, taken too late, they 
must not therefore be taken to assént to the propriety of ‘the 
order made by Mr. Justice Seton-Karr, who, in estimating the 
amount in dispute, took into consideration the costs of suit. 


Poor GOSAIN TOTA RAM v. RAJA RUKINIBALLAB. 








1869 : 
June 29, ON APPEAL FROM THE LATE SDDDER DEWANNY ADAWLUT 
AT AGRA. 
Act VIII. of 1859, s. 39—-Reception of Documents after filing of Plaint— 
Ground of Appeal—Rule of the. Privy Council as to Concurrent Decisions of 
two lower Courts on a point of Fact. 
The Lords of the Privy Council do not, as a rule, disturb the concurrent decision 


of both the Courts below upon a question of facts, unless it very clearly appears there 
has been some miscarriage of justice, some mistrial, or that the conclusion is very 
plainly erroneous. : 

Reception of documents under section 39, Act VIII. of 1859, by the Court of 
first instance, cannot be a ground of appeal. The sanction of the Court receiving” 
the documents clears the defect of their not having been tendered with the plaint. 


* Present:—Siz James W, Coryiiy, LORD JUSTICE SELWYN, LORD JUSTICE Girrarp, 
AND SIR LAWRENCE PEEL 


= VOL. IIL] CASES IN THE PRIVY COUNCIL. 


Tars is an appeal against the concurrent decision of the two 
Courts below, which have found that the respondent, the plaintiff 


the nature of the headship of a temple, than to the possession 
of lands in the ordinary sense in which lands are sued for in 
ejectment ; and that the title set up by the oe cannot 
prevail against him. 

Their Lorio have so constantly, that it is hardly necessary 
to repeat it, said that, in such circumstances, they will never 
disturb the concurrent decision of both the Courts below upon 
a question of fact, unless it very clearly appears that there 
has been some miscarriage of justice, some mistrial, or that the 
conclusion is very plainly erroneous. 

In the present case it is contended that the documentary 
evidence, which has been put in by the plaintiff in the suit, who 
is the respondent on this appeal, was improperly admitted. It 
does not seem to their Lordships that that is the case, or, at 
least that there has been such an admission of evidence as 
would be fatal „to the decision of the Courts belowe No doubt 
the evidence Was not, fn accordance with the new Code of 
Procedure; brought in at the time of filing the plaint. It was 
brought in at two subsequent perjods. There seems therefore 
_to have been an irregularity in that respect, which is ee 
to in the judgment of the Sudder Court. 

Their Lordships, however, do not find that the 39th clause 
of Act VIII. of 1859 makes the admission of any documentary 
evidence that is not so brought in so improper as to be a ground 
of appeal against the ultimate determination of the cause by 
the Court which has admitted it. On the contrary, what that 
clause at the end of it says is :—“ Any document not produced 
‘in Court by the plaintiff, when the plaint is presented, shall 
“not be received in evidence on his behalf at the hearing of 
s the suit, without the sanction of the Court.” 

In the present case there seems to their Lordships to be 
abundant proof that-the evidence was received with the sanction 
of the Court. A great part of it (some of the documents and 
accounts being in the Bengalee language) seem to have been 
referred to a subordinate officer, an Ameen, for inspection and 
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verification, and it was ultimately acted on by the Court. It 
is perfectly clear therefore that if the sanction of the Court 
cai purge the original defect, it has been so purged. 

Their Lordships sitting here have not been in the habit of 
determining appeals upon the mere faci that certain evidence 
may have been improperly admitted. It has always been a 
rule of-this Commitiee to do substantial justice between the 
parties; to.take the-record as it is sent over, and to see whether 
there is sufficient evidence on the whole record to justify the 
conclusion to which the Courts below have come. The Sudder 
Court, although in these cases they adverted to the irregularity 
in the proceedings of the Principal Sudder Ameen, have ex- 
pressed their opinion that the defendant was not ultimately 
prejudiced by the course which had been pursued. l 

-THe contention on the side of the appellant is that this is in 
the nature of an action of ejectment, and that there is really 
no evidence whatever of the title of the respondent, who, being 
plaintiff in the cause, was bound to make out his title. It 
appears, however, to. their Lordships that there ‘was ample 
evidence to go to the jury that the persons who:actually resided 
in the temple were the mere agents of theeRaja Gaurballab, 
and that ‘there was also ample evidence. to go to the jury that 
Raja Gaurballab was the adopted son of the person whom he © 
claimed to represent. In that state of things their Lordships 
think’ that the burthen of proof was properly treated as shifted 
upon the defendant, and the transaction upon which he relies 
seems to their Lordships, as it seemed to the Court below to 
be one of a suspicious character. Both those Courts have found 
that it was not a true transaction, and that even if the instrument 
relied on had been really executed with a knowledge of its 
contents, no title to the temple would have passed thereunder. 
Their Lordships are not prepared to say that either ‘of those | 
conclusions is wrong. i 

Under these circumstances their Lordships see no grounds 
for disturbing the decision of the Courts below, and must humb- 
Jy recommend Her Majesty to dismiss this appeal with costs. 


egal, Cringe 
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GUPIKISHEN GOSWAMI v. BRINDABAN CHANDRA 
SIRKAR CHOWDHRY AND SRISCHANDRA SIR- 
KAR CHOW DHRY. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT FORT WILLIAM IN BENGAL. 


Limitation—Act XIV. of 1859. © 


Where a plaintiff sued for a debt due under a kararnama, held, that, in order to 
bring the cass within the exception in the Law of Limitation, it was sufficient to 
_ show, by clear and positive proof, that, within the period prescribed, he had asserted 
his right to his claim under the kararnama, and that the defendant admitted this claim 
tobeasofright It was not necessary thata precise sum should have been mentioned 
by either party, or that a promise to pay should have been made by the defendant. 


THE material questions in this case are, first, whether the 
kararnama on which the suit is based was executed for the 
consideration, and by and to the parties alleged in the plaint ; 
and, secondly, whether the complainant has brought his case 
within the exception in the Law of Limitation, which “prohibits 
the hearing and determining the merits, if the cause of action 
shall have arisen twelve years before the commencement of the 
suit, “unless the complainant .can show by clear and positive 
proof that he had demanded the money or matter in question, 
and that the defendant had admitted the truth of the demand, 
or promised to pay the money, &c.” 

In addition to the reasons set forth in the E, of Mr. 
Justice Bayley, in support of his opinion that the kararnama 
was executed as alleged in the plaint, their Lordships think it 
proper to observe that no evidence has been offered, in order to 
disprove the handwriting of the parties by whom the kararna- 
ma purports to have been executed, or of the attesting wit- 
nesses thereto. Instead of giving or producing any such evi- 
dence, the principal defendant has confined himself to the sur- 
‘mises and arguments of his pleader i in his answer to the plaint. 

Their Lordships are of opinion that the first question should 
be answered in the affirmative. Taking it then as established 


* Present :—MASTEE oF THE RorLs, Sir Jas. W. COLVILE, JUDGE OF THE 
ADMIRALTY Court, SIR JOSEPH NAPIER, AND SIR LAWRENCE PEEL. 
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P.C by the evidence that the kararnama was executed by the 
o principal defendant and his father as alleged, it is next to be 
Goswamı considered whether the defence of the Law of Limitation has 
Vv. © >» ‘ » 
BRINDABAN been met by proof of demand and admission, sufficient to bring 
Sıkar the case within the exception in this law. 
ine ‘orm, The action, though in form a claim of the entire sum secured 
to the plaintiff and his brother (Gangaprasad) by the karar- 
nama, with interest thereon, is in effect for the plaintifl’s 
moiety. Gangaprasad does not make any claim on his own 
behalf for the other moiety; he refused to join as co-plaintiff, 
and was made a defendant pro formd, for the reasons alleged 
in the plaint, but he has not filed any answer thereto. He was, 
however, examined as a witness, 

At is clear upon his evidence that, between the years 1847. and 
1857, he received from the principal defendant upwards of 
12,500 rupees on account of a larger claim; and he does not 
bring forward evidence of any claim which he then had against 
this defendant, other than for his share of the debt which was 
secured by the kararnama to himself and his brother jointly. 
These payments were made after the-death of the father of the 
principal defendant, who, with the prineipal defendant, had 
executed the kararnama.+ There is adequate proof that after 
these payments were made to Gangaprasad, the principal 
defendant tried to induce the plaintiff to settle the claim for his 
moiety upon terms such as those which Gangaprasad was alleged 
to have accepted, but that the plaintiff insisted on payment 
in full. 

Their Lordships are satisfied upon the evidence that the. pay- 
ments made to Gangaprasad were on account of his moiety 
of the joint claim, under the kararnama; and that the offers 
made to the plaintiff related to his claim to the ‘other moiety. 
No other claim is proved, or could be presumed, to which these 
payments and offers were appropriate. Mandertson v. Robertson(1). 

These offers were made not to buy off vexatious or doubtful 
litigation, but to settle a claim secured by an obligation, which 


fixed its amount. 


(1) 4 Man. & Ryl, 440, 


1869. 
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Their Lordships consider that upon th$ true construction of P.C. 
the Law of Limitation applicable to this case, and in order to aa 
bring the case within the exception, it was sufficient for the gs aes 
plaintiff to show, by ‘“ clear and positive proof,” that within the pamnapan 
prescribed period he asserted his claim to what was secured to yea 
him by the kararnama, and that the defendant admitted this CHoWo"®” 


AND ANOTHER, 
claim to be as of right. It was not necessary that a precise 
sum should have been mentioned by either party, or that a 
promise to pay should have been made by thè defendant. 

“Clear and positive .proof” is such as, upon thé case made, 
leaves no reasonable doubt as to the matter required to be proved, 
the truth of which it establishes to a moral certainty; and it is 
by the combined effect of the whole evidence that we have to 
judge whether the proof is * clear and positive.” 

It was contended that there is no proof that a demand of dis 
amount of debt in dispute was specifically made by the plaintiff, 
or that the defendant admitted the truth of such a demand, or 
promised to pay it; that, as to the admissions of indebtedness, 
there is some doubt whether any of them were made to the 
plaintiff himself; ang that there was not any which amounted 
to a promise to pay the debt due under the kararnama, or to an 
acknowledgment of any specific sum; that they were but 
attempts at a compromise, which failed. g 

The authorities which have been mainly relied on, in order to 
show that there has not been a sufficient acknowledgment 
within the period of limitation in the present case, were cases 
of actions on’ promises, decided on the Statutes of 21 Jac. I., 
and 9 Geo. IV., cap. 14. The principle of these decisions is not 
applicable to a case like the present. They depend not upon 
the effect of an exception in the Statute, but upon the principles 
of the Common Law with respect to the cause of action. The 
issue jomed made it incumbent on the plaintiff to prove a pro- 
mise made within six years, and such as to agree with that laid 
in the declaration. In such cases, acknowledgments, whether 
by words or acts, are of no avail, save so far as they sustain the 
promise alleged; there is no exception within which they come; 
and these cases are to be regarded simply as actions brought on 
promises made within six years. But the cases in which 
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acknowledgments aré operative by way of exception, are of a 
different character. In these, the action must be maintained 
on the original security; and an acknowledgment within the 
prescribed period of limitation shows that the obligation was 
then subsisting and unsatisfied; a promise to pay is not re- 
quired. 

It has therefore been decided that in an acknowledgment 
within the 3 & 4 Wm. IV., cap. 27, sec. 40, it is not necessary 
that the amount of the debt should be specified, nor a promise 
made to pay it.—Carroli v. Darcy (1). Jt has also been held 
that an admission of a bond-debt contained in the answer 
of the executors of the obligor, although in a suit to 
which the oblicee was not a party, was sufficient to take the 
case out*of the operation of 3 & 4 Wm. IV., cap. 42.—Moodie 
v. Bannister (2). 

It is one thing to acknowledge a debt and another to promise to 
pay it, and this distinction ig recognized by the terms of the law 
relied oneby the defendant. The decisions on the sufficiency 
of acknowledgments within the exceptions in recent Statutes 
of Limitation, have (as Sur Edward Sugden has observed) “ pro- 


lö & 


ceeded on a liberal but yet a fair and just construction of these 


Statutes.”—Blair v. Nugent (3). 

Giving a likè construction to the Law of Limitation that 
applies to the present case, their Lordships are satisfied that all 
that is required to be shown to bring the case of the plaintiff 
within the exception, has been slrown sufficiently. If the con- 
clusions at which they have arrived upon the material facts of 
the case needed confirmation, they*are fortified by the omission 
of the principal defendant to tender himself as a witness in 
support of his defence in a case, the circumstances of which 
were all within-his own knowledge; and by the unsatisfactory 
character of the evidence given by Gangaprasad, who .has 
kept back (evidently from hostility to the appellant) the books 
which he ought to have produced. Such a course suggests 
the natural inference that the evidence which has not been 
produced was felt to be adverse, and subjects the parties who 


(1) 10 Ir. Eq. Rep., 329. (2) 4 Drewr., 432. (3) 3 Jo. & Lat, 677. 
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take such a course to the construction that is least favourable P. C. 
to the yiews and interests which they seek to support by im- eee 
GuPIKISHEN 

perfect or inferior evidence. Goswant 
Their Lordships will therefore humbly advise Her-Majesty Brixpanan 

that the appeal should be allowed; that the judgment of the aoe 

High Court at Bengal, and the judgment affirmed thereby, ,CfOvPEEE 

should be reversed and set aside; and that the appellant should 

have judgment for his moiety, with interest at the full legal 


rate and costs. He must also have the costs of this appeal. 


~~ 


. RAJA SURANENI VENKATA GOPALA NARA- pP.a* 
SIMHA ROY BAHADUR v. RAJA SURA- sg, 
NENI LAKSHMI VENKAMA ROY. ~ | ———— 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Mitakshara—Partition—Evidence of Partition—Inheritance. 


According to the Mitakshara, an agreement for a partition, although not carried 
out by actual partition of the property, is sufficient to constitute a -division of the 
_ family so as to entitle the widow of a deceased brother to succeed to his share of 
the ancestral property in preference to the surviving brothers. 

The fact of the family having separate house and field, is, according to the 
Mitakshara, sufficient evidence of partition. 

The onus of proving re-union is upon the party pleading that there has been a 
re-union after partition. 

Katama Natchair v. the Raja of Shivagunga (1) explained. 

e 


THis appeal has been very ably argued by Mr. Latham, 
who has stated in support of it everything which in their Lord- 
ships’ opinion- could be said; but the facts and the authorities 
are too strong for him, and their Lordships are unable to see any 
ground upon which the appeal can be supported. 

The proof in this case has, perhaps, been somewhat complicat- 
ed, and rendered less effective than it otherwise might have 
been by the introduction of an issue which is now admitted to 
be out of the case—the issue as to the alleged adoption. 


Present :—Sir James W. COLVILE, Str JOSEPH-NAPIER, LORD JUSTICE GIFFARD, AND 
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Be The only question gow arguable is, whether at the date of the 
death of respondent’s husband, this family was a divided or an 

Rasa SURA- 2 os ; ‘ : 
went Venxata undivided Hindu family, because the course of succession 
hare octal necessarily depends upon that fact. The property is admitted to 
eae be ancestral, and it is now also admitted that the zemindari, 
ats Suna- which forms part of it, is not one of those impartible zemin- 
VewkamA aries of which there are many in the South of India, but must 
be treated, as in fact it appears upon ‘some of the earlier docu- 
ments to have been decided to be, as in its nature partible; there- 
fore, the question is simply whether, at the date above- 
mentioned, the family was still an undivided family, as it was 
up to a certain period; or whether it became divided by virtue 
of the agreement which is in the record, and which has been 
the chief subject of the argument before us. 

Now, although Mr. Latham has pointed out here and there 
some minute differences in the wording of the two agreements, 
their Lordships find it impossible to distinguish the arrangement 
come to in this case from the arrangement which had been 
entered into in the case of Appovier v. Rama Subba Aigan and 
others (1), in which this Committee held that although the 
agreement fora partition had not been carried out by actual 
partition by metes and boundaries of the property, it was, never- 
theless, binding upon the contracting’ parties, and operated as a 
division of the family. Their Lordships observe that the judg- 
ment delivered by Lord Westbury was, in fact, an affirmance of 
the judgments of two of the Courtg below, and was fully support- 
ed by the authorities then before the Court. It is however 
satisfactory to find in the present case, that the High Court of 
Madras not adverting to the case in Moore, which probably 
had not then come to their knowledge, have in their learned judg- 
ment arrived at the same conclusion, and that upon independent 
grounds, and upon the earlier apthorities. The passage which 
they quote from the Mitakshara fully supports the proposition 
involved inthe judgment. The passage runs thus: “If parti- 
“tion be denied or disputed, the fact may be known, and 
“certainly be obtained by the testimony of kinsmen, relatives 








Q) 11 M. L A,75. 
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“of the father or of the mother, such a8 maternal uncles and P.C. 
“ the rest, being competent witnesses as before described ;” that is L - 
one mode of proving partition. It then goes on in the disjunc- nexiVexkara 
tive, “ or by the evidence of a writing or record of the partition,” Sc hoe 
which we have here. And then it says: “itmay also beascertained APU" 
by separate or unmixed house and field;” that isif other evidence wart oeaan 
‘of partition be wanting, it may be supplied by proof that the Vrou 
houses and fields had been actually divided, and were held 
separately. 

It follows from what has been said that, in their Lordships 
view, this question is really concluded by authority. 

It has, however, been argued by Mr. Latham, that even if 
this agreement amounted to proof of a partition, yet upon thé 
evidence in the cause their Lordships ought to come to the 
conclusion either that the agreement was waived, or that there 
had taken place that which might, according to Hindu law, 
have taken place, namely a re-union of the two brothers. Their 
Lordships, however, looking at the issues in the cause, which are 
stated in the record, cannot find that those points have ever been 
raised. Certainly there is no suggestion of sucha thing asa 
- re-union, which would imply that there had been an actual 
division, and then a coming together by mutual agreement of 
the two brothers; and their Lordships are further of opinion, 
that they must presume; that although there was no division of 
the zemindari, or of the lands, by metes and boundaries, yet 
that the arrangement proceeded upon the footing of the deed, that 
the rents were divided. according to the stipulations of the deed, 
and that if the contrary took place, it lay upon the plaintiff to 
show that such was the case. It seems to their Lordships that 
he has entirely failed to do so, and therefore they can see no 
ground whatever for interfering with the judgment of the Court 
below. 

Their Lor dships deem it ent (although it has really no bear- 
ing upon the decision of this appeal) to make a remark upon one 
passagein the otherwise very learned and able judgment of the 
Court below. This passage is this: “ Ifit” (that is the zemindari) 
“ was not partible, and the brothers were, as the plaintiff contends, 
“ undivided at the brother’s death, the widow would, according 
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“ to the decision of the Privy Council in the Shivagunga case (1), 
be entitled to the whole estate; so that, whether the plaintiffs 
“own view or that which we here take is correct, the plaintiff 
“is not entitled to succeed in this action.” Now that seems to 


-proceed upon a singular misapprehension of the effect of the 


Shivagunga case. It is immaterial, as was said before, to the 
decision of this case, because it is admitted that the zemindari 


was not impartible; but the Shivagunga case was this,—the 


family was shown to be undivided, but the impartible zemindari 
was shown conclusively to have been the separate acquisition of ° 
the person whose succession was the subject of dispute. The 
ruling of this Court was, that in that case the zemindari should 
follow the course of succession as to separate property, although 
the family was undivided, but if that zemindari had been 
shown to have been an ancestral zemindari, as in this case, 
the judgment of the Board would, no doubt, have been the 
other way. 

Their Lordships think it necessary to make this observation in 
order to avoid future misconception as to what was decided here ` 
in the Shivagunga case. 

They must humbly recommend Her Majesty to dismiss this 
appeal with costs. 
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GANESH SING v. RAM RAJA AND OTHERS. 


ON APPEAL FROM THE LATE SUDDER DEWANNY 
ADAWLUT #T AGBA. 


Evidence —Unopposed Testimony—Suti for Compensation Jor Damages— 
Responsibility of each Person forming the Common Assembly. 


In a suit to recover damages caused by the defendants’ plundering the house of 
the plaintiff, the Court of first instance passed, upon the evidence of two witnesses, 
a decree in favor of the plaintiff. On appeal by some of the defendants, the 
Judges of the Sudder Dewanny Adawlut of Agra held that the fact of plunder 
was not proved, and dismissed the suit as against all the defendants. 

Held by the Privy Council that as the defendants did not come forward to ex- 
culpate’ themselves by their own evidence, and as the evidence in support of the 
charge was unopposed; the decree of the Court of first instance could not be set aside. 


* Present: SIR JAMES W, COLVILLE, SIR Josera Napier, LORD JUSTICE GIFFARD, AND ' 
SIR LAWRENCE PEEL. 
> (1) 9 Moore’s I. App., 539, 
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Held, that in a suit for compensation for damage done -to property, each and 
every one of the persons was equally responsible to make compensation for the 
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loss sustained, when he happened to be a part of the common assembly and execuied = Sing 


a common purpose, and not in proportion to his share of the plunder received or of 


RAM "Rasa 


the damage done by him. Coercion to form a member of the assembly or bear apart AND OTHERS. 


in the Sea is no excuse from responsibility in a civil suit for compensation. 


In this case their Lordships are of opinion that the judgment 
appealed against cannot be supported. 


In their judgment the Judgés of the Court of the Adawlut 


express their opinion that the whole foundation of the claim of 
the complainant fails. The parties that they had before them were 
only a portion of the defendants against whom the decree of the 
Principal Sudder Ameen had been made. They say in their 
judgment :— We are of opinion that the plaintiff, respondent, 
‘so far from establishing his claim against the defendants, 
“appellants, has not even proved that the acts of plunder com- 
“ plained of ever occurred. We are, therefore, compelled to 
“s differ from the Principal Sudder .Ameen, and, reversing his 
‘€ decision, to dismiss the respondent’s claim, not oily against 
“those defendants who have appealed, but all those defendants 
‘‘ who have been inchuded in the decree of the lower Court, as it 
“ would not, in our opinion, be consistent to allow this decree 
* to stand against these latter parties, while the entire claim pre- 
“ferred by the plaintiff, respondent, has been declared by us 
« unfounded and unestablished.” 

Now that decision seems rather an indiscriminating decision, 
for thirteen of the defendants had confessed to their having been 
present at- the plundering, and some of them had partaken of 
the booty ; twenty-seven did not appeal. 

Their Lordships cannot entertain a reasonable doubt, on the 
whole of the evidence, that there had been a plunder of the 
plaintiffs property to some extent, and that it was a joint trans- 
action. ` During the time of the mutiny the chiefs of some 
villages collected people together with a preconcerted purpose of 
plundering the plaintiffs property, and it is quite plain upon the 
evidence that all were acting with a common purpose of plunder, 
that they went to the plaintiff's house for the purpose of plun- 
dering, and each co-operated more or less; and where parties 
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go with a common purpose to execute a common object, each 
and every one becomes responsible for the acts of each and 
every other in execution and furtherance of their common pur- 


any orners. pose; asthe purpose is common, so must be the responsibility. 


* 


Py 


Well, then, taking it as plainly established upon the evidence 
that there was a plunder of the property, that it took place in 
pursuance of a common design of all these parties who coop- 
erated in carrying it out, the only question was to identify 
any of the persons who were present cooperating in that com- 
mon design. In a criminal matter punishment may be appor- 
tioned, but in a matter of this description, where the plaintiff is 
to be compensated for the loss he has sustained, the law does not 
allow men to apportion their own wrong, and does not apportion 
it for them. Each and every person cooperating to any extent 
in a plander of this description is responsible to recoup the party 
plundered for the loss he has sustained. 

That bemg the case, there was no question in reality that 
involved difficulty in decision, but to identify the persons who 
were present, and formed part of that plunder party. No doubt, 
in the circumstances of the country at the time, there was a great 
temptation to accuse, and, perhaps, conSiderable facility in 
charging particular persons suspected, or upon whom it might 
be desired, from any motive, to impose responsibility. But 
there is this fact, as was very properly observed by Mr. Wood, 
that none of those parties who now belong to the group of res- 
pondents, tendered his own evidgnce to contradict the evidence 
of the two witnesses required by the Principal Sudder Ameen. 
His principle seems to have been, that he would not. attach res- 
ponsibility to any individual who had not been shown, by two 
witnesses at least, to have been present on the occasion. Then, 
when persons so accused do not think fit to avail themselves of 
the opportunity they have had of exculpating themselves, by 
their own evidence, from the charge made against them, surely 
that: general reluctance to meet by thew own evidence the 
evidence brought forward against them justifies the Court in rely- 
ing on such unopposed testimony. Some of them in the defences 
which have been made seem to have imagined, that because they 
had not got a large share. of the plunder, or because, as they 
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allege; they were coerced to join in the traysaction, that excuses 
them from responsibility. If the matter were to be disposed of 
in a criminal proceeding, where the Judge had to inflict a punish- 
ment or a fine, all that might be taken into account; but here, 
in a civil proceeding to obtain compensation for the loss the 
plaintif sustained, by a transaction for which all who- joined in 
it are responsible, in the eye of the law, you have nothing’to do 
but simply to see that, in point of fact, the parties accused were, 
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part of that common assembly which had, and executed, a com- '` 


mon purpose of plundering this man’s house, and are bound, 
each and all, to make him compensation far the loss that he has 
sustained by the demolition and abstraction of his property. It 
is very likely that at first, in the confusion of the whole thing; 
and the difficulty of proof, there was exaggeration in the claim 
which was made, but the claim in respect to the jewels and other 
things has been reduced, and the plaintiff has certainly confined 
_it within reasonable bounds. It certainly does appear on the evi- 
dence that he was plundered at least to the extent at which he 
now lays his claim, and perhaps considerably more. The judg- 
ment appealed against states that the entire claim was unfounded 
and unestablished, afd that the decree was wrong against all the 
` parties. But, confining it to the case of parties who had 
appealed, they were parties who, instead of giving their own evi- 
dence before the Principal Sudder Ameen to exculpate them- 
selves and show that they did not form a part of that plunder- 
ing party, instead of simply ,doing this and putting their own 
evidence against that of the two witnesses who were brought 
forward against them, they appeal to the superior Court, and 
argue upon he whole transaction, and get the Court of the 
-Adawlut not to institute a discriminating Inquiry into the credit 
of the witnesses in each case, but to come to the conclusion that 
there was no foundation for the claim at all. There could not 
have been any adequate sifting of the evidence, and it does seem 
to be an unreasonable conclusion on the whole of the evidence, to 
say or suggest that the plaintiff had not been plundered at all. 
Under these circumstances, their Lordships feel no difficulty 
in saying that, in their opinion, the judgment of the Adawlut 
ought to be reversed, The Principal Sudder Ameen had the’ 
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advantage of having had the witnesses examined before him, and 
their evidence not having been contradicted by any of the parties 
themselves, his judgment may be safely adopted. 

Their Lordships, therefore, will humbly recommend Her Majesty 
that the judgment of the Court of Sudder Dewanny Adawlut be 
reversed, and that the judgment of the Principal Sudder Ameen 
shoul! be affirmed with costs. The appellant is to have the 
costs of the appeal. 


¢ 


WATSON AND OTHERS v. THE COLLECTOR OF 
ZILLA RAJSHAHYE AND OTHERS. 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Dismissal of Suit—Issue—Non-Production of Evidence. 


The power to dismiss a suit with liberty to bring a fresh one for the same matter - 
is limited to cases where the suit fails by reason of some point of form: such 
liberty should not be given, where, after issue joined, the plaintiff has failed to 
make out his case. 


A transfer of his tenure by a patnidar is not binding on the zemindar, unless 
made strictly in accordance with the provisions of Regulation VIII of 1819. 

THEIR Lordships have formed so clear an opinion on both 
the points on which the determination of this appeal depends, 
that they do not think it necessary to prolong the discussion by 
calling on the other side. 

The first question, and that which is the sole question raised 
by the case of the appellants is, whether the High Court was 


wrong in holding that the plea of res judicaté ought to prevail. 


The suit is brought to set aside the sale of a patni talook 
which took place as long ago as 1849, There was considerable 
delay, even in the institution of the former suit to set aside that 
sale, which was not brought till the year 1856. The case is 
obviously one in which it was the duty of the Courts below, 
as it is the duty of their Lordships, to look closely to the right 
of the appellants, the plaintiffs in the suit, to impeach proceed- 
ings which took place so long ago, and under which so many 
fresh rights may have accrued. 


* Present :—Sır James W. Coiyiue, Tue JUDGE OF THE HIGH Court OF ADMIRAL- 


` TY, Sir JOSEPH NAPIER, LORD JUSTIOE GIFFARD, AND SIR LAWRENCE PEEL, 
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Be that, however, as it may, the first question is whether the P.C. 
High Court was right in holding that, notwithstanding the Si 


WATSON AND 


' reservation contained in the decree dismissing the suit of 1856, omens 


the question was to be treated as res judicata. wine Coun: 


, TOR OF AILL: 
We' have not been referred to any case, nor are we aware of “Risa seen 


any authority which sanctions the exercise by the country ^7? OTHERS. 


_ Courts of India of that power which Courts of Equity in this 


country occasionally exercise, of dismissing a suit with liberty 
to the plaintiff to bring a fresh suit for the same matter. Nor 
is, what is technically known in England as a nonsuit, known 
in those Courts. There is a proceeding in them called a non- 
suit, which operates as a dismissal of the suit without barring 
the right of the party to litigate the matter in a fresh suit; but 
that seems to be limited to cases of misjoinder either of parties 
or of the matters in contest in the suit; to cases in which a 


- material document has been rejected because it has not borne 


the proper stamp; and to cases in which there has been an erro- 
neous valuation of the subject of the suit. In all those cases 
the suit fails by reason of some point of form, but their Lord- 
ships are aware of no case in which, upon an issue joined, and 
the party having failed to produce the evidence which he was 
bound to produce in support of that issue, liberty has been 
given to him to bring a second suit except in the particular 
instance that is now before them. 

The decision in this first suit was carried by appeal before the 
Sudder Court. It vas treatedein the first instance: as not being 
the subject of such a summary appeal as would have taken 
place in the case of whatis ordinarily known as a nonsuit, but 
as being necessarily the subject of a, regular appeal. A 
regular appeal was accordingly brought, and was heard by 
three Judges, and as their Lordships réad the opinion of 
those three Judges, each of them seems to have had very 
considerable doubt, to say the least, whether it was compe- 
tent to the Judge under the circumstances to make any such 
reservation. 

The result, however, w was that they refused to remand iiie suit 
for retrial, and dismissed the appeal. They did not, however, 


make any correction of the reservation, and so the case stood 
~- ` 7 —a 
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P.C. until the question 4rose again in the present suit. In the 
=~ present suit the Principal Sudder Ameen seems to have consi- 
oruzrs dered that he was bound by that reservation, and therefore he 
nx Corumc- decided that issue in favor of the appellants. 
LAH He decided against them on'the other question, which is now 
AND OTHERS. to be disposed of, namely, of their title to sue. They, therefore, 
appealed against his decision, and the High Court, without 
going into the second question upon which the case had been 
decided in the Court of first instance, appears to have called 
upon the appellants to show that notwithstanding the former 
decree they were still entitled to sue. 

It has been argued that that decree not having been appealed 
against by the respondents in the origmal suit, was, at all 
events, whether regularly or irregularly made, binding in the 
particular case, and that it was not competent to the High 
Court in this suit to question its propriety. Their Lordships 
are not disposed to take that view. Without laying down 
positively, that in no case could such a reservation be properly 
made by a Judge in one of the Indian Courts, they think that 
it was open to the High Court in a case in which the former 
decree had been pleaded as res judicata, and in which all the 
circumstances under which it was made were before the Court, 
to consider the propriety of the reservation, and they entirely 
agree with the Judges of the High Court in thinking that, 
admitting that the Judge of the lower Court had in any case 
such a discretion as was exercised in making the reservation in 
question, that discretion was improperly exercised in the parti- 
cular case. | : s 

They are of opinion that the appeal must fail upon the first 
ground, They are,showever, further of opinion thatthe appeal 
must also fail, and that the decree of the Principal Sudder 
Ameen is to be supported upon the second ground, namely, that 
the present appellants have shown no sufficient title enabling 
them—supposing it was open to any person at this distance of 
time to do so—to question the propriety of the sale of the patni 
talook. 

It will be convenient to consider, first, what has been the 
ostensible devolution of the talook ; next, what is the nature 
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of such a tenure; and, lastly, how itis sought to establish that r C. 
the title to that talook and the consequent right to impeach the = 


Wars 
sale have passed to the present appellants. OrnERS 


The talook was created in favour of Mr. John Canon Tat COLLEC- 
Abbott, in May 1837, by the- instrument which is inserted ra 
in the record. It is in the ordinary form, their Lordships ^? OTTSES 
apprehend, of a grant of a patni tenure, and it provides 
for that for. which the Regulation makes provision, namely, 
the notice to the zemindar of any alienation of the talook, 
in order that it may be duly registered. The words are: 
“If you make a gift or sale, or give away in dar-patni 
“the eight annas of the abovementioned dehi being your 
“own patni, you must give instant notice of the same 
sin my Sudder Cutcherry.” On the 7th of Pash 1248, 
which we are told was in 1841, Mr. Abbott sold, for the 
expressed consideration of C. R. 11,465-12, this patni, to a 
firm known as French, Hodges and Co. In the deed, 
there is a requisition to the pur hasers to cause themselves 
to be duly registered in the archives of the zemindar, and 
although the instrument was not registered in the ordinary 
register of deeds till 1844, it is probable that they were 
before that date’ duly entered and accepted by the zemindar 
as the patfidars. 

Of this there is some evidence in the petition which will be 
referred to hereafter, of the assignees of Cockerell and Co., 
for they speak of French, Hodges, and Co. as “ our benami 
owners of the talook at the time of the sale.” 

The sale took place in,1849, and the proceedings from the 
-Gollector’s office show, that it was treatéd.as the sale of a patni 
standing in the names of French, Hodges, and Co., inas- 
much as it appears from them that the ‘surplus proceeds of the 
sale passed to and were divided amongst the judgment-creditors 
of that firm. 

That is then the ostensible devolution of the patni talook. 
Of course the later deed of the 4th of April 1855, in which 
Mr. Compton Abbott assuming to be the absolute owner of the 
patni talook, which had been long previously sold, conveyed 
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P.C it formally to Watson and Co., the present appellants, can 
$ __ have no bearing on the question of title. 
Waes o  Itonly shows that if, under the deed by which the appellants 
rie Corteo- ROW endeavour to trace such title or right, the patni talook had 
"TOR OF ZNAE got back into Mr. Abbott, or the right to question the sale of 
AND OTHERS. 1849 of that talook belonged to Mr. Abbott, he has trans- 
ferred that right, whatever it was, to the appellants. 

It has been admitted at the bar that, in order to show that the 
title to this patni talook, and the consequent right to question 
the sale, has passed to the appellants, is is necessary to rely on 
certain general words in the various deeds that transfer certain 
interests in the Bansbarrea indigo concern,—and to hold that 
the talook was in fact an incident to the factories, and that those 
words must be taken to have passed them. 

. It appears that at the time when the patni was granted, Mr. 
John Compton Abbott was the sole proprietor of the Bansbarrea 
concern,—and it may be conceded that (cs Mr. Leith has argued) 
the general object with which an indigo planter takes this kind of 
tenure isto acquire that power over the ryots which a zemindar 
has, and which enables him to stipulate that upon parts of their 
lands at least they shall grow indigo at his rates for the benefit 
of his factory. Nevertheless, in acquiring those rights, patni- 
dars acquire other very considerable rights; they acquire the 
zemindar’s rights over a large district, comprising lands, all of 
which do not grow indigo; and it is perfectly conceivable that 
one partner ina factory may hgve that sort of talook, and the 
consequent power which the ownership of the talook gives ; that 
he may use that power for the benefit of the factory, and yet 
that the talook itself may form no part cf the assets of the factory. 
Then, again, it is to.be considered as between the parties - 
between whom this question arises, that the zemindar who has 
sold and the purchaser who has bought at the Collector’s sale 
have nothing to do with the motives under which the talook was 
originally taken,—have nothing to do with those arrangements 
which the ostensible ‘owner of the talook may make; that the 
zemindar has granted a tenure of a particular kind, the incidents 
of which are well defined by law, to a tenant, and that he hasa 
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right to look to the ostensible tenant, and isnotboundto take P.a. 
notice of the various interests which may be created otherwise a 
» ° » e ATSON AND 

than by an authorized alienation, This much is clear, it is cer- OTHERS 
tainly not proved by positive evidence, itis only’ an inference rar Coutzo- 
drawn from.the assumed nature of things that this talook was se? 
part of the assets of the Bansbarrea concern. one ees 

Now, before going to the deeds on which the appellants rely, 
it may be convenient to look at some of the provisions of the ° 
Regulation VIII. of 1819, which apply to this kind of tenure. The 
scope of the Regulation is, first, to legalize the tenure, the legali- 
ty of which had been doubted; after declaring that patni ten- 
ures are valid, it provides that: they shall be transferable and 
answerable fer the debts of the patnidar. It next declares that 
such tenures are not voidable for arrears of rent, but that the 
zemindar’s remedy, where there is an arrear of rent, shall be a 
sale under the provisions of the Regulation. It further declares 
‘that the zemindar is not entitled to refuse to give effect to a 
transfer ;-and then follow certain provisions which are in favour of 
the-zemindar. The Regulation provides, that in conformity with 
established usage, he shall be entitled to exact a fee upon every 
such alienation. It fixes the maximum fee; it provides that he 
shall also be entitled to demand substantial security from the 
transfereesor purchaser, to the amount of half the jumma rent, or 
yearly rent payable to him from the tenure transferred, and that 
the same thing shall happen when the tenure passes in a sale made 
in execution of a decree or judgment of Court; that the zemin- 
dar may refuse to sanction a transfer until the fee and security 
‘be tendered ; that if. there is a dispute as to the sufficiency of the 
security, it is to be determined by appeal to the Civil Court, and 
it gives him further powers. In the-6th section there is this 
express provision, “ That the rules of, this and of the preceding 
ce section shall not be held to apply to-transfers of any fractional + 
a portion of a patni talook, nor to any alienation other than that 
e of the entire interest ; for no apportionment of the zemindav’s 
“reserved rent can be allowed to stand good unless made under 
e his special sanction.” 

The 11th section shows what the consequence Se one of these 
sales is. It.gives to the purchaser—assuming, of course, that 
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P.C. thesale has been regularly conducted—what we may call a 


1869 Parliamentary title. It declares that the tenure shall be sold 
Warsow AND cc free of all incumbrances that may have accrued upon it by 


rue Correo- * act of the defaulting proprietor, his representatives or assignees, 
TOR Or ELAN unless the right of making such incumbrances shall have been 
AND OTHERS. € expressly vested in the holder, by a stipulation to that effect 
“in the written engagements under which the said talook may 
- “have been held. No transfer by sale, gift, or. otherwise, no mort~ 
c“ vage or other limited assignment shall be permitted to bar the. 
indefeasible right of the zemindar to hold the tenure of his 
“creation answerable in the state in which he created it for the 
“rent, which is, in fact, his reserved property in the tenure, 
“ except the transfer or assignment should have been made with a 
“ condition to that effect under express authority obtained from 

“ such zemindar.” . 

This being so, it seems extremely questionable, whether, if it 
had been even expressly stated in the various deeds about to be’ 
. considered, that shares in this patni talook were transferred in 
that manner such transfer of interest wculd have been binding 
on the zemindar; whether he would not have been entitled to 
look to French, Hodges, and Co. as tie registered owners 
of that talook; and whether any of the persons who took these 
limited interests, some by mortgage, some absolutely, but of por~ 
tions only, would have been entitled to come forward and say, 
‘we claim to be treated as your patnidazs.” In fact, however, 
-the deeds do not, any of them, expressly purport to convey this 
talook ; and if the dates of the transactions are considered, there 
is strong ground for inferring that it was the intention of the 
parties to keep the two things separate, the tenure separate 
from the Bansbarrea concern, probably from a knowledge that 
the former could not be dealt within the way in which it is 
now pretended that it was dealt with. 

It has already been stated that Abbott sold ié patni in 
1841 to French, Hodges, and Co. for value. The foundation 
of Messrs. Cockerell’s interest in the Bansbarrea concern is the 
deed of the 9th of March 1842, that is the deed by which 
Abbott sold out-and-out to Cockerell and Co. three-sixteenth 
Shares of the Bansbarrea concern. Now, as he had the year 
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before sold the patni talook as a whole to French, Hodges, po 
and Co., it is difficult to see upon what principle the general 1% 
words contained in this conveyance can be construed to include json 0 
and convey three-sixteenths of the talook, supposing that it was rus Corteo- 
competent to the patnidar to sell three-sixteenths of the talook "RO Aman 
separately. Sree 
Then on the 23rd of May 1842, Gilson Rowe French, who 
probably was one of French, Hodges and Co.—though it is 


-not shown distinctly that he was—mortgages to Cockerell five-six- 


teenths and a fraction of another one-sixteenth of the Bansbarrea 
concern. As far as a mere mortgage went, supposing that any 
interestin the talook passed by the general words, that clearly would ' 
not operate as against the right of the purchaser under the sale, 
because the Regulation provides that the effect of the sale shall 
be to sweep away any mortgage created by the defaulting 
patnidar. Again, on the 30th of May 1842, Septimus Hodges 
mortgages two-sixteenths and the remaining fraction of another 
sixteenth of the same indigo concern, to Cockerell and Co.; 
and on the 28th of May 1847, his executors sell to Cocker ell a 
third absolutely of the Bansbarrea concern, which, probably, 
included that which had been already mortgaged by their testator. 
Therefore, at the date of their insolvency, which seems to have 
preceded the sale of the patni talook, and certainly at the date of 
the sale of the patni talook, Cockerell and Co., or their 
assignees, were owners of three-sixteenths and one-third of the 
Bansbarrea concern absoluteby, and were mortgagees of the 
shares transferred by Gilson Rowe French; and thus either as 
absolute owners or as absolute mortgagees, were entitled to 
fourteen-sixteenths of that- concern, but the remaining two- 
sixteenths were still outstanding, and belonged to one Henry 
Gloster French, and in respect of those two-sixteenths Cockerell 
and, Co. seem at most to have been equitable mortgagees by 
deposit of title deeds. 

In this state of things the sale of the patni talook took place. 
An application was made by the assignees impeaching the sale, 
in which they speak of French, Hodges, and Co. as the 
benami owners of the talook for them; but at that time, as has 
been just shown, even supposing that the beneficial interest had 
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P.C. passed under the genéral words of the conveyance of shares in the 
___18° ___ Bansbarrea concern, they were not absolute owners even of four- 
Latina teen-sixteenths of that concern, and they were only equitable 
rim Correc- Mortgagees of two-sixteenths. The two-sixteenths were not 
TOR OF ZILAH vested in them until, apparently, the 14th of April 1853; and 
AND OTHERS: probably the difficulty of completing the title to the whole concern 
l was the reason of the very great delay which took place before 

the appellants came into Court to impeach the sale in a regular 
suit. i 
It is unnecessary to go in detail through the subsequent deeds. 
The general effect of them is that, in 1853, the assignees, 
° the representatives of Glyn, Halifax, and Co., who had 
acquired some beneficial interest in this Bansbarrea concern by 
the pledge of deeds from Cockerell and Co., of London, 
and a variety of parties, all, concurred in getting the whole 
interest in the Bansbarrea factories into the assignees of Cocke- 
rell -and Co., who at the same date transferred it to John 
Compton Abbott. All these transfers were, however, of nothing 
but the Bansbarrea concern. Neither the title to the talook 
nor the right to impeach the sale of it could pass to John Comp- 
ton Abbott, or from him to the appellants, unless they were 
previously vested in Cockerell and Co. It has been shown that, 
in their Lordships’ opinion, the general words in the several 
conveyances to Cockerell and Co. cannot be taken to have passed 
even an equitable interest in the talook; which cannot be assumed 
to have been an asset of the factories, merely because it was 
originally taken by Mr. John Compton Abbott when sole pro- 
prietor of the factories. In their Lordships’ opinion the patni- 
dars, at the date of the sale, were Messrs. French, Hodges, 
and Co., a firm which, although some of its members may 
have had shares in the Bansbarrea concern, appears on the 
evidence to have been something distinct from that concern; and 
is not even proved to have been trustees for it. In these cir- 
cumstances, their Lordships, without laying down any general 
rule as to the degree of interest which might entitle a party to 
impeach the sale of a patni talook under the Regulations, are 
of opinion that the appellants have failed to show that they have | 
acquired that interest in this patni talook which entitles them 
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to dispute the sale im 1849, and that thesdecision, therefore, of P. C. 
‘the Principal Sudder Ameen upon that point was correct. ae 
They must therefore humbly advise Her Majesty to dismiss bcd 


this appeal with costs of both respondents. sane: 


TOR OF ZILLAH 
RAJSHAHYE 
AND OTHERS, 


RAJLAKHI DEBIA v. GAKUL CHANDRA CHOW- P.c* 
DHRY. 1869 


July 22. 
ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
l FORT WILLIAM IN BENGAL. 


Alienation by Hindu Widow of her deceased Husband's Property—Evidenceof the 
necessity for such alienation—Deed of Sale. 








e EL 


A recital in a deed of sale by a Hindu widow of her deceased husband’s property, 
setting forth that the alienation was necessary for the purpose of paying his debts, is 
not of itself evidence of such necessity ; nor does the attestation of a relative 
import bis concurrence.. Such a transaction may become valid by the consent of the 
husband’s kindred, but the kindred in such case must generally be understood to 
be all those who are likely to be interested in disputing the transaction. At all 
events there ought to be such a concurrence of the members of the family as sufficés 
to raise a presumption that the transaction was a fair one and justified by Hindu 


law. 
+ 


. THE question raised by this appeal is whether the sale by 
two Hindu widows of part of the estate of their late husband, 
one Guru Prasad,-talookdar, to the respondent, can be up- 
held as valid? . 

The suit was brought to impeach this transaction by the ap- 
pellant as the adoptive mothtr and guardian of one Mahesh 
Chandra. The fact of that adoption is not now in dispute, nor 
is it disputed that Mahesh Chandra was by virtue of it, at the 
time of the institution of the suit, the next heir to Guru 
Prasad or to the sons of Guru Prasad, failing his widows 
or the survivor of them. Mahesh Chandra was still living at 
the .date of the final decree, which is the subject of the present 
appeal; but he afterwards died childless, and the appeal is 
brought by his adoptive mother, who, as such mother, is his 
heiress. There is a suggestion in the appellant’s case that she 
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P.C has, under the authority given to her by her husband, made a 
= — second adoption, but inasmuch as the validity of that adoption 
ge is Incapable of being discussed in this suit, their Lordships can- 
Gaxur Guan- Dot take that into their consideration. 

pra now- The validity of this transaction is sought to be upheld upon 
two grounds: first, upon the construction of the hibbanama, 
or deed of gift, inserted in the record, which it is contended 
gave to the widow an absolute interest, subject to be divested 
in the event of their sons or either of their sons coming of age. 
If that construction were correct, there would, of course, be an 
end of the case, because the deed of the widows would be good 
against all the world. Their Lordships will, therefore, first 

dispose of that question. l 
Upon the best consideration which their Lordships have been 
able to give to this document, they are of opinion that it pro- 
vides only a species of trust for management, and that it does 
not interfere with the devolution of the estate, according to the 
ordinary law of succession, under the Hindu law. The deed 
was executed by Guru Prasad in the year 1823, at a time 
when he states himself to have been not only suffering from 
corporeal illness, but to have a purpose of going to reside at 
Benares; and therefore, from his then circumstances, there is 
ground for the argument of Sir Roundell Palmer, that he meant 
to provide for the management of the estate, not only after his 
-death, but during his life, and that seems to their Lordships to 
be the true construction of the deed. The learned counsel for 
the respondent has laid some stress.upon the direction’ “ you 
shall perform the ceremonies of Sradh, ete., according to 
my means,” and have contended that that implies a change in 
the person to perform the funeral ceremonies of the donor, and 
therefore must be taken to imply a change in the course of suc- 

- cession to his estate. 

Their Lordships, however, are of opinion that the words 
« Sradh, etc,” are somewhat wide and ambiguous, and ‘that 
if the deed be taken, as they think it ought to be taken, to be 
an arrangement providing for the management of everything 
from the date of it during the life of the donor himself, they 
may be taken to refer to, certainly, to include those family cere- 
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monies which he from time to time wouldygif he remained in his P. C. 
home and in possession of his strength and faculties, be bound —*” 


RAJLAKHI 
to perform. : Desta 
They. therefore cannot give to those words the force which, Garor Cran- 
it has been contended, ought to be given to them. eee 


That being their Lordships’ view of the construction of the deed, 
it may be conveniént here to consider what has been the course of 
the succession to the property. If the succession were not altered 
by the deed, then of course, upon the donor’s death, the two sons 
became entitled to his estate. “Those sons are shown to have 
survived him. Each is also shown to have died in the life-time of 
his mother, and to have died childjléss and under age. The 
* consequence of that is, that, on the death of each, his interest 
would have passed to his mother, and that Mahesh Chandra, who 
was the adopted son of the testator’s: nephew, became on his 
adoption the collateral heir of sach son, subject to the interest of 
his mother, The result,.of course, is, that upon the death of the. 
widow, Gauri Debi, who. is dead, Mahesh Chandra became 
entitled to a present interest in thè property, which is tHe subject 
of this contention, unless if can be shown that that property has 
been validly passed by the act of alienation, which. is the subject 
of the suit. l 

Their Lordships have next to consider whether treating this 
deed as one executed by women having only the limited interest 
of Hindu females in property which they take either from their 
husband or their sons, the transaction can be supported upon 
any of the grounds on. which such a transaction is recognized as 
valid by the Hindu law. The law upon the point is well 
ascertained, and has been established by many cases. Some ques- 
tion has been made to-day at the bar as to the right of a person 
who is a presumptive heir in reversion to question such a trans- 
action; but their Lordships, if it were necessary to decide 
the point, would find it extremely difficult to overrule the many 
‘cases in which that right has been more or less recognized. 
But, in the view which they have now taken of the hibbanama 
and of the present right of Mahesh Chandra, upon the death of 
Gauri Debi, to enter into possession of two annas of this 
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property, it really is, not necessary, in order to support the 
suit, to express any more decided opinion upon that question. 
Then, upon what grounds are we to treat this transaction as 


Gaxvr Caan- Valid? The statement upon the face of the deed is, that the 


DRA CHOW- 
DHRY, 


property was sold in order to liquidate the husband’s debts. It 
recites,  N ow our husband’s debts nos being liquidated, the 
“ liabilities are being gradually increased by. loss in interest. 

« The debts due to the creditors cannot be liquidated at once 
‘by the annual profits of the above zemindaries, particularly 
& the debts of the time of our husband foz which we had made an 
“ instalment bond in Court in our own names with the creditors, 
“Narayan Das and others. Now that money not being paid, 
“ the above creditors are about to have all our zemindaries sold 
“by auction, by putting in force the said instalment bond in 
s Court.” Therefore, there is a clear allegation that the trans- 
action was entered into for the purpos2 of defraying the debts 
of the husband, including a particular, debt,-secured by an in- 
stalment bond, and an agreement miade in Court, and under the’ 


_ threat of an immediate execution against the zemindaries ; 


though the deed goes on to say that it was executed for the 
further purpose of performing “the Srach,etc., of our husband, 


"at Gya.” 


It is not easy to see why, if the case sa stated were true, there 
should have been any diffculty in giving far more satisfactory 
evidence of it than has been given in this suit. There is the 
reference to an agreement in Court, there is the reference to a 
threat of execution and to the instalment bond which constituted 
the debt, at least of Narayan Dass. These things, if they 
had any real existence, were presumably capable of being 
proved. l 
- But what has been the course of the litigation? The burden 
of proof was unquestionably on the par3y seeking to support 
the transaction, that .is the present respondent. But it is an 
admitted fact, that in the Court of first instance he gave no 
evidence in support of the transaction except the deed itself. In 
that state of things the Principal Sudder Ameen very properly 
decided the issue against him. 


P mam 
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The case, then, went to the High Court by appeal. When 
the appeal was heard in the first instance, the High Court, with 
some variation in the form of the order, confirmed the decision 
of the Principal Sudder Ameen. There was then an application 


for a review, and a suggestion made upon that application that- 


the fespondent had been shut out by the Principal Sudder 
Ameen from giving the evidence which he was ready to give in 
the suit. The judgment of the’ Principal Sudder Ameen con- 
tains a distinct statement that no such application was’ made. 
He says, “‘ It was indispensable, however, that he should prove 


“ that the sale was made to pay the husband’s debts, and the debts 


“ contracted for his funeral obsequies, but he has filed no decree 
“of Court, nor any other voucher proving these points. He 
“has not applied for a summons in the name ef any witness 
‘‘ whatever. He has not even named*a single witness, nor ad- 
“duced any description “öf evidence whatever.” Certainly it 
appears somewhat -singular that, if the learned Judges of the 
High Court had no other contradiction of that solemn 'and direct 
statement upon the face of the judgment of the lower Court 
that no evidence had been tendered, they should have acted upon 
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the very wild story told by the witness Gurucharan Adhikary, 


and the copy of a petition said to have been made from an 
original petition lost in the extraordinary manner in which that 


‘Witness states it to have been lost. It may be that the learned 


Judges‘did ascertain by reference to the Principal Sudder Ameen 
or to the proceedings, that evidence had been offered and had not 
been taken, but certainly there is no record of any thing of the 
kind. Upon this record they seem to have acted solely upon 
that singular evidence to which reference has just been made. 

Their Lordships, however, think that whether it were right or 
wrong in the Appellate Court in those circumstances to admit 
the additional evidence taken before it, it would not be right for 
their Lordships to exclude that evidence from their considera- 
tion; and they will, therefore, consider it as if there were no 
objection whatever to its admission. 

The material portion of the evidence taken on review is the 
deposition of Khadem Ali, who describes himself as the Jema- 
dar of Gakul Chandra Chowdhry, the respondent. He gives 
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P.C. a very detailed account of the execution of the deed and of the 
a payment of the money, which he professed to have been made 
Des at the time of the execution of the deed,—he states in particular 
Gaxun Cmax- that he was a witness to the payment of 9,500 rupees, part of 
pra CHOW- the consideration-money, to Narayan Dass Mahajan upon account 
of the instalment bond. Although he had not mentioned 

Narayan Dass in the first instance as among the parties present, 
yet he does distinctly state that he was present. “ Narayan 
«Dass, who had taken rupees 9,500, was present there. Sital 

“ Talookdar had given him the said rupees 9,500. On the said 

«“ Narayan Das returning the instalment bond, Sital gave it to 
“the Thakuranies. On my employer asking for it, they did not 

, give it.” l : s. 7 
Here, then, is very specific evidence of a transaction which 

took place many years ago; but the singular thing is, that: when 

it is contrasted with the statements of the respondent himself, 

it does not tally in any degree with his recollection of what 
passed on the occasion. His statement is that the price of the 
property “was paid in order to pay-off the debts of mahajans, 
but he does not recollect the debts of what mahajans were paid; 
aud he says, “I gave Gauri Debi and*Sarba Mangala the 
money myself.” The learned Judges of the High Court seem . 

to have thought that in that conflict of evidence, it was impossi- 
ble to give the credit to Khadem Ali which they otherwise would 

be disposed to give. Their Lordships think that in a case in 
which the party himself having an imperfect recollection of the 
transaction, and having stated that he paid the money to the 
vendors personally, a servant, a jemadar, comes forward after 
the decision of the case by the Court of first instance and the 
Court of Appeal, to make out this elaborate proof of payment 

of debts to Narayan Das,—the least that can be said of evidence, 

so given, is that it is wholly untrustworthy. Nor does the de- 
position of the other witness, also a seryant, deserve more credit, 
The learned Judges, however, finally decided the case, partly 
upon the mere fact that Jaggat Ram was an attesting witness, 
and must therefore be taken to have been a concurring party 

to the transaction, and partly upon the corroboration which they 
seem to think that fact afforded to the evidence of Khadem 
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Ali. Their Lordships cannot see how the one cin be any PC 
corroboration of the other. The fact that Jaggat Ram attested __°® 
the deed is perfectly consistent with the fact that Khadem Ali oe 
is a tutored witness brought forward at the last moment to de- Garun Crax- 
pose to. having seen what he never saw. Again, with respect ?™4 Cuow- 
to the effect of the attestation of the deed by Jaggat Ram, it 
seems.to their-Lordships that the learned Judges have attached 

to that circumstance a weight which it really does not possess. 

Their Lordships do not mean to impugn those authorities 

which lay down that a transaction of this kind may become 

valid by the consent of the husband’s kindred, but the kin- 

dred in such case must generally be understood to be all 

those who are likely to be interested in disputing the transaction. 

At all events, there should be such a concurrence of the mem- 

bers of the family as suffices to raise a presumption that the 
transaction was a fair one, and one justified by Hindu law. 

That it can. be, as Mr. Field seemed to put it, a presumption of 

law in the sense of presushptio juris et de jure, their Lordships do 
notthink: It is, no doubt, an element to be taken into considera- 

tion, and deserving .of considerable weight im the estimation 

of all the evidence of the transaction. And one of the diff- 

culties of allowing the present decree to stand is, that this point, 

‘which was raised at the last moment, was decided upon the 

mere proof, by the production of the deed, that Jageat Ram 

was an attesting witness to it. The point had never been raised 

before. The opposite party has had no opportunity of examining. 
Jaggat Ram as to the circumstances under which he became 

an attesting witness, or what his understanding of the-transac- 

tion really was. The utmost that the Judges ought to have 

done in that state of things, was to remand the case to be re- 

tried, for the full consideration of that question. 

Their Lordships cannot affirm the proposition that the mere 
attestation of. such an instrument by a relative necessarily 
imports concurrence. It might, no doubt, be shown by other 
evidence that when. he became an attesting witness, he fully 
understood what the transaction was, and that he was a concurring 
party to it, but from the mere subscription of his name that 
inference does not necessarily arise. But considering who Jag- 
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‘gat Ram was, and wlfat the circumstances of this family were, 


their Lordships are further of opinion that his concurrence 
would not, in this case, be sufficient to set up the deed. In the 
first place, it is not proved, though on the other hand it certainly 
is hot disproved, that at the date of the execution of this deed, 
which was executed before the adoption took place, Jaggat Ram 
was the next heir in reversion. He was unquestionably a very 
distant relation, and although he appears to have taken a con- 
siderable part in the management of this family, and even in 
the adoption of the plaintiff, he is not proved to have been the 
next heir. On the other hand, the very fact of his connection 
with the family leads to the presumpticn that he knew that the 
present appellant had the power given to her by her husband 
to adopt a child, and that therefore his interest, even if it existed, 
as next reversioner, was, in all probability, likely to be defeated... 
Therefore, if his concurrence were proved, it would not amouni; 
to such a concurrence by the husband’s kindred as, in the 
opinion of their Lordships, would have defeated the plaintiff's 
claim. Their Lordships have already said, that if anything 
could have been made of that point, it would have been rather 
a reason for a remand of the cause to be tried upon such an 
issue than for the immediate decision of the case against the 
plaintiff; but in their Lordships’ opinicn there was no ground 
in the circumstances for such a remand, because such an issue 
had never been raised upon the pleadings, or in the earlier stages 
of the cause. The case of the party who sought to support the 
validity of this transaction was that the sale had been made for 
particular purposes. He gave no evidence of that. He did 
not, by any suggestion in his written statement or otherwise, 
put forward the concurrence of Jaggat Ram either as supply- 
ing the want of proof of the existence of the debts and the 
necessity of the sale or as a consent equivalent to such proof. 
Their Lordships are, therefore, of opinion that the decree 

which is under appeal must be reversed; and the only question 
is, what should be the form of the order to be made? They 
have been furnished, by Sir Roundell Palmer with the minutes 
of the order which he thought he was eniitled to claim; and to 
some extent their Lordships adopt those mmutes. They think 
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that the minutes should stand thus :—‘' Declare that the deed of 
1869 


“the 16th of November 1845 was and is invalid as against 
“ Mahesh Chandra and the appellant as his heir, and declare that Fm 
“ Mahesh Chandra became, on the death of the widow Gauri gary: Cran- 
“Debi, and “hat the appellant, as such heir, is now entitled in "*AVNOW- 
“ possession to one moiety of the four annas, and order that the 
‘respondent do deliver up to the appellant such moiety, and 
“do pay to her the profits thereof received since the death of 
e Gauri Debi.” l 

Their Lordships will therefore humbly advise Her Majesty 
to allow the present appeal, to reverse the decree of thè 
Sudder Court, and to direct that, in lieu thereof, a decree be 


. made to the effect above stated, and further directing that the 


yespondent do pay to the appellant the costs incurred by the 
plaintif + both the Courts below. The appéllant must also 
nave the costs of this appeal. 
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FULL BENCH RULINGS. 


Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Bayley, 
Mr. Justice L. S. Jackson, Mr. Justice Macpherson, and Mr. Justice Mitter, 


THE QUEEN v. GORACHAND GHOSE (1). 
Power of the High Court as a Court of Hevision— Verdict of a Jury. 


The verdict of a Jury cannot be reversed by a Court of Revision, even if it bea 
verdict of “guilty.” The only remedy for the prisoner in such a case is an appeal 
(which can only be on a question of law), or an application to the Executive 
Government. Nor cana verdict, pronounced by a Jury, of “not guilty” be reversed 
by the High Court on revision, and it is clear that no appeal lies from such 2 
verdict, 


Tas following reference was made to the Full Bench of the 
High Court, by L. ‘S. Jackson, J., in the case of Gorachand 
Ghose, tried before the Sessions Judge of Hooghly, on the 30th 
May 1868, on charges of forgery and using as genuine a forged 
document, under sections 466 and 471 of the Indian Penal Code. 

The prisoner had been acquitted by the unanimous verdict of 
the Jury and discharged. ° l 

The following was a note by L. S. Jackson, J., dated J oy 
29th, 1868, which contains the order of reference :— 

I wish this case to be laid before a Full Bench for the pur- 
pose of determining the question whether, in the event of a Jury 
returning a verdict of “ guilty” or “ not guilty,” under the express 
direction of the Presiding Judge, and such direction being held 

' by this Court to be contrary to law, itis not competent to the 
High Court, on revision, to set aside such erroneous direction, 
and thereupon to quash the proceedings and order a new trial. 
I am at present of opinion that this may be done, but there are 
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decisions to the contrary. The Queen v. Gorachand Gopee (1), 


(1) 5 W. R, Cr. Rul, 45, 
: id 


1868 
August 17. 
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1868 Fhe Queen v. Toyab Sheikh(1), The Queen v. Sheikh Bazu (2), 
Tire Orien The Queen v. Bharut Chunder Christian (3), The Queen v. 


n Sakhaut Sheikh (4), The Queen v. Gunesh Koormee (5), The 
HOSE 


Queen v; Bolakee Koormee (6), The Queen v. Kalichurn Gan- 
gooly (7), The Queen v. Chunderkant Chuckerbutty y (8) The 
Queen v. Boicant Nath Banerjee (9). 


(1) 5 W. R, Cr. Rul, 2. 
(2) July 27th, 1867. 
(3) 1 W. R., Cr. Rul, 2. 
(4) 2 W. R, Cr. Ral, 13, 
(5) 4 W. R., Or. Rul., 1. 
(6) 6 W. R., Cr. Rul, 72. 
(7) 7 W. R., ©. Rul, 2. 
(8) 1 B. L. Ro App. Cr., 8. 
(9) Before Mr. Justice Phear and Mr. 
Justice Hobhouse. T 
July 14th, 1868. 
THE QUEEN v. BAIKANTHANATEH 
BANERJEE. 


Pucar, J.—We think that there 
has been “a mis-trial in this case. 
Tho whole of the charge against the 
prisoner depended upon the evidence 
of the two approv ers. It is undoubted 
that a Judge, in cases where the 
material supporting the charge against 
the prisoner is afforded by the evidenge 
- of an approver, is bound very carefully 
to warn the Jury of the infirmity which 
necessarily attaches to that evidence. He 
is bound also to call to their attention 
the chcumstanco, if it be in fact the case, 
that the approver is speaking under the 
influence of a conditional pardon, that is, 
a pardon conditional npon his telling the 
truth to the satisfaction of the Cr Sun, 
who is the prosecutor. We think that, in 
this case, the Judge had a desire to warn 
the Jury of the suspicious character of an 
approver’s evidence, although he pogsi- 
bly was not altogether happy in the lan- 
gunge which he used for the purpose. 
But it is clear that he omitted entirely to 
' point ont to them that the two principal 
witnesses were speaking under the influ- 
ence of a promise of pardon. He was 
further bound to tell the Jury that, al- 
though the testimony of persons so situ- 


ated as these two .men were was legally 
receivable and might be believed by them, 
if on all the facts of the case they, in 
their judicial discretion, thought fit to 
do so, yet that they ought not to act 
solely upon this testimony, unless it was 
corroborated; that is corroborated so far 
as regards the charge against the prison- 
er at the bar. In this case the Judge 
has not very distinctly given the Jury 
this warning, though he has more than 
once told them that the evidence of the 
approvers was corroborated, but I think 
it is apparent that he has, in regart 
to this point, labored under considerable 


misapprehension. In one place he said - 


that if was certain that many of the 
facts spoken- to by the approvers were 
true. This of course might well be, and 
yet their testimony, so far as it affected 
the prisoner at the bar, might be entirely 
uncorroborated and valueless. It has of- 
ten been observed by Judges that in the 
natme of things, uo one knows so well 
the actual facts of the case as the approy- 
eer, who by his own admission has taken 
a part in them. And as he has confessed 
his own guilt, there is generally no rea- 
son why he should misrepresent them, 
except so far as it may be possible for 
him thereby to shift a measure of culpa- 
bility from his own shoulders to those 
of some one elsé, viz, of course, to 
those of the prisoner against whom he 
is giving testimony. Hence the question 
always is in any given case, is the ap- 
prover speaking the truth, not. merely 
when he details the general facts, but 
when he says that the prisoner partici- 
pated in the transaction, and did that 
which it was necessary that he should 
have done, in order for him to become 
criminally liable to the charge mado 
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Jackson, J.—The question which I have felt it my duty to 
refer, for the opinion of a Full Bench, is “ whether, in the event 


against him. In saying then that, before 
the evidence of an accomplice can be 
safely depended upon, so far as it affects 
the prisoner, it ought to be corroborated, 
I understand, that other evidence from 


sources, indopendent of the approver, 


should be forthcoming relative to facts 
whick implicate the prisoner in the same 
way as the story of the approver does. 
Now, if we look at this case by the light 
of this explanation, it seems that the 
corroboration of the approver’s’ testimony 
against the prisoner centres in one single 
fact. For it is not true, as the Judge 
said, that Tarak Koer, deposed that the 
notes were unendorsed at the time of 
Kali Kant’s death. It is quite clear, 
from the evidence of Tarak Koer, that 
there was a possibility of these notes 
haying been endorsed before Kali Kant 
died. That witness merely says this, 
namely, that the notes were not endorsed 
when he last saw them, but then he says 
also that he had not seen them since 
some point of time, two or three months 
antecedent to Kali Kant’s death. It may 
possibly be immaterial as a fact in the 
case, whether tho notes were endorsed 


“before or after Kali Kant’s death, but it 


is most impo tant in considering whether 
the evidence of the two approvers is 


corroborated or not, that, whije they swear, 


the notes were not endorsed until after 

the death, there should be a possibility, 

on the evidence of the person who is, 
supposed to have corroborated them, that 

they were endorsed before the death. 

But even if the Judge’s statement to 
the Jury on this head ‘were strictly cor- 
rect, he would have been mistaken in 
thinking that Tarak Koer thus afforded 
any corroboration of the approvers’ testi- 
mony against the prisoner. Obviously 
the bare confirmation of the statement, 
made by the approvers, that the endorsing 
took placo after Kali Kant’s death, is no 
confirmation of their statement as to the 
person who effected the endorsement. 


The only other corroboration which the 
Judge alludes to in his address to the 
Jury, is to be inferred from the fact that 
a. 500 rupees note, accompanied bya slip 
of paper, covered with copies of the 
forged endorsement, was foundin a pot 
sunk in the floor of a room, which form- 
ed part of the prisoner’shouse. Proba- 
bly the corroboration which the Judge 
sees in the finding of the 500 rupees note 
under these circumstances, is very much 
less than he supposes. But, no doubt, 
the corroboration which is traceable to 
the copy of the endorsement is strong 
indeed, if only one thing is made out, 
namely, that the pot and its contents was 
placed in its position of concealment, either 
by the prisoner himself, or by some one 
with his cognizance and by direction. 
Now as I read the evidence, the fact that 
the pot was found in a portion of the 
prisoner’s premises, is the oné single link 
which connects the prisoner, if I may say 
so, with the contents of this pot. The 
pointing out of the pot by the wife is, 
I think, no evidence against the husband. 
But, certainly, if it is evidence against 
the husband, it never ought to have been 


‘allowed by the Judge to go to the Jury,’ 


becanse it is hearsay evidence. And the 
same observation applies to the remark 
which the wife is said to have made as to 
her husband having put something away 
in the place where the pot was found» 
Clearly if the wife could give evidence, 
which was material to the charge against 
the*prisoner, she should have been called 
as a witness. It was not proper to allow 
hearsay evidence afforded by her conduct 
and her words to get under the attention 
of.the Jury. Jéseems to me that, inas- 


„much as the corroboration of the approv- 


ers, so far as their story makes the pri- 
sonora participator in their crime, de- 
ponds entirely upon the-fact that this 
pot was found in the prisonet’s house, 
this cardinal _point, upon which the 
whole case hinges, has not been properly 
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ces Giese the express direction of the presiding Judge, and such direction 


GoracHanp 
GHOSE, singled out and brought before the Jury. 


They ought to have been told ihat there, 
in fact, hinged every thing which was 
in the nature of corroboration of the 
approvers’ evidence. It was for them 
to say, in view of the evidence which 
bore upon this particular point, whether 
they, as judges of fact in the case, con- 
sidered the 500rupees note and the copy 
Blip sufficiently brought home to the 
_prisoner to make the story of the approv- 
ers credible and trustworthy, and the 
Judge ought’to have aided them toa 
conclusion, by carefully summing up that 
evidence. If the apparent concealment 
of the pot, with the enclosed papers in 
e the prisoner’s house taken above told 
against him, on the other hand, there 

certainly were facts in evidence which 

tended to lessen the force of the adverse 
presumption, and not a little to suggest 

that the whole affair was a trap laid by 

the approvers. If so, of course, all sha- 

dow of corroboration vanished. The 

Judge should have taken care that this 

side of the case did not escape the Jury’s 

notice. I think he certainly ought to 

have called.their attention to the circum- 

'« stance that the place where the pot was 

found, was not g portion. of the interior 

of the living house, so far as can be 

gathered from the evidence, and also 

that at least Dinanath, one of the 
approvers, had access to it. This fol- 

lows I think from the evidence of 

Tewarri, who says he found Dinanath 

with the wife in another part of the 

house, that means I suppose the inner 

apartments ; and if he could get there, it 

can hardly be doubted that he could 

have got to this comparatively ‘public 

portion of the building. And, indeed, 

there is nothing in‘the evidence to shew 

that, considering the unfinished state of 

the room where the pot was discovered, 

other persons, as well as Dinanath, might 

not readily have entered it, or that it is 

In any way necessary to infer that any- 


~ 


e 


thing which was found buried there was 
buried by the act, or with the knowledge 
of the master of the house. Then, again, 
the evidence as to what led to the dis- 
covery, should have been reviewed ; and 
in particular, the absence of the principal 
witness should have been commented 
upon. Without going further through 
all those portions of the evidence, which 
tend to throw suspicion upon this matter, 
and to suggest difficulty as to the value 
properly attributable to the apparent con- 
cealment ofethe pot in the prisoner’s 
house, it seems to me clear that there was 
so much of importance hanging upon 
this point, that the Judge was wrong in 
omitting carefully to bring it under the 
notice of the Jary, and to tell them their 
duty in regard to coming to a conclusion 
on the facts which surround it. 

Finally, there is no doubt that. the 
Judge was wrong in allowing any matter 
of prejudice, not béing direct “evidence 
of fact relevant to’ the charge against 
the prisoner’to go to the Jury while they 
were trying the accused, All evidence 
of character’ and previous conduct of 
the prisoner ought to have been excluded ; 
and if by accident any such had come 
out in open Court, then the J udge ought 
most distinctly to have told the Jury 

ethat they were carefully to gnard them- 
selves from being influenced by it. But, 
unfortunately, the Judgo has taken ex- 
actly the opposite conrse. He has not 
only allowed statements as'to the prison- 
er’s character for forgery to be made in 
Court, but he has founded upon it i por- 
tion of his charge to the Jury. He has, 
in effect, told the Jury that they would 
not be right if they allowed their ‘judg- 
ment'of the value of the evidonce before 
them to be influenced by a consideration 
of the prisoner’s previous character for 
forget y. And this is the more unfor- 
tunate, because this evidence of the 
prisoner’s previous character comes from 
no one, but from the approvers, For“alł 
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being held by this Court to be contrary*to law, it is not com- 
petent to the High Court, on revision, to set aside such erroneous 
direction, and ‘thereupon to quash the proceedings and order a 

new trial.” I find, as indeed I had some reason to apprehend, 
that I.have the misfortune to differ from my learned colleagues 
on this Bench. I need not say that that being the case, I pro- 
ceed to express my opinion with great diffidence; and where a 
single Judge differs from four of his colleagues, he ought to act, 


under the strongest conviction, not only as to the correctness of | 


his own opinion, but also, with reference to the importance of the 
matter at issue, before expressing that opinion. But on this 
point Ihave for a long time held a very strong opinion, and I 
think that the point involved is one the importance of which it is 
impossible to over-estimate. It is one on which, in several of the 
districts under the Government of Bengal,.the successful ad- 
ministration of criminal justice greatly depends. ™ 

I think it well to state, in the first instance, that-my opinion is 
chiefly based on what seems to be a most important difference 
between the system of Jury trial in this country, and that familiar 
to-lawyers in England. The theory of trial by Jury in this 
country is one wholly distinct from that at home. ` In England 
I take it that the system of Jury trial rests upon the great con- 
stitutional principle, that every person is entitled to demand that 
he ‘be not restrained of his liberty, except per legale judicium 
parium suorum vel per legem terre, so that trial by Jury is the 


these reasons I think that the Judge has 
not conducted the trial in the way in 
which it onght to have been conducted. 
He has not directed the Jury upon points 
with regard to which it was essential, 
that they should receive instruction from 
the Judge, in order to their coming to a 


proper verdict. He has allowed matter - 


to come in as part of the evidence in the 
case, and has, indeed, pressed it upon 
their attention, which ought to have been 
studiously kept away from them altoge- 
ther, aid he has certainly misinformed 
them with regard to the question of 
corroboration and the existence of corro- 


borative evidence in this case. I think 
that the verdict, which has been arrived 
at under the guidance of n direction 
like this must be set aside, and of 
course the sentence which was passed 
thereon quashed. The prisoner must be 
discharged from custody. 

We think it desirable to add, although, 
perhaps, ‘it may be superfluous to do so, 
that this decision has not the effect of 
an acquittal, so as to protect the prisoner 
from being tried again. At the same 
time we do not think’ it necessary to 
order a new trial. 
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rule, except in the particular -cases, when Parliament has, by 
Statute, allowed summary convictions. I understand that great 
principle to underlie the finality of verdicts given by English 
Juries. Buttrial by Jury inthis country is I believe altogether 
devoid of that constitutional character. No man here has an 
inalienable right to be tried by Jury. It is simply a mode of 
trial which the Government, by an order in the Gazette can at 
any time extend to a. particular district for particular classes 
of cases, and the Government may atany time afterwards revoke 
such order; andin point of fact, it is only atthe present moment, 
I believe in seven districts in Bengal, and in respect of offences 
under a few chapters of the Indian Penal Code, that this mode 
of trial is at present in'use. I consider that the present system 


of Jury trials m India is based upon section 1, Regulation VI. of 


1832, by which enactment trials by Jury; either in civil or cri- 
minal matters, "were first introduced into Bengal, and the system 
was at that time introduced, not upon the constitutional principle 
that a native was entitled to the privilege of trial by Jury, the 


fact being notoriously otherwise; but, in the words of the section, 


it was considered “desirable to enable the European function- 
‘“‘ aries, who preside in the Courts for the ddministration of the 
“civil or criminal justice, to avail themselves of the assistance 
“ of respectable natives in the decision of suits, or the conduct 
“of trials which may come before them.” By the provisions 
of that Regulation, the verdict of a Jury was no more than a sug- 


= gestion or advice to the Judge. Me was at liberty to act upon 


it or to disregard it, and the decision, both in civil and criminal 
matters, was vested exclusively in him, as it is to this day im 
criminal cases, where trial is conducted with the aid of Assessors. 
The Code of Criminal Procedure in its provisions, in respect of 
trial by Jury, has no doubt gone a great deal further than the 
Regulation of 1832, It has in much nearer, if not in entire 
analogy to our own home system, placed the decision of facts 
absolutely in the hands of the J ury, for it is declared by section 
408 that, if the conviction of any person has beén on a trial by 


Jury, the appeal shall be admissible on a matter of law only; and - 


further by section 406, it is declared “ in any case which shall be 
“yevised by the Sudder Court, it shall not be competent to the 
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“ Sudder Court to reverse the verdict of the J ury, or, except as 


1868 


“ provided in this Chapter (XXVIII), to alter ox. reverse the The Qurex 
“sentence or order of the Court below.” GoracuanD 


The difficulty in my way therefore is in the words “it shall 
“not be competent to the Sudder Court to reverse the verdict of 
“the Jury.” 

I wish it to be understood that what I would do, and what, 
with the greatest deference, I think the Court has power to do, 
is not to reverse the. verdict of the Jury, but to set aside the 


~ enunciation of erroneous law upon which that verdict of the Jury 


~ 


is grounded. Iof course admit that the words of the law and 
the intention óf the Legislature are too clear to admit of any 
doubt; that, where the facts of the case were such that they 
could be properly, and were, referred to the Jury for a verdict, 
the verdict of the Jury, as a finding simply upon those facts, is- 
irrevocable; and if the Jury, in coming to the finding, were un- 
fettered and uninfluenced by any direction of law by the Judge, 
there could be no ground for the interposition of the Court, and 
the verdict would remain undisturbed. 


This is all that in my opinion the Legislature meant by the 
words of section 406, viz. “it shall not be competent to the Sud- 
“der Court to reverse the verdict of the Jury.” On the other 
side, I think I am entitled to refer to the terms of section 403, 
That section which, no doubt, refers immediately to convictions, 
may, at all events, be cited for the purpose of showiug that in this 
country there is not the difficulty which exists in a certain class 
of cases in England of setting aside, in favor of the prisoner, the 
verdict of a Jury on the ground of misdirection. The prisoner, 
therefore, has some sort of remedy im such a case, irrespective of 
appeal, if the last clause of section 406 be not in the way. 


T think it is not, because I see a distinction, which whether I can 
make it manifest to the minds of others or not, is at least clear to 
my own between “ reversing the verdict of the Jury,” and set- 
ting it and the remainder of the proceedings aside, on account 


` of antecedent error in the direction, which the Judge is bound 


to give to the Jury before they consider their verdict, and which 
has presumably misled them in coming to that verdict. 
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i] 
I understand reversing the verdict of a Jury to mean “com~ ` 


Tus Queen ing to an opposite conclusion on the same facts, where a same 


Goracnaxd Jaw has been applied.” ar 
G1IOSE. 
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I will give an example of each case, taking up first the side of 
convictions. Suppose that a man were charged with murder, and 
three witnesses to the fact appeared, and the Judge, directing the 
Jury, said the witnesses were apparently credible, and there was 
no obvious reason why they should be disbelieved, and the Jury 
thereon took the same view and found the prisoner guilty. The 
Court here, on revision, might think the statements improbable, 
and the witnesses not entitled to credit; but the question would 
be purely one of fact, and the Court could not reverse the verdict. 
Again, suppose that in a similar case’ there was only one wit- 
ness for the prosecution, who was an accomplice, and three wit- 
nesses for the defence, who were cousins of the prisoner, and the 
Judge should have refused to allow these witnesses to be exa- 
mined by reason of their relationship to the prisoner, and should 
have told the Jury tlrat-the accomplice witness was entitled to 
full credit, and therefore that they ought to convict the prisoner. 

If the Court were to say, on revision, thjs trial is bad, because 
evidence for the defence has been improperly excluded, and þe- 
cause the Jury has not been properly directed as to dealing with 
the evidence for the prosecution, that I take it would be ground, 
not for reversing the verdict, because the Court would probably, 
if so directed on the same facts, have come to the same conclu- 


sion, but for setting aside the prBceedings, and ordering a new. 


trial and this, I have not the least doubt, ought to be done, whe- 
ther the prisoner appealed or no. 

It is suggested that the record would remain, and that there 
could be no new trial; why not? It.seems to me that, in 
this country, no record or sentence is in any sense valid or 
has any efficacy, which has been declared by a competent 
Court, to be bad in law, and has been for that reason set aside. 
It cannot be said that section 55, Code of Criminal Procedure, 
is in the way; because if the words of that section are to be in- 
terpreted literally, they would be in conflict with the concluding 
words of section 405, which expressly enables the Sudder Court 
to order a new trial, and with many of the provisions relating to 
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. appeal. It.seems to me, too, that there is a particular significance 


in the words of section 403, which empowers the Sudder Court to 
call for a report of the Judge’s direction to the J ury, to review 
that direction, and thereafter to determine any point of law arising 
out of the case, and pass such order, as it thinks fit, for what other 


purpose could these words have been used, except for the pur- 


pose of enabling the, Court to deal with such misdirections, by 
which the prisoner had been prejudiced to set them. aside, and 
order a new trial. I think the Court can do this under the 
express terms of section 403, in cases of conviction non obstante 
section 406. If so a verdict is not final; and in that case what 
is to prevent the Court from dealing with a case of oi aces under 
section 404, 

T am told of the safeguards EE by the system of trial 
by Jury. I confess that I am much more concerned for the pub- 
lic than for the case of individuals, and interest reipublice ne 
maleficia remaneant impunita. Suppose, a man were to be tried 
for a brutal assault, and the Judge were to tell the Jury, “ one 
“of the witnesses is the brother of the prosecutor, and is not a 
“competent witness, the second has no. religious belief, and is, 
‘ therefore infamous, there remains but one witness, and his 
“ testimony is by law insufficient;” and the Jury, thereupon, ac- 
quitted the prisoner; would it not be better for-the public that this 
man should be re-tried, than that he should go.free on account of 
the sacredness of Juries’ verdicts. 

If the High Court be not ateliberty to make such order as I 
have suggested, I confess that I see no remedy for evils of very. 


serious dimensions. The Code of Criminal Procedure is a compact 


system of law, which the Legislature passed after long considera- 
tion, and the Government would be naturally-unwilling to alter 
that law as to any of its fundamental principles, and - there- 
fore remedy by legislation would be very difficult. I am quite 
sure, however, that my learned colleagues will agree with me 
that it is of the last importance that Courts of Justice should 
interpret that law with due attention to its terms, but not so as 
to create impediments in the way of administering justice, which 


- axe not absolutely forced upon them by its provisions. My own 


experience teaches me that unless the Court can apply the re- 
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medy which I advocate, failure of justice in the mofussil will be 
of almost daily occurrence. +I think, with great deference, that 
the Court possess the power for which I have contended, and 
that it ought to be exercised in the present mstance. 


Pracocr, C. J. (concurred in by MITTER, J.)—I entire- 
ly agree with my honorable colleague (Mr. Justice L. S. 
JACKSON) that the Code of CGvininal Procedure ought to be 


administered with due attention to its terms, and it is for that ~ 


very reason that I come to an opposite opinion from that 
at which he has arrived as to the proper answer to be re- 
turned to the question which has been propounded. The 
question is whether, in the event of a Jury’s returning a ver- 
dict of “ guilty” or “ not guilty,” under the express direction of 
the presiding Judge, and such direction being held -by this 
Court to bê contrary to law, it is not competent to the High 
Court.on revision, to set aside such erroneous direction, and 
thereupon, to quash the. proceedings, and order a new trial. 
If ever there was a point based upon firm ground according 
to the English constitution, it is that a- verdict of not guilty, by 
a Jury in a criminal prosecution, cannot be set aside by a Court. 
In cases of conviction for misdemeanours, a verdict of guilty 
may, in some cases, be set aside for misdirection of a Judge, or 
upon the ground that the verdict was against evidence. I am 
speaking of convictions in cases which have been removed into 
the Court of Queen’s Bench by eertiorari, and tried there, or at 


` nist prius, But in the case of felony, even a verdict of guilty 


cannot be set aside upon the ground of misdirection of the 
J udge, or upon thé ground that the verdict is against the weight 
of evidence. The, only remedy for a prisoner in such a case is 
to obtain a respite of the execution to enable him to apply fox 
a pardon. 

In the case of convictions in this country, in which there is 
no distinction made by the Penal Code between felonies and 


misdemeanours, the law is more favorable to a prisoner than the 


law of England; for if a prisoner be convicted on a trial by 


Jury, he has a right of appeal upon a point of law. Section 408 _ 


of the Code of Criminal Procedure enacts that“ any person 
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* convicted on atrial, held by a Court of Session, may appeal 
“ to the Sudder Court. Ifthe conviction is on a trial held with 
“the aid of Assessor, the appeal may be on a matter of fact as 
“well as on a matter of Jaw. If the conviction is on a trial by 
* Jury, the appeal is admissible on a matter of law only.” 

Further, section 403 enacts that “the Sudder Court, in any 
‘case tried before a Court of Session, in which upon a review 
“of the abstract statement or calendar of prisoners punished 
c without reference, it shall appear that there has been an error 
‘in the decision of the Court of Session on a point of law, or 
* that a point of law should be considered by the Sudder Court, 
“ may call for the record, on such portion thereof as it may deem 
* necessary, together with a report of the Judge’s direction to 
“the Jury, if the case have been tried by a Jury; and upon 
“ reviewing the depositions of the witnesses, the direction of the 
“ Judge, and the conviction, may determine any point of law 
“ arising out of the case, and, thereupon, pass such order as to 
e the Sudder Court shall seem right.” 

That section applies only to convictions, and, therefore, ; does not 
bear upon the present question so far as it relates to acquittals. 
But there is a term which is contained in section 406, which ap- 
pears to me to be conclusive upon the question propounded. It 
provides that, in any case which shall be revised by the Sudder 
Court, under chapter 29 of the Code of Criminal Procedure, it 
shall not be competent to the Sudder Court to reverse the verdict 
ofa Jury. No language can be otearer; and whatever our opinions 
may be as to whether other language might or might not have been 
more expediently used, we must I think, follow the strict words 
of the Act, and hold that a verdict of a Jury cannot be reversed 
by a Court of Revision, even if it be a verdict of guilty. This 
is no great hardship upon a prisoner; because if there be error 
in a point of law, he has a right of appeal against the conviction. 
I should not object to allow a verdict of conviction to be 
reversed upon revision, as well as upon appeal; but as the 
Legislature has, in clear and express terms, declared that it is not 
to be done, I feel bound by the terms of the act. I would, 
therefore answer the first portion of the’question by saying that 
this Court,-upon revision, cannot reverse a verdict of guilty, even 
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1868 though it be caused ‘by misdirection of the Judge, and that the- 
Tue Quee only remedy in such a case is an appeal, or an application to the 
Gona in Executive Government. z : 

But when we come to the other part of the me whether 
the Court can, upon revision, reverse a verdict of not guilty on 
account of a misdirection of the Judge, the case assumes a very” 
different aspect. Section 407 enacts that there shall be no appeal 
from a verdict of acquittal passed In any Criminal Court. The 

_ Government-prosecutor cannot appeal from a judgment of acquit- 
tal, however erroneous the law may be, which the Judge has laid 

, down for the guidance of the Jury. Whether the trial be by Jury 

or before a’ Judge, with the aid of Assessors, it matters not; 
“there shall be no appeal from a verdict of acquittal.” © Can we, 
then hold that, upon revision, a verdict of ngt guilty may be 
reversed by the Court for misdirection in the teeth of section 
- 406, which emphatically declares that it shall not be .competent 
to the Court, upon revision, to- reverse the verdict of. a Jury.? 
-We all know how ably and eloquently Mr. Erskine contended 
for the rights of Juries at a time, when I may say that the rights 
and liberties of Englishmen were in jeopardy. We all know 
that a Jury is entitled to give: a general Verdict of not guilty, 
and that they are not bound to say, whether they acquit upon the 
facts or upon the law. Ifa Court of Revision could set aside a 
verdict of acquittal on the ground of misdirection, it must assume 
that the Jury did not intend to acquit upon the facts, and would 
thereby deprive the prisoner of the benefit of that right, which 
. a Jury has to pronounce a general verdict. 

My honorable colleague has said that trial by Jury in this 
country is very different in principle from trial by Jury in 
England; that it is in the discretion of the Goverment to allow, 
or not to allow, trial by Jury; that the Government may limit 
that mode of trial to a particular class.of cases, or to a particu- 
lar district; and that having ordered trials to be by Jury, it 

‘may revoke its order at pleasure. Trial by Jury im the mofussil 
in this country is in its infancy ; but it is not, because we have 
not the full constitutional benefit of trial by Jury, that this -’ 
Court, contrary to the express words of the Legislature; are to 
deprive trial by Jury, where it does exist, of those elements of 


a e fa 


at 
7 wt 
hee call 


“OINK 


VOL. IL] FULL BENCH RULINGS. 


safety which that mode of trial provides. Iam thankful to say 
that we are not living in times in which our liberties depend 
upon trial by J ury, but we are not for that reason, even if we 
had the power, to deprive the people of that safeguard which 
in times of danger and of vindictive prosecutions, is pro- 
vided by the-power of a Jury to pronounce a general verdict. 
If at the time to which I allude, when prosecutions against 
the press were instituted, which would not be tolerated in the 
present day; a.Judge had correctly told a Jury ‘that, in point of 
law a particular publication was a libel, and the Jury had, not- 
withstanding, found a general verdict of not guilty, no Court 
could have set aside that verdict; and if, with-reference to the 
same publication, the Judge had told a Jury that it was not a 
libel, and the Jury had found a general verdict of not guilty, 
the Court would have had no greater: power to set aside, the 
verdict on the ground of misdirection. Why then in the case 
of misdirection should the verdict, be set aside upon revision, 
when, if a proper direction in point'of law had been given, the 
verdict could not have been set aside? To allow the Court to set 


aside the verdict inthe one case, and not in the other, would. 


strike at the very root‘of the principle which allows a Jury to 
deliver a general verdict of not guilty. If the view taken by my 
honorable colleague is correct, the Court, upon revision, might 
on the ground of the misdirection of the Judge, set aside the 
general vade of the Jury in the one case, when ‘they could 
not in the other. In short, thesverdict might be set aside when 
the Judge and Jury agree that the prisoner ought to be acquit- 
ted, but not when the Jury acquits in opposition to the direction 
of the Judge. 

ĮI do not. understand .exactly what my honorable colleague 
means, when he says that setting aside a verdict upon the ground 
of misdirection is not setting aside a verdict within the meaning 
of the section referred to, section 406. As I understand him, 


- he would set aside the misdirection of the Judge, and leave the. 


verdict to.drop of itself. But in that case, there could be no 


the misdirection would be that the verdict would drop, the act 


13 


1868 


THE oor 


Gor pees 
. GIOS 


«new trial. Ifin such a case the consequence of setting aside , 


14 


1868 


Tut QUEEN 


Ue 
‘'GORACHAND 
GHOSE 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


of the Court would” substantially amount to a reversal of the 
verdict, In ‘my opinion the Court cannot, and ought not, to do 
indirectly that which itis prohibited by the express words of the 
Legislature from doing directly. If the.Court is expressly prohi- 
bited from directly setting aside a verdict of acquittal, it appears 
to me that itis equally prohibited from resorting to any ingeni- 
ous device, by which that result would be brought about by other 


means. But I do- not believe that such a mode of proceeding. 
would be successful, because I apprehend that, when once a ver- - 


dict of © not guilty” has been pronounced bya Jury and r ecorded, 

nothing that the Court can do can get rid of it: To question or 
set aside the summing up of the Judge, after a verdict of “ not 
guilty” has been recorded, would not, in my opinion, get rid of the 
effect of that verdict. Ifa Judge should say to a Jury—“Ido 
not think it necessary to give you any direction in this case: 
you will say whether the prisoner is guilty or not guilty ;” a ver- 
dict of “ not guilty” could not be set aside in such a case. If so, 
why should the setting aside of a misdirection get rid of such a 
verdict ? If this Court, upon revision, should go further back and 


- quash the charge upon which the prisoner was tried, the record 


, must still remain. No order quashing the direction of the Judge, 


or quashing the charge upon which a prisoner has been tried and 
acquitted, can get rid of the acquittal. The -order might be 
recorded at the foot of the acquittal, but it would be a mere nul- 
lity, and could not authorize a new trial of the'prisoner. .- 

If the country is not ripe for-érial by Jury, it would be better 
to amend the Code of Criminal Procedure, than to have trial -by 


Jury shorn of the safeguards which it provides. But when it ~ 


is being tried experimentally, and the Legislature has declared 
that a verdict of acquittal is not to be set aside upon appeal, or 
reversed upon revision, we ought not to put such a construction 
upon the express words of the Legislature as to deprive that mode 
of trial of one of its most important and essential principles. 
For the above reasons, I am of opinion as to the second branch 
of the question that a verdict of “ not guilty” pronounced by a 


Jury cannot be reversed by this Court as a Court of Revision; ` 


and it is clear that it cannot be reversed on appeal. 
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BAYLEY, J.—I think that'the question’ in its two branches, 1868 


should be answered as proposed by the Chief Justice. Tue Queex 


v, 
GORACHAND 
; : : $ f GHOSE. 
MACPHERSON, J.—I.concur in the proposed answer which, on 


an accurate construction of the several sections of the Criminal 
Procedure Code which bear on the subject, is, I have no doubt, 
right. 
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"Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Bayley, 
Mr. Justice L. S. Jackson, Mr, Justice Macpherson, and Mr. Justice Glover. 
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Act VIII. of 1859, ss. 259 §& 260-—Sale in Execution of Decree— Certified 
i Purchaser. 


A purchaser of immoveable property sold in execution of a decree, obtained 
a certificate under section 259 of Act VIII. of 1859. He then sued in 
ejectment to recover possession of the property purchased. Held (dissentiente 
L. S. Jackson, J.), that the defendant was debarred not only by section 260, but ~ 
by the general provisions of the Act, from pleading that the plaintiff, the certified 
purchaser, purchased not on his own behalf, but benami for him the defendant. 

Such defendant must show a ransfer of title to"him from the purchaser, in . 
whom alone, ‘under the certificate, the title of the judgment-debtor has vested. 

The object of section 260 is to prevent any enquiry between the purchaser 
de facto and any person on whose behalf he is alleged to have purchased. 


Taurs was a reference as to the following point :—“ A pur- 
e chaser of immoveable propertyesold in execution of a decree, hav- 
“ ing obtained a certificate under section 259 of Act VIII. of 1859, 
“and having instituted a suit to recover possession of the property 
“‘ purchased, by ejecting the person who is in possession, is the latter 
“ (the defendant in the suit) debarred by the terms of section 260 
“ from pleading that although the plaintiffis the certified purchaser 
“ he did not purchase on his own behalf, but merely on behalf of 
“ and benami for the defendant, and is therefore not entitled to 


A 


c recover possession ?” 3 


* Application for Review, No. 209 of 1868, against the judgment of 
Mr. Justice Bayley and Mr. Justice Macpherson, passed on the 16th July 


1868 in Regular Appeal No, 199 of 1867. 
3—b 
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The Advocate-General and Baboos Annada Prasad "Banerjee 
and Chandra Madhab Ghose for petitioner. 


Mr. R. T. “Allan, Mr. R. E. Twidale, and Baboo Srinath 
Das for opposite party. i 


The circumstances under which this case came upin appeal to 


-, the High Court, appear in the judgment of MACPHERSON, J., who 


with BAYLEY, J., heard the appeal on the 10th July 1868. 
Their judgments were as follows :— ; 
‘Macrpuerson, J.—Ganga Prasad Tewari being the holder 
of a decree against Brijo Lal Upadhya (which decree had 
been originally obtained by one Ajudhya Prasad) in execution 
of the decree, attached and sold a decree for mesne profits which 


' Brijo Lal Upadhya held against one Mati Sundari. At the sale, 


the appellant, Bihari Lal, became the purchaser. 

Bihari Lal bemg thus the holder ‘of Brijo Lals decree 
against Mati Sundari, took out execution of it and attached 
and sold the right title and interest of Mati Sundari m the 
Talook Dudhur in Pergunna Siris (wltich property is the 
subject of the present suit), and at the sale became himself the 
purchaser of it. 

Mati Sundari’s share (eight and half annas) of Dudhur had 
previously, in 1844, been mortgaged by way of zuripeshgi lease 
to Brijo Lal Upadhya, who was put in possession and remained 
in possession until his death, which occurred before the institution 
of the present suit. From the time of his death the respondents, 
the widow and minor son of Brijo Lal’s son Bichan, who ‘died 
before his father, have been and still are in possession. 

The present suit is brought by Bihari Lal for redemption 
and to recover possession of the property mortgaged, and for 
an account, his allegation in the plaint being that the mortgage- 
debt has been liquidated from the usufruct. The plaint, however, 
contains a further prayer that if any portion of the mortgage- 
debt is found, on taking the accounis, to be still due, the 
plaintiff may be declared to be entitled to possession on bringing 
into Court the balance due. 
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In their written statements, the respondénts, the ‘widow and 
son of Bichan, state that throughout the proceedings which 
have been referred to, as well as other proceedings to which it 
is unnecessary to refer in detail, both Ganga Prasad Tewari 
and Bihari «Lal acted merely benami for Brijo Lal Upadhya, 
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and that the purchase of Mati Sundari’s rights, though made in ~ 


Bihari Lal’s name, was in fact made by and for the benefit of 
Brijo Lal. The written statement. further alleges that the 
mortgage-debt has not been satisfied, and pleads that the plaint 
is inconsistent and bad as regards the prayer for possession on 
depositing the balance due in the event of its turning out that 
a balance still is due. ' o ae ; 

The lower Court most improperly (and notwithstanding 
- many decisions of this Court that such a course is wrong and 
not warranted by the Code of Civil Procedure) allowed the 
plaintiffs to put in a written statement by way of reply to that 
of the defendants. The most important point raised in this reply 
is, that under section 260 of Act VIII. of 1859 the defendants 
cannot plead that Bihari Lal, who obtained the certfficate as 
auction-purchaser, was not the real purchaser, but bought 
merely benami for Bfijo Lal. | 

The Principal Suddér Ameen held that Bihari Lal did pur- 
chase merely benami as alleged, and that the defendants were 


entitled to plead this fact, section 260 notwithstanding, and he. 


dismissed the plaintiffs’ suit. 

In appeal before us the appellants contend (amongst other 
things) that the lower Court was wrong in law in holding that 
the defendants could plead that Bihari Lal bought benami for 
Brijo Lal, and wrong also in finding.as a fact that he was only 

a benamidar. 

As regards the question of fact we arrive at the same con- 
clusion as the lower Appellate Court, and substantially for 
the same reasons. We have no doubt that Bihari Lal was not 
the real purchaser, but that the purchase was made by Brijo 
Lal in the name of Bihari Lal. 

The question | of law is one of greater difficulty.. Various 
‘cases ave been referred to in argument, and at one time if 
appeared to us that there existed a conflict of decisions which 
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would render a reference to a Full Bench necessary, but a con- 
sideration of the several judgments showed that there was no 


conflict. The point turns on the construction to be put upon 


section 260 of Act VIII. of 1859. That section enacts, “ that 
“the certificate shall state the name of the person* who at the 
“time of sale is declared to be the actual purchaser, and any 
“suit brought against the certified ‘purchaser, on the ground 
‘that the purchase was made on behalf of another person not 
“ the certified purchaser, though by agreement the name of the 
“certified purchaser was used, shall be dismissed with costs.” 
It is argued that although a suit brought against the certified 
purchaser is to be dismissed, there is nothing in this section 
which,.in the ease of a suit brought by a certified purchaser, 
prevents the defendants from pleading that the purchase was 
made by him and on his behalf, though by agreement the name 
of the cer tified purchaser was used. And it is contended, that 
although if the certified purchaser had once succeeded in getting 
possession, the defendants could not have successfully sued to 
eject him on the ground that they had themselves made the 
purchase benamiin the name of the certified purchaser, still 
the defendants being in-actual possession and the certified pur- 
chaser coming into Court as plaintiff, the defendants can plead 
that he bought for them and, that the purchase is in fact theirs. 

The point now raised has never, so far as I can ascertain, 
been decided. 

In the case of Mussamut Shoresutty Dasee v. Gopee Sundaree 
Dasee (1), where a third party disputed the plaintiff's right to 
sue on the ground that she was not the certified purchaser, the 


` Chief Justice in delivering judgment (to the effect that as it was 


not the certified purchaser but a stranger who sought to take 
advantage of section 260, that section did not form any bar to the 
plaintiff) said that the object of section 260 was to prevent disputes 
between a certified purchaser and a person claiming that the 
certified purchaser purchased benami for him. 


The case of Sheetanath Ghose v. Madhub Narain Roy (2) ` 


has really no bearing on the question we have now to decide. 


(.) Mar. Rep., 423. (2) 1 W. R, 329. 
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The same remark may be made of another case relied upon, 1368 
Mirza Khyrat Ali v. Mirza Syfoollah Khan (1). In that Mossamvr_ 
: ; BIHANS 
case the sale to the certified purchaser was declared to be clearly Kunwar 
fraudulent as made collusively between him and the judgment- Bimani Lar. 
debtor. Inthe present instance there is no element of fraud, 
so far at any rate as the certified purchaser and the judgment- 
debtor are concerned. | 
An unreported case, decided on the 19th August 1865 by 
TREVOR and GLOVER, JJ., has also been quoted, but nothing 
is there decided which has any bearing on this case, although it 
may be inferred from the judgment that the respondent’s counsel 
was of opinion that a defence such as that raised by the res- 
pondents now before us is good. That was a case under section 
36 of Act XI. of 1859, which is in substance similar to section 
260 of Act VIII. of 1859. 
Section 36 of Act XI. of 1859 provides, that “ any suit 
“ brought to oust the certified purchaser, on the ground that 
“the purchase was made on behalf of another person not the 
- “& certified purchaser, shall be dismissed with costs.” A ‘question 
similar in many respects to the one now before us arose under 
that section sometime‘ago before Mr. Justice SETON-KARR and 
myself, The main difference in the position of the parties is 
that, in that case, the certified purchaser had in the first instance 
got possession and was subsequently ousted by the defendants, 
who pleaded that they were the real purchasers, though the 
name of the certified purchaser had been used. We decided (so far 
as this point was concerned) in favor of the certified purchaser, 
being of opinion that “ the fact that the plaintiff is, by reason of 
“ what has occurred, obliged to come into Court to recower pos- 
“session, does not as it seems to us alter the position of the 
** parties so as in any way to deprive the plaintiff of any benefit 
“ which he might have had under section 36, if this suit had been 
“brought against him as defendant to oust him, the certified 
“purchaser, on the ground that the purchase was made on 
“behalf of another person not the certified purchaser.”—Jadud | 
Ram Deb v. Ram Lochun Muduck (2). 


(1) 8 W. R, 130 , (2) 5 W. Rọ 56. 
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The opinion thus’ expressed by us appears to’me still to be 
right, and if it is, it is applicable, equally to the present case, 
making every allowance for the difference existing in the cir- 


Bimari Lat cumstances under which the parties respectively appear in Court. 


It seems to me that the object of section 260 which, as has 
been decided, is to prevent disputes between a certified pur- 
chaser and a person claiming that the certified -purchaser 
purchased benami for him, would be very much defeated if 
the defendant could make use of those facts by way of defence 
which he could not make use of in order to prove his case if he 
came before the Court as plaintiff. 


In the view of the law which I take, it is clear that the plain- 
tiffs as the purchasers of the equity of redemption, which was in 
Mati Sundari, are entitled to redeem the zuripeshgi mort- 
gage and to recover possession, if it appear upon taking the 
accounts thai the whole mortgage-debt has been liquidated. 
With this declaration, we remand the case to the lower Court 
to take the accounts. If upon taking the accounts, a balance 
still appear to be due to the defendants (the representatives of 
the mortgagees) the plaintiffs will be entitled to possession, if 
they deposit the money in Court within one month from the date 
on which such balance is declared by the lower Court. 


The costs of this appeal and those. incurred in the lower 
Court heretofore, will depend upon the result of the remand. 
The plaintiffs, however, will not in any event recover costs, 
unless, upon taking the accounts, it appears that the mortgage- 


- debt had been paid off in full before the present suit was insti- 


tuted. 


BAYLEY, J.—I concur in the order proposed. Looking to all 
ihe cases cited and to the terms of section 260, I think the pro- 
vision of the section applies to a defendant’s case in the same 
way as to a plaintiffs. 


A review of the above decision was subsequently applied 
for, when the case was referred to a Full Bench under the follow- 
ing order by 


aw ee 
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MACPHERSON, J.—An application has been made to us to-day 
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were wrong in holding that under section 260 of Act VIII. of Kunwar 
1859 the defendant was debarred from pleading that the plain- Binani bat 
` tiff Bihari Lal, although the certified purchaser, in reality bought, 


benami for Brijo Lal. As the- question is undoubtedly one 
of difficulty, and at the same time of importance, and as our 
decision does seem to conflict in principle with that of Trevor 
and GLOVER, JJ., of the 19th August 1865, in Special Appeal 
No. 131 of 1864, and with that of E. Jackson and ROBERTS, 
JJ., of the 7th July 1863, in Regular Appeal No, 55 of 1862 
(to which our attention has been called to-day for the first time), 
we think it desirable to refer the matter to a” Full Bench for 
decision, .” 


The cases bearing on the question are mentioned in our judg- 
ment of the 16th July last. : 


The écllowiaig are the judgments of the Full Bench — 


Psracock, C. J.—The point referred is this :—‘ A purchaser 
‘of immoveable proptrty sold in execution of a decree, having 
“ obtained a certificate under section 259 of Act VILI. of 1859, 
“and having instituted a suit to recover possession of property 
“ purchased by ejecting the person who is in possession, is the 
“ latter (the defendant in the suit) debarred by the terms of sec- 
“ tion 260 from pleading that although the plaintiff is the certified 
“purchaser he did not purchase, on his own behalf, but merely 


‘on behalf of and benami for the defendant, and is .therefore ° 


“ not entitled to recover possession ?” __ : 
I am of opinion that the defendant is debarred by Act VIII. 


of 1859 from setting up the defence mentioned in the question, 


unless the defendant is in possession under circumstances which 
amounted to a transfer to him of the title which the plaintiff 
derived from the purchase: I do not mean to say that he is 
debarred simply by section 260. He is, in my opinion, debarred 
by the general provisions of the Act of which the provisions of 
section 260 must be looked at in arriving at a just conclusion as 
to what’were the real intentions of the Legislature. 
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sy Shite of purchase shall be deemed a valid transfer to the purchaser 
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of the right title and interest of the judgment-debtor. The 


Brana Lar. Act declares that the purchaser shall be put into possession of the 


property, and sections 261 to 266 inclusive point out the mode in 
which possession is to be delivered. Section 260 enacts that any. 
suit brought against the certified purchaser, on the ground that 
although the name of the certified purchaser was used the pur- 
chase was made on behalf of another person, shall be dismissed 
with costs. Section 260 seems to assume that the certified 
purchaser would have possession delivered to him, and provides 
that he is not to be turned out upon the ground that the enn 
was benami. 

It may be admitted, for the sake of stance, that the conten- 
tion of the learned Advocate-General is correct that there is no 
distinction in the mofussil between legal and equitable estates. 
That however shows that, according to section 259, the certificate 
amounts to a valid transfer both in law and in equity of the 
right and interest of the jodgment-de kor to the aie who is 
declared to be the purchaser. . 

It appears to me that the object of section 260 was to prevent 
any enquiry between the purchaser de facto and any -person on 
whose behalf he is alleged to have purchased, as to whether the 
purchase was made benami‘or not. This is consistent with the 
case of Mussamut Shorosutty Dossee y..Gopee Soondery.Dossee (1). 
and with the cases of MussamutChunder Monee Debea v. Robert 
Watson (2) and of Mohammed Hafiz v. Moulvee Abdul Ali (3). 

With reference to the argument that the Court would be assist- 
ing in carrying out a fraud, if in the case put by the question it 
should refuse to admit the plea of the person in possession, I 
apprehend it is clear that-the Court which executed the decree 
could not, at tle instance of the réal purchaser, have refused 


_ to put the benamidar into possession under the provisions , of 


sections 261 to 266, and that the real purchaser could not have 
recovered that possession from him. 
If so, I see no greater objection to the Courts putting him 
into possession by suit than to its putting him into possession 
(1) Mar, Rep.,"423 (2) 8. D, A. 1858, 1733. (8) 8. D A., 1859, 287. 
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under an execution, in opposition to the wish of the real purchaser. 
In many cases, as for instance, under sections 264 and 265, the 
possession given-to the certified purchaser under an execution is 
not actual, but merely symbolical. In such cases it may 
become necessary for the certified purchaser to convert the 
symbolical possession into actual possession by means of a suit. 
If a judgment-debtor should, under an execution against him- 
self, purchase in the name of a third person an estate belonging 
to himself in the possession of ryots, the Court executing the 
decree would according to section-264 be bound to put the cer- 
tified purchaser into possession by fixing a copy of the certificate 
of sale in some conspicuous -place on the land and proclaiming 
to the ryots that the right title and interest of the judgment- 
debtor had been transferred to the certified purchaser. In such 
a case, if the judgment-debtor should induce the ryots to 
continue to pay their rents to him instead of paying them to the 
certified purchaser, the possession delivered to the certified 


` purchaser under section 264 by the Court which execyted the 


decree would be fruitless, if the certified purchaser could not 
recover the rents from the ryots or from the judgment- 
debtor. So,. if a judgment- debtor should, under an execution 
against himself, purchase in the name of another person a debt 
due to himself from a third person, the Court under section 265 
would be bound to deliver the debt to the -certified purchaser 
by a written order prohibiting the judgment-debtor from re- 


' ceiving the debt, and his debtorfrom making payment thereof to 


him. If after such delivery to the certified purchaser the 
judement-debtor should induce his debtor to pay the debt to him, 
the delivery of the debt to the certified purchaser under section 
265 would be useless to him if he could not sue the judgment- 
debtor or his debtor for the debt sg purchased.” If we were to 
hold that he could not sue, we should be converting the section 
into a mere nullity, and the order that the creditor should not 
receive the debt into 4 command to be disobeyed at pleasure. 
The Statute of Limitations enacts that no suit for recovery of 
immoveable property shall be maintained, unless the same is insti- 
tuted within the period of twelve years from the time when the cause 


of action-avose. That Statute not only bars the real’ owner of his 
. 4—b 
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remedy, but it confers a title on the opposite party. So in the 
present case, it appears to me that sections 259 and 260 confer a 
title upon the certified purchaser which entitles him to maintain a 
suit against any one who unlawfully dispossesses him, and that a 
dispossession of the benamidar by the person who purchased 
benami in his name, and who is precluded by section 260 from 
maintaining a suit against him to recover the purchased property 
would be an unlawful dispossession. Ifa person who has gained 
a title by limitation waives that title in favor of the real owner, 
and gives up possession to him as the rightful owner, such act 
would probably be held to amount to a waiver of the right 
which he had’gained by limitation and to confer it upon the real 
owner. In like manner, if a benamidar should acknowledge the 
purchase to have been made benami and waive the right con- 
ferred upon him by sections 259 and 260, and give up possession - 
to the real purchaser, as the rightful owner, such act would pro- - 
bably amount to a transfer of the title, as well as of the posses- 
sion to the real purchaser. 

In the case of Gunga Gobindv. Gobind Narayan (1) the suit was 
brought by the real purchaser, not against the certified purchaser, 
but against a person to whom the ‘certified purchaser had convey- 
ed the property benami for the real purchaser. Gobind Nara- 
yan, the defendant, to whom the certified purchaser had con. 
veyed the estate, allowed the real purchaser to remain in pos- 
session nearly twelve years, and subsequently turned him out: 
The case was, therefore, in effeag one simply between a person for 
whose benefit an estate had been conveyed to another benami, 
who, after many years’ possession by the person for-whom he held, 
had wrongfully dispossessed him. 

In the case of Kunj Behari Lal v. Sheikh Khejra Ali and 
others (2) the plaintiff sued to recover possession upon the 
ground that the defendants were mortagees, and that after 


_ the expiry of the mortgage they had dispossessed the plaintiff 


of the property covered by the mortgage and other property held 

by him khas. The defendants set up that they had purchased at 

sales for arrears of revenue in the name of the plaintiff, and had 

been in possession since as proprietors. The Court said if the 
(1) Unreported, 7th July, 1863. (2) Special Appeal, 31 of 1864. 
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defendants’ allegation was true the plainttff was out of Court, 
and. they’ remanded the case for trial as to which of the allega- 
tions was true. It must. be remarked that the allegation of the 
defendants was that they, ever since the purchase in the name of 
the plaintiff, had been in possession as proprietors. The defend- 
ants’ allegation was sufficient to enable them to prove, that not- 
withstanding the estate had ‘been purchased in the name of the 
plaintiff, he had waived his right and made over the property to 
the defendants as proprietors. 

The case of Sheetanath Ghose v. Madhub Narain Roy (1) 
turned upon the ground that the benami purchase by the judg- 
ment-debtor in the name of a third party was fraudulent as 
against the creditors of the real purchaser. The case was not 
one between the benamidar and the actual purchaser to redeem. 

In the case out of which the question arose, the purchase was 
of the right of a mortgagor to redeem. I purposely abstain from 
using the words “equity of redemption.” The purchaser could 
not under that purchase obtain anything-more than symbdlical 
possession of the right which he purchased. The possession of 
the mortgagee and of his representatives was merely the posses- 
sion of the land and of the rents thereof and not of the right 
of the mortgagor. The suit is in effect to enforce the right of 
the mortgagor, and to redeem the mortgage, and if the suit can- 
not be maintained on the ground that the purchase was benami 


_ for the mortgagee, the provisions of sections 259, 260, and 264 
would be nugatory. m l es 


If the real purchaser is for wise purposes precluded, as in my 
opinion he is, by section 260 from recovering the property pur- 


- chased from the benamidar when the latter is put into actual posses- 


sion, there can be no reason why the law should allow the real 
purchaser by some device to obtain actual possession, and leave 
the certified purchaser to content himself with -the symbolical 
possession in cases in which only symbolical possession can be 
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the substance. , , 
. The case is sent back to the Court which referred it. 
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a (1) 1 W. R., 329. 
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Barter, J-—I ¢oncur with the honorable the Chief Justice, 
and would answer the question according to the view now taken. 
Mr. Justice Macpherson and I had come to the Same conclusion 
on referring the. question. p 

. MACPHERSON, J ,—I concur. 


GLOVER, J.-—I also concur.. 


' JACKSON, J.—In this, case, I have the misfortune to differ 


from this Lordship the Chief Justice and from my other col- 


leagues, but I apprehend that the doubts expressed by the two 
learned Judges who have referred this case to the Full. Bench 
fully justify me im stating the opinion I have formed, if indeed 
the importance -and the nature of the case did not, make. it 
imperative on me to do so, although I have-the mistortung to be 


-alone in holding that opinion. 


The question referred is’ this :-—“ A purchaser of immoveable 
“ property sold in execution of a decree, having obtained a certi- 
« ficate under section 259 of Act VIII.. of 1859, and having 
“instituted a suit to recover possession of property purchased 
“by ejecting the person who is in possession, is the latter (the 
“ defendant in the suit) debarred, by the terms: of. section. 260, 
“from: pleading that although the. plaintiff is the certified pur- 
“ chaser, he did not purchase in his own behalf, but merely- on 
“behalf of and benamifor the defendant, and is therefore‘ not 
“¢ entitled to recover possession ?” $ 

This question I may observe, in the form in which it is put, 


- does not appear to me to raise.the whole of the issues involved 


in the present case. It might be answered, generally, as if 
the defendant in possession was not a mortgagee in possession 


* but had got otherwise: into possession. I will not, - however, 


shrink from the true import of the question, and I will only 
observe that although it refers specially to section 260. of 


-Act VIII. of 1859, yet from the course the argument has taken 


it has been contended, on behalf of the plaintiff, that the defend- 


. ant is out of Court rather under the provisions of all the sec- 


tions from 259 to 269, than under section 260 alone. I under- 
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stand the plaintiff, as the case has been put’ for him, to rely on 
the express title. he- has acquired under section 259, and the 
symbolical possession which he has obtained under -the ‘subsé- 
quent sections, rather than on the guasi penal terms of sec- 
tion 260. 

There has been some discussion as to the character of sec- 
tion 260, Mr. Allan contending that it was of a remedial nature. 
I confess if any rule of construction is to be resorted to other 
than that founded on the very words of the Legislature, I should 
be inclined to treat the section rather as one of a penal than a 


' remedial nature, and therefore one not: to be construed over 


strictly against the defendant. 

I understand that from the fusion of ie and equity which 
characterizes the proceedings in our Civil Courts, the proceed- 
ings possess such a character of elasticity as to enable them to 
deal with althe rights and equities which arise in a suit. I 
therefore apprehend that every circumstance and every plea 
must be fully considered in order to do justice, unless the cogni- 
-zance of any particular plea and -any’ particular siroumstanes is 
expressly barred by Legislative enactment. 

I would ask, is there anything in the case set up by the 
defendant before us which would prevent the Court entertaining 
it in answer to ‘the plaintiff's case? I may possibly-be told in 
answer, that there’ is‘ an imputation of fraud arising from the 
mere mention of the word “benami.” I humbly think that a 
fallacy lurks in the supposition that fraud necessarily attaches 
to the use of that word. The conditions of society in this 
country and the habits and feelings of natives here are so 
different from those of the people of European countries, that 
I think we ought to guard ourselves against imputing motives 
of fraud to what we find prevalerit- here, simply because iteis 


not usual or recognized among. ourselves. My own belief is’ 


that the benami system is not essentially one of fraud. I 
believe that benami arrangements are constantly resorted to by 
persons perfectly honest, perfectly solvent, and far from every 
expectation of insolvency. No doubt, serious frauds are fre- 
quently carried out by the use of the benami system. It may 
possibly be that the Legislature, at some future time or other, 
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finding that frauds’are perpetrated under that system of a 
serious character, may absolutely forbid benami transactions ; 
and when the Legislature have so directed, the Courts will be 
bound to act accordingly. Up to this time the Legislature have 
not attached the taint of fraud to benami transactions. I think, 
therefore, that there is a priori nothing to hinder us from 
enquiring into and dealing with the case set up by the defend- 
ant. Of course, the question remains whether that case can be 
supported under section 259 or to section 269. 

‘It appears to me on reading the whole of those sections 
together, that section 260 seems to be and is out of place. Itis ` 
a portion of substantive law inserted among various provisions 
of pure procedure. J have no knowledge of the secret history 
of the framing of this Code, nor have I the means of ascertaining 
what took place in the Council Chamber when the bill was in 
Committee ; but, looking to the near neighbourhood of Acts 
VIII. and XI. of 1859 m the Statute book, and the circumstance 
that the two Acts-were at the same time under consideration, it 
may have occurred to some one concerned jn the framing of 
the Code, that it was very desirable to a uce this section in 
Act VIII. from the Sale Law where it had stood for many years 
previously. I am confirmed inthis view by the fact that no 
such provision appears in the Code of Procedure prepared by 
Her Majesty’s Commissioners. See their First Report, 1856, 
page 68; *see also Third Report, 1856, page 45, Clause 
CLXXXIX. “o 

Now it appears to me that the provision corresponding with 
this section in the Sale Law, viz. section 36 of Act XI. of 1859, 
is very much in its place, It was enacted for a reason which is 
very well known, and taken in combination with the other pro- 
visions of the Sale Law, it affords ample security to purchasers. 


"Under Act XI. of 1859, the thing sold is the land, and by sec- 


tion 29 the Collector is directed to “order delivery of possession 


of the estate or share purchased to be made by removing any 


person who may refuse to vacate the same ;” and following that, 
section 36 says, “any suit brought to oust the certified purchaser 
“as aforesaid, on’ the ground that the purchase was made on 
“behalf of another person not the certified purchaser, or on 
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“behalf partly of himself and partly of another person, though 
“ by agreement the name of the certified purchaser was used, 
“ shall be dismissed with costs.” Therefore the value of section 36 
taken in connection with section 29 is apparent. The purchaser 
buys the land and is put into actual possession by the Collector, 
any suit to oust him on the ground of benami will be dismissed 
with costs. 

Now it appears to me that there has been a not altogether 
successful attempt to engraft that provision of the Sale Law upon 
Act VIII. of 1859, because as the things sold under that Act are 
of many kinds and scarcely in any case actual land, but only 
the right title and interest of the defendant, the words “ suit 
to oust the purchaser” would be inappropriate. Therefore the 
words used are “any suit brought against the certified purchaser, 
“on the ground that the purchase was made on behalf of another 
“person not the certified purchaser, though by agreement 


“ the name of the certified purchaser was used, shall be dismissed: 


‘with costs.” I have endeavoured in vain.to bring myself to 
place on those words any construction more extended than 
that which they naturally bear, viz., that any person who may 
have entrusted or authorized another to buy property for him at 
execution sale, not using his own name, but that of the person 
employed, shall not succeed in a suit against the farzi to recover 
possession of the thing purchased, but that his suit will be dis- 
missed with costs ; and, therefore, in any case to which that pro- 
vision distinctly applies, it muste be put in force without qualifi- 
cation of any kind, and such a suit must bé dismissed; but 
except in a case of this kind, I would in reading the Code put 
the section altogether aside. It contains two lines which are 
superfluous except as introductory of the rule taken from the 
Sale Law. They are “ the certificate’shall state the name of the 
person who at the time of sale is declared to be the actual pur- 
chaser.” These words have no signification whatever apart from 
the provisions which follow, because when under section 259 the 
Court grants a certificate to the person who may have been 
declared the purchaser at the sale to the effect that he has pur- 
chased the right title and interest of the defendant im the 
property sold, he has already dome what is further directed in 
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1868 _ section 260, for he has necessarily stated the name of the person 
Mussanur who is the actual purchaser. But now the “declared purchaser” 
BIHANS 

Kunwar becomes the “ certified purchaser,” and this is the term used in 
Bae LAL the Sale Act, section 36. i 

If section 260 be put out of the way as cions only to the 

class of suits expressly mentioned therein, is there anything in 

the other sections relied upon, viz. section 259 and sections 261 

to 269, which will prevent the defendant being heard in this 

case? I confess I do not see anything. It appears to me 

that a benami purchase in this country, when the facts are 


proved, simply means that a particular thing has been purchased 


by a certain person with his money and for his own benefit, but ' 


that the name of another has been used. There is nothmg in 
the nature of a trust or any other idea but what I have stated. 
It seems to me that a benami purchase might be effected in the 
name, neither of the actual purchaser nor of the agent, but in a 
fictitious name, and that on proof of the facts the actual pur- 
chaser would he entitled’ to all the benefits of his purchase, 
and as much protected as if he had bought in his own 

. name. Is there anything to prevent the possession given by the 

* Court under sections 261 and 267, which has been given osten- 
sibly to the farzi from being dealt with as a possession given to 
the real purchaser in that name, and when we find that posses- 
sion has gone to the alleged real purchaser, and not to the farzi, 
I think this must be held to be the case, viz., that the real pur- 
chaser has got the possession, theagh he has taken it in the name 
of the farzi. À : 

In the present case there is no doubt some complication, 
because the defendant who is alleged to be the real purchaser 
was in possession of the land as mortgagee, and I am not certain 
what the state of the facts*may be ; but it was and possibly may 
now be uncertain whether his possession since the purchase, 
was that of mortgagee or purchaser, and that perhaps may be 


an issue to be tried. But I take it, if the defendant’ can make ` 


° out that the purchase was made by his directions, for his benefit, 
with his rnoney, and that he has since held without question pro- 
prietary possession, he will be entitled to retain that possession, 
although in making out the certificate of purchase the name of 
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plaintiff may have been used instead of the mame of the defendant. 
I cannot shut my eyes to the fact, that, if we hold otherwise 
in this suit, and in other suits which may resemble this, we shall 
be giving the direct assistance of the law and of thé Courts to 
enable the plaintiff in such cases to perpetrate a shameful fraud. 
I take it to be quite clear that it is proved, in the opinion of all 
the Courts, in this case that the purchase was effected with the 
money of the defendant; that the plaintiff was at that time his 
servant and acting under his instructions, and that in strict 
equity, as between plaintiff and defendant, plaintiff had not-a 
shadow of right to this property. I think, therefore, that defend- 
ant is not debarred, either by the terms of section 260, or other- 
wise, from raising the defence which he has raised; that that -de- 
fence is a just and sufficient one; and that plaintiff's suit ought 
to be dismissed with costs. 


Before Sir Barnes Peacoch, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
L. S. Jackson, Mr. Justice Macpherson, and Mr. Justice Glover. 
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—- BASH KOER, Morser anD Guardian or HARINATH PRASAD, Minor æ , July 30. 


(PLAINTIFF) AND OTHERS (Devrenpants.)* . 


Joint- Hindu Family—-Survivorship—Suit by Survivor against Auction- Pur- 


chaser, under a Decree of Deceased Members Interest in Joint Family ` 


Property*-Mortgage by a Member of a Joint Hindu Family of his Share of 
Joint Family Property. : 


A member of a Hindu’ family, living under the Mitakshara law, and having 
joint family property, died entitled to an undivided share in such property, leaving 
two widows, him surviving, The widows were sued in their representative 
capacity in respect of debts incurred by him during his life-time, on his own 
account, .§ and „&ecrees were obtained against them. In execution, au interest in 
certain portions of the joint family property, to the extent of the share to which 
the ‘deceased was entitled in his life-time, was ‘sold, and the auction-purchasers 


obtained. possession of it. 


Heldsthat-. the phgre of the deceased did not at his death pass to his widows, 
but that (there being no male issue) it passed to the remaining members of the 
fainily by survivorship, and could not be rendered liable to the debts of the deceased 
in a suit against his widows. 


* Regular Appeal, No. 165 of 1865 (and analogous cases), froma decree of the 
Subordinate Judge of Sarun, dated the 9th April 1866, 4 
. 5—5 
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1869 Quere, whether those who take the share by sea are liable for the 
~ Sapapanr  Gebts of the deceased to the extent of his share. 
Prasap Sanu A member of a joint Hindu family has no authority, without the consent of 
$ his co-sharers, to mortgage his undivided share in a portion of the joint family 


FooLBASH : 
KOER. property, in order to raise money on his own account, and not for the benefit of 
the family. 
Messrs. R. V. Doyne and R. T. Allan and Baboos Debendra 
Narayan Bose and Nilmadhab Sen for appellant. i 


Baboos Annada Prasad -Banerjee, Chandra Madhab Ghose, 
and Mahes Chandra Chowdhry for respondents. 


The following questions were referred to the Full Bench 
by Mr. Justice Kemp and Mr. Justice MARKBY :— 


_ Marxsy, J.—In this case, having regard to the difference 
of opinion expressed in the cases of Damodhur Vethul Khare 
v. Damodhur Hari Somana (1), Goondoo Mohadeo v. Ram- 
bhut Bin Baboobhut (2), and Palanivelappa Kaundan v. 
Mannaru Nathan (8), on the one hand, and that of Cosserat 
v. Suduburt Pershad Sahoo (4), on the other,—we refer 
the following questions to the consideration of the Full 
- Bench :— `o B 
I. Bhagwan Lal, a member of a Hindu family, living under 
the Mitakshara law, and having joint family property, died 
entitled to an undivided share in such property, and leaving 
two widows, Mahesi Koer and Mussamut Parbati Koer, 
him surviving. After the death of Bhagwan Lal, his widows 
were sued in their representative” capacity in respect of debts 
incurred by him in his life-time on his own account, and not 
for the benefit of the joint family, and decrees were obtained 
against the widows in that capacity. In execution of one or 
more of these decrees, an interest in certain portipns of the 
joint family property, to the extent of the share to which 
Bhagwan Lal was entitled in his life-time, has been “sold 
by auction, and the purchasers have taken possession. Can 
the nephew of Bhagwan Lal, who is one of the surviv- 
ing members of the joint family, recover from the - pur- 


> 


(1) -1 Bom. H. O. Rep., T32. (3) 2 Mad. H. C. Rep., 416. 
. (2) 1 Bom. H. C. Rep., 39, (4) 3 W. R, 210. © 
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chasers possession of the interests which they have purchased, 1869 
or any part of them ? SADABART 
: l i : Prasap SABU 

II. Bhagwan Lal, in his life-time, executed an ordinary v. 

. . ; e o gee è FooLBASH 
zuri-peshgi mortgage in respect of his undivided share in a Koer 
portion of the joint family property, in order to raise money 
on his own account, and not for the benefit of the family. Can 
the nephew of Bhagwan Lal rećover from the mortgagee, 
without redeeming the same, possession of the mortgaged 
share, or'any portion of it? 

The following is the judgment of the Full Bench, on the first 
question, delivered by i 


Peacock, C. J.—The parties to this suit not having con- 
sented that this Bench should decide the whole of the case 
upon regular appeal, it is necessary for us to decide the ques- 
tion which has been referred to us by the Division Bench. 
I do not mean to say that the Full Bench cannot decide this 
regular appeal, but all that we can properly do under the 
circumstances is to decide the case upon the facts as stated 
to us, and answer the question which was propounded by the 
Division Bench. 

The question is: “ A member of a Hindu family living under 
“the Mitakshara law, and having joint family property, died 
“ entitled to an undivided share in such property, leaving two 
“widows him surviving. After his death, his widows were 
“sued in their representative capacity in respect of debts in- 
“curred by him during his life-time on his own account, and 
“decrees were obtained against the widows. In execution, 
- “an interest in certain portions of the joint family property, 
“to the extent of the share to which the deceased was 
“ entitled in his life-time, was sold, and the auction-purchasers 
“ obtained possession of it. Can the nephew of the deceased, 
“who is one of the surviving members of the joint family, 
“recover possession of such interests, or any portion thereof, 
“ from the auction-purchasers.” 

That I think is the only question which is raised in this case l 
The second question, as I understand it refers to other cases, 
to which we shall presently come. 
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It is stated thatthe widows were sued in their representative 
capacity, and that the sale took place under a decree against 


-them in, their representative capacity. We must assume that 


the sale took place under decree in that suit. The certificate 
of sale simply says that the rights and interests of the widows 
were sold; but assuming that the widows were sued in their 
representative capacity, the certificate must be considered to 


apply to such property of the deceased as they took in their re- 
“presentative character. Itis contended that, under section 203 


of the Code of- Civil Procedure, the execution-creditor was en- 


_ titled to seize Bhagwan’s share of the undivided joint estate and to 


sell it. The Section is as follows :—* If the decree be against a 
‘party as the representative of the deceased person, and such 
“ decree be for money to be paid out of the property of the de- 
“ ceased person, it may be executed by the attachment and sale of 
“any such property.” But I’apprehend that the meaning of this 
is, that where the decree is against a representative of a deceased 
person, and the decree is for money to be paid out of the pro- 
perty of the deceased, it must be paid out of such of the property 


_of the deceased person as passed to the representative. If, for 
- - instance, under the English law, an executor should be sted 


for a debt, and a decree obtained against him, I apprehend 
that, as a general rule, you could not, under that decree, seize 
property which passed to the heir, and not to the executor. 

` Whatever may be the construction‘of section 203, the pro- 
perty which was seized in e@gecution and sold was not the 
property of the deceased person at the time it was seized. 
It was his neither legally, nor equitably, nor had his heirs any 


‘legal or equitable interest whatever in it. ` 


_deceased’s heirs have no interest either legally or equitably 


According to the Mitakshara law, if a member of a joint 
undivided family dies without a son, and leaving a brother, 
his widow does not take his share by descent. If he leaves a 
son, the son takes by descent; but if he leaves only a widow, 
the survivors take by survivorship, and they hold the property 
which they take by survivorship, legally and equitably for 
themselves, and not in trust for the heirs of the deceased. ‘The 


in the share which passes by survivorship to the surviving 
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co-sharers. That will, be made very cleat if you suppose the __ 1869 


case of a joint family consisting of a father and two sons and SADABART 


A BABAD SaHU 


two uncles, the brothers of the father taking property” by a aea 
descent from the father of the father and of the two uncles. Korr. 


The father and the two sons take one-third, and two uncles 


each take one-third, that is, they take that which, upon parti- 
tion, would be allotted. Then, suppose that one of the sons 
dies. without issue, leaving a widow, his widow, according to 
the Mitakshara law, would not take his share.in the estate. 
Then- the question is, would it go to, the person who would be 
heir if the widow was dead or had not existed? It clearly 
does not go to the heir, because the heir would be the surviv- 
ing brother, and not the father. If it would. go to the heir, 
the stirviving brother would take the whole of the interest of ` 
the deceased brother, but the law is that it goes by survivor- 
ship, ‘andthe survivors take legally and equitably for them- 
selves, and not in trust for the brother of the deceased. Neither ` 
the widow of the deceased, nor his brother would take any 
interest by inheritance from the deceased in the joint family estate. 
Then, if the estate of the deceased goes over by survivorship, 
how canit be said, when you seize the share of the deceased.after. 
his death, that you are seizing the property of the deceased, or 
the property of his heirs or representatives? You are seizing 
the interest which has passed-to the survivors by survivorship. 
That the estate survives, and does not pass to the widow by 
inheritance, has been held bythe Privy Council to be the law. 
They held that, in the absence of a son, the share of a deceased 
member of a joint family, under the Mitakshara law, does not 
go to the widow or to the person who would be next heir of the 
deceased if the widow were not in existence. It appears to me 
to be clear-that the property seized was not the property of the 
deceased in the hands of his widows as his representatives, nor 
was it property over which the widows had any power whatever, 
or with regard to which they had any legal or equitable right ; 
it was property which belonged wholly, both legally and equit- 
ably, to the survivors. If the deceased. had left a son, his 
interest would have gone to the son as his heir, and. then his 
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It may be that the law does not make any difference as to the 
liability of the property to satisfy the debts of the deceased, 
whether it passes to heirs by inheritance, or to survivors by 
survivorship; and that the survivors take it charged with the 
debts of the deceased, in the event of his having no other assets. 
I express no opinion upon that point. It is stated in the Treatise 
of Yajnavalkya (I am not reading now from the Law of Inheri- 
tance, but from that part of the work of the author which treats 


`of the payment of debts, published by Mr. Roer and Mr. 


Montriou), in text No. 51:—“ He who takes the property of 
“one who leaves no (capable): son, shall pay the debts,” that 
is the debts of the deceased ; “so he who takes, or marriés, the 
“widow ; also that son whose personal estate no other has appro- 
<‘nriated, and who in such case shall always be deemed fit to 
“ inherit property,” that is to say, he who-marries the widow 
is also liable to pay the debts out of the assets which would 
have been available if he had not married her. Also he says, 
«Tf one die without any son, then whosoever succeeds to the 
property.” 

“ According to this doctrine, whosoever succeeds to the proper- 
ty is liable to the extent of that property to pay the debts. 

I express no opinion upon the subject, because the case has 
not been argued, and does not arise in the present suit. If the 
survivors who take the propesty by survivorship are liable to 
pay the debts, they can only be made liable by a suit against 
them, and not in a suit against the widows. If survivors are 
liable to payment of debts out of the property taken by survivor- 
ship, it is only just and reasonable that they should have an 
opportunity of showing that no debts were due. If they were 
sued for the debts in consequence of their taking the interest of 
the deceased by survivorship, they might show that the deceased 
left no debts. 

In this case the interest of the deceased was seized and sold 
in execution of a decree against the widows. But if the pro- 
perty is to be seized in execution of such a decree, the persons 
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who took by survivorship, and whose property is to be seized, 
cannot come in in the execution case, and show that there was 
no debt due. When execution issues, and property is rightly 
seized under a decree, the person whose property is liable to be 
seized and sold under the decree cannot dispute the validity 
of the decree; therefore, if this property could be seized under 
the decree against the widows, the survivors to whom the pro- 
‘ perty passed would be liable to have their property sold for the 
payment of a debt, without having an opportunity of showing 
that the debt claimed was not due. 


87 


1869 


SADABART 
RASAD SAHU 
v. 
FOoOOLBASH 
KoER. 


Itis unnecessary for us to decide whether, under a decree - 


against Bhagwan in his life-time, his share of the property 
might have been seized, for.that case has not arisen. Accord- 
ing to a decision in Stoke’s Reports, it might have been seized; 
but the case as against Bhagwan and that against the survivors 
is very different. So long as Bhagwan lived, he had an interest 
in this property which entitled him, if he had pleased to have 
demanded a partition, and to have had his share of the joint 
estate converted into a separate estate. 

The case of Ishan Chandra Mitter v. Buksh Ali Sowdagur (1), 
was quoted as an authority, but that appears to me to be a very 
different case. There the widow was sued. The plaintiff 
alleged that the husband had died, and that he had left a widow 
and a minor son. In that suit the son being a minor, the ques- 
tion was whether the decree was not in substance a decree 
against him represented by his møther as his guardian. 

Great injustice might be done by holding parties too strictly 
to their statements, and it might fairly be contended that, when 
a man sued a widow as guardian of her minor son, the suit was 
in substance against the son. If that suit had been brought 
against the son, and the widow had come in as guardian to 
defend it, there would have been no doubt that the property 
inherited by the son was liable. 


The same argument applied indirectly, but substantially, to 
the case of Tarakant Buttacharjee v. Wise (2). 


(1) Mar. Rep., 614. (2) 1 Hay’s Rep., 8. 
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I think thereforé that this property not being the property 
of the widow, and not being the property of the heirs of the 
deceased, could not be made available under the decree against 
the widow ; that if it could be made available at-all for payment 


of the debts of the deceased, it must be in a suit against the 


survivors to charge the share of the deceased in the joint estate 
with the payment of the decree, or by suing the survivors for the 
debt, and asking to have the deceased’s share of the estate made 
available in the hands of the survivors to the same extent as 
that to which it would have been made available if the deceased 
had left a son, and the estate had gone to him by inheritance 


instead of to the survivors by survivorship. 


I think then that the question must be answered in’ the 
affirmative, that the plaintiff has a right to sue the’ purchaser under 
that decree, to recover back the estate, inasmuch as the pro- 
perty belongs to him, and the title of the defendant, as a pur- 
chaser under the decree against the Mae 7 an invalid title. 

Kemp, J.—I never entertained any doubt that the plaintiff 
took the estate of Bhagwan Lal in right of survivorship, “My 
doubt was whether he took the estate of Bhagwan cum onere, 
that is to say, burdened with the payment of Bhagwan’s debt 
or not? Unfortunately our reference has been so worded that 
this point, which is of the utmost importance, has not been 
decided. The judgment of His Lordship the Chief Justice, 
though it approaches the question very closely, does not solve 
it. For the rest, I concur in the judgment which has been deli- 
vered by the learned Chief Justice. 


JACKSON, J.—I also concur in the answer which it is pro- 
posed to give to the first of the two questions referred to the 
Full Bench. 

I think that the right, title, and interest of the widows alone 
were sold to the plaintiff, and that we cannot supply the inference 
ihat the right and interest whatever that may have been of the 
deceased husband passed by that sale. I come to this conclu- 
sion for several reasons : firstly, because that interest, whatever 
it was, had passed to the survivors of the joint family, because 
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that interest was’ not assets’in the hands* of the widows who 
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chargeable with the separate debt of Bhagwati in the hands of v. 


the survivors, could only be so charged in a suit properly framed 
to which those survivors were parties. 

I think therefore that the defendant in this case acquired 
no title, and that the plaintiff was entitled to judgment. 

I also think that the case of Ishan Chandra Mitter v. Buksh Ali 
Sowdagur (1) is clearly distinguishable from the present case. 
-Everything in the report of that case, as I read it, points to the 
supposition that the widow was sued as guardian of the minor; in 
other words, it is as if the suit had been against the minor son 
who appeared by his mother as guardian. ‘The mother was not 
in the position of a widow who had taken a separate estate 
or assets of any ‘kind, and therefore she could not have been 
made personally liable for the debts for which she was sued 
in her character of guardian. - 

I therefore concur in making this answer to the question 
referred to the Full Bench. 


MACPHERSON, J.—I concur. 


GLOVER; J.—I am of the same opinion. 


The following is the judgment of the Full Bench, on the second 
question, delivered by 


Peacock, ©: J.—(The offer Judges concurring). The 
first question has already been answered. The second ques- 
tion raises the pomt whether a member of a joint Hindu 
family, governed by the Mitakshara law, can mortgage his un- 
divided share in a portion of the joint family property, in 
order to raise money on his own account, and not for the benefit 
of the family. There are conflicting decisions upon the subject, 
as pointed out by the Division Bench, by which the question was 
referred. The cases referred to from Dunbar’s Bombay Reports, 
- and that from the reports of the High Court at Madras, are in 
support of the affirmative. The case of Cosserat v. Sudaburt 


(1) Mar. Rep , 614. , 
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Pershad Sahoo (1) ts an authority in support of the negative. 
This case has been very ably argued by the pleaders on both sides ; 
and in addition to the Mitakshara on Inheritance, translated by 
Mr. Colebrooke, numerous passages have been cited from the 
Sanskrit of other parts of the Dharma-Sastra of Yajnavalkya, 
together with several cases in addition to those referred to by the 
Division Bench. Amongst others, the pleaders, in support of the - 
affirmative, have referred to the case of Virasvami Gramini v. 
Ayyasvamt Gramini (2). In that case it was held that, accord- 
ing to the Hindu law, as it prevails in Southern India, one 
member of a joint Hindu family may sell his undivided share 
of joint property, and that such share is lable to be seized and 
sold in execution for the separate debts of the shareyr. 

The’ decisions founded on the doctrine of the Schools of 
Southern India and of Bombay, though entitled to great weight, 
are not sufficient to justify this Court in a case governed by the 
Mitakshara law in overruling a long series of decisions express- 
ly founded upon that law. 

In Appoovier v. Rama Subha diyan and others (3), it was 
held that an actual partition by metes and bounds was not 
necessary to render a division of undivided property complete ; 
but that when the members of an undivided family agree among 
themselves with regard to a particular property, that it shall 
henceforth be the subject of ownership in certain defined shares, 
then the character of undivided property is taken away from 
the subject-matter so agreed to he dealt with ; and each member 
thenceforth has in the estate a definite and certain share which 
he. may claim the right to receive and enjoy in severalty, 
although the property itself has not been actually severed and 
divided. 

In that case, however, their Lordships stated that they would 
be unwilling to reverse any rule of property which had been 
long and consistently acted upon in the Courts of the Presi- 
dency ; and we must, I think, be guided by the same principle. 

Now the case referred to in support of the negative of the 
question, namely, Cosserat v. Sudaburt Pershad Sahoo (1), was 


(1) 3 W. R. 210. (3) 11 Moore’s J. A., 75. 
(2) i Mad. H, C. Rep., 471. : 
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not the first case in which it was held that, according to the 


Mitakshara law, one member of æ joint family cannot alienate m 


his own share of joint family property, without the consent of 
all the other members. That decision was founded upon a cur- 
rent of authorities supported by the Vyavashtas of Pandits, 
which it is too late now for the Courts to overrule, even if it 
“were disinclined to agree in the principle established by them. 

In Nundram v. Kashee Pandee (1), the question was put 
to the Hindu Law Officers of the Court whether it was law- 
ful, according to the law current in Tirhoot, for any one of 
several co-parceners, to transfer his share either by sale or gift; 
to which the Pandits replied that a gift of joint undivided pro- 
perty, whether real or personal, was not valid even to the extent 
of the donor’s share, and that the property could not be sold or 
given away, until it was defined and ascertained, which cannot be 
done without a division; and they referred to the Mitakshara, 
by which it was said that “ partition is the act of ascertaining 
several individual rights.” The Court, acting upon that opinion, 
affirmed the decision of the lower Court. 

Afterwards a review having been applied for upon suspicion 
that the Pandit who had delivered the Vyavashta had been bribed, 
a fresh Vyavashta was called for from other Pandits of the Court, 
who answered that property being held in jomt tenancy by 
several sharers, whether it be real or personal, no one of the said 
sharers has authority, without the permission of the co-sharers, 
to call any part of the said preperty his share and to give it 
away; and they cited as authorities, first Vyasa in Mitakshara :— 
« In immoveable property, whether divided or undivided, all the 
“ sharers share alike: among them one person cannot sell, mort- 
“cage, or give it away ;” secondly, Nareda in the Dattaka Mr 
mansa :—‘ Property held in common among many sons cannot, 
“under any circumstances, be alienated.” Upon considering the 
above Vyavashta, the Court ultimately upheld, upon review, the 
former decision. 

The Vyavashta given in the original case is quoted as an 
authority in Macnaghten’s Hindu Law, page 224, Case XVII. 


(1) 3 Sel. Rep. (1822), 232. 
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The principle of the above case was adopted in the case of 
Sheo Surn Misser v. Sheo Sahoy (1) decided in 1826, upwards 
of 40 years ago. In that case the Judges of the Sudder — 
recorded their opmion as follows :— 

“ The Hindu law, as laid down in Vyavashtas delivered in 
“former cases” (referring to the cases above cited), “ does’ not 


“ permit alienation of lands held jointly by several patnidars ` 


* or owners to be made by one, without the assent of the others ; 
“ nor indeed does such alienation hold good even for the alien- 
“ing partner’s individual share, without the assent of the rest.” 

In a note to the last case, it is said :—‘* The same doctrine was 
“also maintained in a Tirhoot case, wherein Rajah Bedeanand 
“ was appellant, against Jay Dutt Jha and others, respondents. 
«“ The Pandits there also held the sale of joint undivided property 
«to be invalid, without the consent of all the sharers, and not 
‘‘ valid even for the seller’s own share while undivided.” 

A Vyavashta similar in effect, and a decision founded upon a 
similar principle, were given in 1832 in the case of Jivan Lail 
Sing v. Ram Gobind Sing (2). 

The above principle was again acted upon in Sheo Shurn Lail 
v. Jumun Lall (3), and in Mussamut Reopna v. Roy Reotee 
Rumun (4). 

‘A similar rule was followed and acted upon in the late Sudder 
Court of the North-Western Provinces, in the case of Joynarain 
Sing and others v. Roshun Sing and others (5); and in the case 
of Byjnath Sing v. Ramessur Dyal and others, decided in 1864, 
the same Court held that, in, Provinces where the succession 
among Hindus is governed by the Benares Shastras, alienation of 
joint property, even to the extent of the alienor’s own share, is 
invalid ; but that if the property be partitioned, the transfer is 
legal. — 

In the Vivada Chintamani, by Prasanna Kumar Tagore, page 
77, it is laid down that,“ what belongs to many may be given with 
their assent.” “Joint ancestral immoveable property may be 
given with the assent of all the hens.” <“ The assent of all the 


(1) 4 Sel. Rep. (1826), 158. (4) 8. D. (1853), 344. 
(2) 5 Sel. Rep., 163. (5) 2 S. D. A., N. W. (1860), 162, 
(3) 6 Sel. Rep. (1837), 176. . “ee 
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heirs is required for a gift of joint ancestral property, whether 
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moveable or. immoveable,”—Page 78; * When the whole property ,, SADABART 


is actually divided, the individual action of the share-holders is 
. valid..—Page 79. Z 

In the Mitakshara on Inheritance, it is said, Chapter I, Section 
I, verse 30 :— Among unseparated kinsmen, the consent of all 
- is indispensably requisite, because no one is fully empowered 
“to make an alienation, since the estate is in common.” 

I was at one time disposed to think that as one of several 
members of a joint family can compel partition of ancestral 
property against the will of others (see Mitakshara, Chapter I, 
Section 5, Verse 8), so he might, without the will of the 
others, alienate that share to which he would be entitled 
upon partition ; but upon reflection I feel that that opinion’ can- 
not be maintained according to the true principle of the Mitak- 
shara law. In the case of Appoovier v. Rama Subha Aiyan (1), 
to which I have already referred, and which was a case governed 
by the Mitakshara, the Lords of the Judicial Committee say :— 
« According to the true notion of ari undivided family in Hindu 
“law, no individual member of that family, whilst it remains 
« undivided, can predicate of the joint and undivided property 
“that he, that particular member, has a certain definite share. 
‘No individual of an, undivided family could go to the place of 
“ receipt of rent, and claim to take from the Collector or Bailiff 
“of the rents a certain definite share. The proceeds of undivid- 
«ed property must be brought, according to the theory of an 
“ undivided family, to the common chest or purse, and then dealt 
“ with according to the modes of employment of the members of 
“ an undivided family. But when the members of an undivided 
« family agree among themselves with regard to particular pro- 
“ perty that it shall thenceforth be the subject of ownership in 
“ certain defined shares, then the character of undivided property 
“and joint enjoyment: is taken away from the subject-matter 
“ so agreed to be dealt with, and in the estate each member has 
‘‘ henceforth a definite and certain share which he may claim a 
e right to receive and to enjoy in severalty, although the pro~ 
“ perty itself has not been actually severed and divided.” 

~ - . (1) 11 Mooro’s I, A., 57. l 
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According to the’ law of England, if there be two joint tenants, 
a severance is effected by one of them conveying his share to a 
stranger, as well as by partition, but joint tenants under the 


English law are in a very different position from members of a . 


joint Hindu family under the Mitakshara law ; for instance, if a 
Hindu family consist of a father and three sons, any one of the 
sons has a right to compel a partition of the joint ancestral pro- 
perty; but upon partition during the life of the father, his wives 
are entitled to shares; and if partition is made after the death 
of the father, his widows are entitled to shares, and daughters are 
entitled to participate; see Mitakshara, Chapter VII. If partition 
be made during the life of the father, and another brother is 


afterwards born, that brother alone will be entitled to succeed to- 


the share allotted to the father upon partition,—Mitakshara, 
Chapter I, Section 6; butso long as the family remains joint, and 
separation has not been effected, either by partition or by agree- 
ment, such as that recognised in the case above cited from the 
Privy Council, every son who is born becomes, upon his birth, 
entitled to an interest in the undivided ancestral property. In 
such a case, neither the father, nor any of the sons can at any 
particular moment, say what share he will be entitled to when 
partition takes place. The shares to which the members of a 


- joint family would be entitled on partition are constantly varying 


by births, deaths, marriages, &c., and the principle of the Mitak- 
shara law seems to be that no sharer, before partition, can, without 
the assent of all the co-sharersy determine the joint character 
of the property by conveying away his share. If he could 
do so, he would have the power by his own will, without 
resorting to partition the only means known to the law for the 
purpose, to exclude from participation in the portion. conveyed 
away those who, by subsequent birth, would become members of 
the joint family, and entitled to shares upon partition. “ They 
«who are born, and they who are yet unbegotten, and they who are 
c still in the womb, require the means of support, no gift or sale 
« should therefore be made.”—-Mitakshara, Chapter I, Section 1, 
Verse 27. | 

The Court has very carefully referred to the passages quoted 
from the Sanskrit of the Dharma Shastra of Yajnavalkya; and 
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in addition to the translation which was handed in, they have had 
a translation made by Baboo Shama Charan Sirkar, the chief 
sworn interpreter of the Court, as suggested at the time of the 
argument. The Court sees nothing in those extracts at variance 
with the opinions above expressed. 

We are called upon to decide this case according to the 
Mitakshara law as we find it, and not according to our own views 
of policy. Whatever our opinions might be, in the absence of 
the decided cases to which I have referred, I am of opinion 
that we should not be justified in unsettling the law by overruling 
that current of authorities by which, for nearly half a century, 
the law appears to have been settled, and in accordance with the 
principles of which it appears to have been generally understood 
and acted upon. ; 

I am of opinion that upon the simple fact stated in the second 
question, Bhagwan Lal had no authority, without the consent of 
his co-sharers, to mortgage his undivided share in a portion of 
the joint family property, in order to raise money on his own ac- 
count, and not for the benefit of the.family. 


The facts are not sufficiently stated to enable this Bench to 
say whether the nephew of Bhagwan Lal can recover from the 


mortgagee, without redeeming the same, possession of the mort- 
gaged share, or any portion of it. 


gt Mi 


Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Loch, Mr. Justice 
Bayley, Mr. Justice Kemp, ange Mr. Justice Macpherson. 


In ne DITTA HARAKMAN SING. 
Attachment of Property pending Appeal. 


A plaintiff, before judgment, attached defendant’s property, but the suit was dis- 
missed by the High Court on appeal. He filed an appeal to the Privy Council, 
and on his application, the High Court held that it could not continue the attach- 
ment over the defendant’s property, pending the appeal of the plaintiff to the 
Privy Council ; nor could it call on the defendant, respondent, to give security for 
the value of the property attached before being allowed to remove it. 

Ramnath Chand Hurree v. Rughoobun Dutt (1) approved. 


THIS was a petition preferred on 13th February 1869, on 
behalf of Ditta Harakman Sing, showing that he had sued one 


> (1) 9 Sev., 49. 
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Madhusudan Pyné¢ and others, in the Principal Sudder Ameen’s 


Br se-Dirra Court of 24-Pergunnahs, on the:ground that‘the defendant had 


grr eee ae 


rae 


‘unjustly taken 1,260 logs of timber belonging to him. The suit 
-~ was decreed by the Principal Sudder Ameen; but on appeal 


to the High Court, that decision was reversed, and the suit was 
dismissed. x 

Pending the suit in the Court below, Ditta Harakman Sing 
had obtained an order from the Principal Sudder Ameen to attach 
the logs which had then arrived at Chitpore, and they were 
accordingly attached and kept under the custody of the Court. 

The plaintiff being dissatisfied with’ the decision of the High 
Court, preferred an appeal to Her Majesty in the Privy Council; 
and he now asked that, “pending the result of his appeal 
“to England, the logs of timber be kept under the custody of 
«the Court as heretofore, or the defendants be requiréd to give 
e full and adequate security to the satisfaction of the Court to 


“the amount of the claim, and then be allowed i, remove the 


€ attachment.” 


Locs, J.—Let a tule be issued on the opposite party to show 
cause why the prayer of the petitioner should not be granted ; 
and in the meantime let the logs continue under ‘attachment. 


On the 31st May 1869, the matter was referred to the. Full 
Bench, under the following remarks, by : 

Locu, J.—The petitioner is the plaintiff in a suit for damages. 
He sued to recover the value of certain logs of timber which, as 
he alleged, the defendants had carried off. During the course of 
the suit, the plaintiff applied to the Court to require security from 
the defendants, under the-provisions of section 81, Act VIII. of 
1859; and:as they were unable to give it, their property was 
attached, aid” among it the*: logs referred to in this petition. 
Plaintiff obtained a decreein the first Court, which was reversed 
on appeal by the High Court, and the suit dismissed. Plaintiff 


has appealéd to the Privy Council, and now prays to the Court’ 


to retain the logs under attachment, or to require security from 
the defendants, respondents. It is objected on the other side 
that the suit having been dismissed, this Court can make no 
order retaining the logs under attachment, and Ramnath 
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Chand Húrreè v. Rughooburi Dutt (1) is quoted in support of 
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this contention: “If, as it is stated, the defendants have no eee DITTA 


property from which the amount of the decree could be realized, 


in the event of the appeal to the Privy Council, being successful, -,. 


except the property which has been attached under the provi- 
sions of section 81 of Act VIII. of 1859, it appears to me that 
much injustice might be done to the plaintiff, if successful before 
the Privy Council, for his decree would be worth nothing if 
the defendants have no other property than that which has been 
attached, if it were released from attachment without security 
being furnished ; and I think the proper order to-be made in this 
case. is that the property continue under attachment pending the 
rappel to the Privy Council, unless the defendants, respondents, 
are “able to give security. -As however an opinion has been ex- 
pressed by another Judge of the Court, in the case of In re Ram- 
nath Chowdry (2), to the effect that this Court has no authority 
to pass orders on such application, I think the question should be 
submitted for the decision of a Full Bench as below: 

In cases where property has been attached by the ‘first Court 
under the provisions of section 81, Act VIII. of 1859, and the 
plaintiffs case is dismissed, and the decree of the lower Court 
reversed on appeal to the High Court, but no order for the 
withdrawal of the attachment is made on the decree of the High 
Court, whether on the plaintiff filing an appeal to the Privy 
Council, this Court has jurisdiction, on the application of the 
plaintiff, appellant, to continue thé attachment pending the deci- 
sion of the appeal to the Privy Council, or to call upon the 
respondent to give security to the value of the property attach- 
ed, before being allowed to remove ic 


No one appeared in support of the. rule. a 


Baboo Kali Mohan Das showed cause against the rule, 
and, referring to Act VIII. of 1859, “Regulation XVI. of 1797, 
-section 4, Letters Patent, 1862, sections 39 to 42, and Ramnath 
Chand Hurree v. Rughoobun Dutt (1), contended that there was 
no rule of law which would allow a plaintiff, whose suit was dis- 
missed, to continue an attachment of the property of the defen- 


(1) 9 Sev., 49. (2) 6 W. Rọ Mis., 17. ; 
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Qoca T. 1869° dant pending an appeal, or which would authorise him to call 


z na Dırra upon the defendant to give security to the value of the. property 
RAKMAN š ° . 
Sina. attached, there being as yet no decree against him. 








The judgment of the Court was delivered by 


— 


PEACOCK, C. J.—It appears to me that the Court cannot, on 
the application of the plamtiff, continue the attachment pending 
the decision of the appeal to Her Majesty in Council, or call 
upon the respondent to give security before being allowed to 


“remove it. l m 
Section 81 of the Code of Civil Procedure authorises the 
a . Court, in cases where the defendant is about to dispose of-his 


property, for the purpose of delaying the execution of any decree 
which may be passed against him, or with that object to: remove 
the property out of the jurisdiction of the Court when the suit 
is pending, to call upon the defendant to furnish sufficient secu- 
rity to fulfill any decree which may be passed against him in 
the suit; and it is only upon the defendant’s failing to give that 
security that the Court can order his property to be attached. 
Now the security to be given is that he will fulfill the decree 
1 which may be passed in the suit. The words “in the suit” 
must mean in the suit to which Act VIIL of 1859 relates, that 
is to say a suit within the medning of section 1 of that Act, or 
o in other words a suit over which the Civil Courts in this country- 
have cognizance. The Court is not authorised to call upon a 
defendant, who has’got a decreerin his favour in this country, to 
give security to fulfill any decree which may be passed against 
him by Her Majesty in Council. 

When an attachment issues against a defendant’s property, 
Nie the Court is bound, under section 87, to remove that attachment 
g _on the defendant’s furnishing security ‘as above required” 
(that is to fulfill the decree of the Court), together with security 
for the costs of the attachment. After the plaintiff’s suit has 
been dismissed finally by the Court of the highest jurisdiction 
in this country, he cannot require the defendant to give security 
to fulfill: the decree which has been given in his favor, or any 
decree which may be given against him on appeal to Her Majes- 

ty in Council. 
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It would be aai to call on the defendant to give security 


In RE DITTA `’ 


when the,„decree has been passed in his favor, and the plaintiff's 
suit has been dismissed. 
Further, if the defendant having had his property attached 
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before decree offer to give the requisite security, the attachment ` 


must be removed. When the Court pronounces a decree in favour 
of a defendant, the .Court must assume its own decision to þe 


- correct, , Then why should the Court call upon the defendant 


to give security to the plaintiff when the Court has decided that 


the plaintiff is not entitled to any thing. The Court could not - 


allow the plaintiff to seize the defendant’s property in execution 
wheii.the plaintiff has failed to obtain a decree. When a plain- 
tiff obtains a decree, the Court could not allow him to execute it, 
without’security, pending an appeal to-Her Majesty in Council. € 

But if the Court.after giving a decree in the defendant’s 
favor, and dismissing. the suit of the plaintiff, can order plaintiff 
to have an attachment against the defendant’s property, the 
plaintiff is better off, and the defendant is almost in a worse 
position than if the plaintiff had got a decree against him. 

If plaintiff got a decree against the defendant, he could not 


attach- his property without giving a security; whereas if the - 


order in this case can be made, the plaintiff, although he has 
failed m his suit, may keep the defendant’s property under 
attachment without giving any security at all, That would be 
a most anomalous state of affairs, and under these circumstances, 
I think that the judgment of Mr..Pustice JACKSON is correct; and 


that the Court has no power to continue the attachment, or to 


call upon the defendant to give security before he is allowed to 
remove the attachment. 

It is true that the words of Act VIII. of 1859 are that the 
attachment shall continue until the further orders of the Court. 
We are not called on to say whether when the plaintiff’s suit is 
dismissed, .any further order of the Court is necessary to enable 
the defendant to be relieved from the attachment; but if such 
an order is necessary, it appears to me that the defendant is 
entitled to it under the spirit of section 87 of that Act. 

` The Rule is discharged with costs. 
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Before Mr. Justice L. S. Jackson and Mr. Justice Markby y. 


” BHARAT LAL BHAGAT (ONE OF THE Dimou v, GOPALSARAN 


UAL BHAGAT AND anotHer (Prarntirrs).* 
s 
Morigoge—Attachment—Lien—Fraud—Priority. 


The plaintiffs Advanced a sum of money on the security of a simple mortgage of 
a share in four talooks, and obtained a simple money-decree, They then caused 
the ‘mortgaged premises to be attached, but did not proceed to sale. Afterwards 
they negotiated a loan to their judgment-debtors from a third party, the present 
appellant, upon;a simple mortgage of one of the same talooks, concealing the exist- 
ence of their prior lien, ‘and appropriated the money so obtained, in discharge of 
other debts due to themselves from their judgment-debtors. The appellant obtained 
a simple money-decree, and caused the premises to be attached and sold. Before the 
sale, the plaintiffs gave notice of their lien, and, in consequence, the appellant pur- 
chased for a trifle. 
is The plaintiffs brought the present suit for a declaration of their prior lien and for 
a re-sale,of the premises, in satisfaction of their mortgage. 

' The appellant contended'in his defence that, as fraud was perpetrated by the plain- 
tiffs in inducing him to make the loan without disclosing their prior lien, his mort- 
gage should have priority over them. 

Held, that-the appellant must be considered as having the first incumbrance. 

That the notice of the plaintiffs’ mortgage, given at the execution sale, could only 
affect the appellant’s title as purchaser. Priority as between the appellant and the 


, plaintiffs in ad ii of incumbrances already existing could not be affected by such 


notice. “ 


Tus plaint stated that Baboos Jaideb Panda, Mani Panda, and 
Mukteswar Panda held a two-anna share of four talooks, called 
"Regular Appeal, No. 146 of 1868, from a de of the Principal Sudder 


Ameon of Cuttack, dated the 7 th March 1868, 
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Kalinagha, Kurkura, Keshpore, and Barawa.in, J ajpore.: On" the, : 
Bnarat Lat 9th January 1862, the Pandas borrowed, from the: plaintifs, rupeésé 
10,000, upon a mortgage bond of the said properties. ‘Ox default * e 
‘Lat Buacar, Of payment, the plaintiffs brought a suit for. recovery “of. the ~ 


amount due to them’; and; on the -30th, J uly” -1863, “Obtaingd-} oe 
decteé. In execution of this decree, the ‘plaintiffs caused: ‘the 
talooks abovenamed to be attached and, advertiséd for- salle, but 
the defendants cbtained a postponement. “Before expiry of ‘thie 


time taken, two other judgment#creditors, Ramphal- Bhagat’ and, 


- -Ajadhia Bhagat, in execution of their, decree; jrought to sale’ ‘the 


_ ight title, and interest.of Mani.Panda in Talook ‘Kurkura ; : ands 


creditor, Esan Chandra Banerji Jee, caused the right, ‘title, and 
interest of Mani Panda, in Talook Keshpore, to be sold’in satisfac- 
tion of his decree; and on the 7th July 1866, purchased the same. 

Bharat, Lal Bhagat, who had made his advance.to the Pandas 


a _junder‘e ‘circumstances of fraud by the plaintifs which are detailed 
` ‘in the judgment, caused the right, title, and ‘interest of Jaideb 


Panda and Mani Panda in Talook Kalinagha, to be sold in 


satisfaction of his decree ; and on the 18th June 1866, purchased 
the same. Hence the'present suit against the Pandas and-the 


E „various attaching decree-holders for’ declaration of the plain- 
” tiffs’ lien on the mortgaged premises and fot a re-sale” ‘thereof, in 


satisfaction: of the balance due under the aforesaid, mortgage 
bond.. = - De 

The* Principal Sudder Amean held inter alia, following Gopee- 
nath Singh. Sheo Sahoy Singh (1), that the suit was not,“as con- 
tended for by | Bharat Lal Bhagat, barred by section 7, Act VIL 
of -1859. He found that the conduct of the plaintiffs in respect 
of the fratid imputed to them was not such as to preclude them 
fiom demanding satisfaction of their claim against the Pandas. by 
the:sale of one or more of the properties pledged to, them. He, 


“accordingly, decr eed the suit of the plaintiffs, declaring them enti- 


tled to sell the mor ‘tgaged premises in, satisfaction of the mortgage 
debt. 


: onthe 7th J uly 1866, ‘purchased the same., Another judgment=-" 


The defendant, Bharat Lal Bhagat, appealed to othe High 


Court. vo . : ¥ $3 ae, th Poe 
(1) Case No, 2809 of 1863, December vA 1864.~ ee‘ 
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my 


“We do not at all mean to intimate our opinitn that-such.exorbi- 1869 


tat and“ uhieasonable demands can be maintained, but we are Batat TAr 
GAT 


fi ' relieved, “in. thé present -case,- feom: any necessity of considering es 
~ OPALSARAN 


this question by Bharat;Lal having, through his vakeel ‘in the Lar Baaaar. 
, Gourse of” tlie argument ‘before us, expressly ‘surrendered all 
further" Jaita. agaist the Pandas in zee his mortgage 


i. A bc a r 


debts ag re i At 


aT 


s We, sheteforé, S the decisión of the e . Court, and 
„dismiss the suit 'as against Bharat Lal. "The plaintiffs will pay < 
the, costs ; ‘of the“ ‘appeal and: ‘the costs of this defendant i in oe —_ 
‘Court below. A 9 Go aae ia p A en, Tg 


- ast 
Fr caw t a Pa t Ka t - me 
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Before Mr. Justice L 5. Jüokioa and Mr. Justice Markby. 
KESABRAM MAHAPATTAR (Praintirr) v. NAN DKISHOR 


# 1869 
MAHAPATTAR (Durenpant), | April 5. 
Hindu Family—Separated Brother—Re-union—Inheritance. 


Of three brothers forming together À joint Hindu family, one’ separated himself 
therefrom and died, leaving a son, the plaintiff, The other two with their families 
remained-joint. One died leaving a son, the defendant. The other died leaving a - 
widow. On the widow’s death this suit was brought to establish the plaintiff's right 
as one of the two next reversionary” heirs. 

Held, that a separated brother, docs not inherit, and that the defendant Was alone, 
outitled to succeed. j + z 

Query, as to ihe effect of re-union on inheritance. 


(+ Toe following genealogical table will explain ae relationship 
between, ‘the. principal parties to the suit: :— 


ois 
Neer 





Chastan Charan @fahapattar. . 7 ‘ > 
ž | i 
ikia Bancheram Ticcaram, Prabhuram -~ Dattarany 
= i 3 R z 
Widow, Kesabram, ‘Widow. j Nandkishor, © Baidonath 
* Brstuprya, deceased. Plamtiff. wel aaant. 
i x a RP eS * er wad Widow, F 
Nangiai, 


This was a suit brought by Kesabram, against Nandkishor, 
for half share of the property of aes i i his Vado, 
Bistuprya, since deceased. ` 

The defendant set up; - -in»his written- statement, that the 
plaintifi’s father, Bancharam, has separated from the other 


* Special Appeal, No, 2796 of 1868, from a decree of the Judge of Midnapore 
dated the 5th August 1868, reversing a, decree of the Subordinate Judge of that 
district, dated the 28th May 1868.7. 


at 


ita 


ten 


gf. 2. HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


3 


1869, brothers; that Ajdédhyaram and, since his death, his widow, 
Krsasram Bistuprya, lived in commensality with the defendant; that the 
eae 
defendant was, therefore, ‘solely entitled to the property of his 
Pierre uncle, Ajodhyaram. 
es The Principal Sudder ine gave a decree in the plaintifs 
favor. bs 
On appeal, the Judge found, as a fact, that Bistuprya, up to 
the time of her death, lived in commensality with the defendant. 
He held, that the plaintiff had failed to prove thatthe family 
lived separately after Bancharam’s death, and even, after the 
separation of one member of a joint family, the presumption was 
that the other members lived jointly, and that there was no reliable 
evidence of séparation. He, accordingly, decreed the appeal, 
and dismissed the suit. 
The plaintiff appealed to the High Court. 


Baboos Bama Charan Mookerjee and Ambika Charan Baner- 
jee, for the appellant, contended, that according to the law as 
laid down in the Dayabhaga, there is no distinction between 
an associated and an unassociated brother, so far as the right of 
succession is concerned, the law, however, giving preference 

~, to- re-united brother: Dayabhaga, chapter XI., section 5, 

verse 10. “ But among ‘whole brothers, if one be re-united 

“ after separation, the estate belongs to him. If an unassociated 

whole brother and xe-united half-brother exist, it devolves on 

both of them.” Ibid, verse 36. “ If there be competition between 

claimants of- equal degree, whether brothers of the whole blood, 

or brothers of the half blood, or sons of such brothers, the re-unit- 

ed parcener § shall take the heritage.” Ibid, verse 39. Here a case 

ý of re-ùnion has.not been made-out: therefor e, plaintiff is equally 
entitled to succeed with the defendant. 


Baboos Srinath Das and Krishna Sakha Mookerjee for the 
ce respondent, >The point has been decided in Jadub Chunder, 
‘Ghose v. Benodbehari Ghose ‘(1). 


J ACKSON, J.—The only question raised in -special appeal is, 
whether the lower Appellate Court was right in excluding the 


(1) 1 Hyde, 214, 
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plaintiff from participation in the share of a deceased brother, 1869 
on ee ground that the plaintiff had been separated from that _ KESABRAM 


It is nl that the Hindu law gives a e only to 
brothers who are re-united, and does not otherwise distinguish 
between the case of brothers united or separated. Upon this dis- 
tinction, the 10th, 36th, 38th, and 39th verses of section 5, chapter 
XI. of the Dayabhaga, aire cited. Itis sufficient to say, that a case 
upon -this very point was decided by Mr. Justice Wells, in the 
original side of this Court (1), which is quoted in the 2nd edition of 
the Vyavastah Darpana, "pages 222 and 223,in which the same view 
was taken of the Hindu law as has been taken by the lower 
Appellate Court: . The learned Judge in that case appears to 
have based his decision in some degree upon the view, that the 
separation of one of four brothers virtually involves the separation 
of the whole; and that, consequently, the three brothers, who 
afterwards continued in union, must be looked upon as having 
been re-united. I do not think it necessary to consider here, 
whether this is the view or principle on which the united brother 
takeŝ`in preference to the Separated, or whether he does so on. a. - 
principle inherent in the theory of jomt families. I am content 
to follow the authority of Mr. Justice Wells, and I think the 
special appeal must be dismissed with costs.. 

MArxsy, J.—I am of the samé opinion. If, in order, to meet 
the passages from the Dayabhaga, which have been quoted in 
support of this special appeal, it were necessary to resort to the 
hypothesis that the separation of one is the separation of all, 
there would be no difficulty in doing it in this case; but the 
very passages quoted appear to me to. be, every one of them, 
based upon this supposition, that a a brother does not . 


4 


inherit. s ‘4 
o 


(1) 1 Hyde, 214. 
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April 7. 
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Before Mr, Justice Kemp and Mr. Justice Glover. 


SHEIKH NABI BAX (Derenpanr) v. DIDAR BAX 
AND OTHERS (PLainrirrs).* 


Warrant of Execution—Act X. of 1859, s. 88. _ 


. Where a warrant of execution was extended for four days, after a 
when the original warrant was not 60 days old, inorder that more mo 
might be pointed out, Held that, until the time so extended had elapse 
sale of immoveable property was without jurisdiction. 


In this case Alibax Shah and others sued Sheikh 
and Mr. J. Anderson, Officiating General Manage 
of Wards, Raj Durbunga, to set aside an auction 
25th May 1865, and proceedings confirming the s 
17th June 1865, and to recover possession by adj 
right of the entire 16 annas of Mauza Takowl 
dakhli, appertaining to mokurrari mehal. The suit - 
at rupees 3,000. 

The plaintiffs averred that Mr. Anderson cau: 
Takowli, a mokurrari and shikmi estate, to be £ 
20th May 1865, in satisfaction of a decree for arre: 
and that Sheikh Nabi Bax, agent of defendant Mr. 
fraudulently purchased the aforesaid mehal, which is. 


_ able value, only for a small consideration of rupees 


that the sale in question was illegal and beyond the 
the Deputy Collector, who ordered it. 

After going into the merits, the Principal Dudi 
dismissed the suit. He was of opinion, however, t 
was cognizable by the Civil Court. 

' The Judge, on appeal, held that the suit was not 


a the Civil Court. 


The plaintiff then appealed to the High Court, wh 
the case under the following remarks:— 


* Special Appeal, No, 2683 of 1868, from a decree of the Additi 
Tirhoot, dated the 24th August 1868, reversing a decree of the Pr: 
Ameen of that district, dated the 15th September 1866. 


NE Sg 
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This wás a suit to set aside a sale conducted under the provisions 
of Act X. of 1859. The first Court held, that the suit was 
cognizable by the Civil Court; but dismissed it on the merits. 
The Judge held, that as no fraud was alleged, the suit would not 
lie in the Civil Court, citing, in support of that finding, Nilmoney 
Bonick v. Puddo Lochun Chucherbutty (1). In special appeal, it 
is contended, that as the illegality of the sale and want of jurisdic- 
tion on the part of the Collector to hold the sale were distinctly 
alleged, the Judge ought to have tried the suit. The illegalities 
complained of, are - 

Ist. That atthe time of the sale, a aiid of execution, 
which had been previously issued against the moveable property 
of the judgment-debtor, still remained in force; and that, conse- 
quently, the sale was illegal under seetion 105, Act X. of 1859. 

2nd. «That the deposit on the purchase-money was not paid 
in, until after fourteen days had elapsed, instead of eight days, as 
required by the law. 

3rd. That the sale was conducted ‘with reference to the pro- 
visions of Act XI. of 1859, and not of Act VIII. of 1835. 

The third objection is untenable, for the sale, it appears, was 
conducted under the provisions of Act VIII. of 1835. Moreover, 
the special appellant, in his petition to the Revenue Commis- 
sioner, objected to'the sale, because it was not conducted under 
the provisions of Act XI. of 1859. The two first objections 
raise questions of illegality and want of jurisdiction, which, if 
éstablished, would render the sale null and void, and the J udge 
ought to have tried the appeal. The orders passed by the 
Collector and his proceedings in the matter of the sale, if the 
allegations of the special appellant be established, are clearly 
illegal, and the sale was not made according to.law. A-suit to 
declare such a sale null and void will lie in the Civil Court. 
See the decision of Jokee Lal v. Nursing Narain Singh (2), 
which has been followed by this Bench in other cases. » 

Our attention has been called to a decision, Bhoojunga Tha- 
hoor v. Luchmee Narain Sahee (3), which at first sight would 


3 
(1) Case No, 1678 of 1865 ; 5th February 1866. (2) 4 W. R., Act X. Rul, 5. 
© 9 W, R. 80. 


Suera et ing our learned colleague, Mr. Justice Loch, w. 


v. 
DIDAR Bax 
SHAIL 


Judges who decided both cases, we are infor) 
in the latter case, it was not the opinion of th 
suit to set aside an illegal sale, held under the p 
X. of 1859, would not lie in the Civil Court, b 
gularity complained of, in that particular case 
to a defect of jurisdiction so as to render the sa 
In this case, the allegations, if proved, clearly ar 
ties. The case is remanded for trial with ref 
remarks, 

The Judge, when the case came before him on: 
the decision of the Principal Sudder Ameen, and 
restoring the plaintiff to possession of the tenur 

The defendant appealed tothe High Court. ' 
brought a cross-appeal, on the grounds, which 
in the judgment. 


Mr. A. T. Peterson, Mr. Piffard, and I 
Narayan Bose for appellant. 


Mr. G. C. Paul, Mr. R. E. Twidale, and Mr 
respondents. 


Kemp, J.— This was asuit to set aside a sale 
the provisions of Act X. of 1859, on the scc 
The Court of first instance held, that the suit w 
the Civil Court, but on the merits dismissed it. 
Judge held, that as no fraud was alleged, 
not he: Nilmoney Bonich v. Puddolochun Chuch: 
special appeal this Court, present Keme and E. 
on the 27th May 1868, remanded the case fc 


‘ing that the objections to the sale raised questi 


which, if established, would render the sale nul. 
Court further observed that a suit to declare 
void, on the ground of illegality, would lie in t 
See the case of Johkee Lal v. Nursing Narain Si 

(1) 4 W. R. Act X. Rul 5. (2) Case No. 1678 of 
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he Judge, on remand, held, and we think rightly, that his 
uiry was restricted by the order of remand to the question, 
‘ther either or both of the illegalities alleged had been es- 
ished. The first allegation was, that at the time of the 
, a warrant of execution against the judgment-debtor’s move- 
s property was still in force. ‘The Judge was of opinion, 
; the warrant ceased to be in force on the 28th January, 
that the proceedings of the Collector in atttaching and 
ing the immoveable property of the judgment-debtor were 
without jurisdiction. The second allegation was, that 
purchase-money was not paid in by the eighth day 
x the sale, as prescribed in section 9, Regulation VIIL 
1819, in conformity with which sales under Act VIII. 
1835 are required to be conducted. On this, the Judge 
erves; “that it is admitted that the purchase-money was 
paid until. the- fourteenth day after the sale; but it was 
ed that by reason of the press of work in the Collectorate at 
t time, on account of its being a quarter rent-paying season, 
special appellants could not get the money taken at the trea- 
y earlier.” This excuse the Judge found to be of “no value,” 
smuch as the auction-purchasers do not say that they brought 
purchase-money to the Deputy Collector, who held the sale 
hin eight days, and that he declined to receive it. “ As then,” 
cludes the Judge, “ the purchase-money was not paid in by the 
hth day, according to section 9, Regulation VIII. of 1819, 
tenure sold ought to have been re-advertized for sale and re- 
J, and the sale held, by reason of the failure to pay in the 
-chase-money by the eighth day, became null and void.” 
Che plaintiffs’ suit was decreed, the sale set aside, and the 
intiffs declared to be entitled to obtain possession of the tenurc 
1, with costs against the defendants. In special appeal, it is 
itended— i 
st. That the Judge, was in error in’ thinking thai 
. remand order precluded any enquiry as to the question 
ether the illegalities alleged, if established, amounted t 
sh illegalities as would render the sale null and void. 


2nd. That the mere non-payment of the purchase-money 


1869 


within eight days, does not amount to such an 


ER Nası make the sale null and void. 


wn °* 
Dinar Bax 
Suan. 


3rd. That the plaintiff might have a cau 
could shew that the non-payment of the purch 
eight days, produced a material injury to bis ii 

A cross-appeal is preferred by the plaintiffs, s 
against the finding of the J udge, on the quest 
against the moveable property of the judgmen 
in force when the proceedings against the imr 
wêre taken. On the first point taken in specia 
opinion that the order of remand is clear and di: 
that the allegations of illegalities, if establishe 
illeealities as would render the sale null and v 
the more clear from our judgment in review \ 
re-argued by the learned counsel, Mr. Piffar 
appellant, then applicant for review, for we - 
there couldbeno question, thatif theillegalities« 


„established, the sale was illegal. Mr. Piffard, h 


though the Court was right so far, the Court 1 
to direct a Civil Court to enquire into such 
been formally decided by. the Collector and - 
sioner, but he was unable to shew that the Re 
decided the points raised before us in special a 
ed counsel for the special appellant, Mr. Pete: 
ed to re-argue a point which has’ already 
our former decision remanding the case, and 
hered after hearing the case re-argued in revie 
I think it more convenient to take the cros 
Mr. Peterson, in the course of his argument, a 
can be set aside on two grounds: Ist; fraud; : 
diction. Now it is clear that, if the allegat: 
respondent, that there was a warrant against | 
perty in force, when the Collector attached and 
of the tenure be established, the act of the Cc 
the sale was wholly without jurisdiction. 1 
down in Jokee Lal v, Nursing Narain Singh 


judgment. 
(1) 4 W. R, Act X. Rul, 5, 
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ction 88, Act X. of 1859, every warrant of execution 
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ae in force for such period as the Collector may direct, an A 


iore than sixty days calculated from the date upon 
rarrant is signed bythe Collector. Now, in the present 
lear that, on the 3rd February, after the return of the 
ə effect that no moveables were forthcoming, the decree- 
special appellant, was allowed by order of the Collector 
ime within which to point out further moveable property 
»hisjudgment-debtors, thespecialrespondents. This was 
nent of the time under section 88 of the Act, and the 
rrant, which, on the 3rd of February, was not 60 days’ 
ed in full force. No fresh warrant, as supposed by the 
snecessary. The order of the Collector on the 2nd of 
‘before the period granted by him to the decree-holder 
ut further moveable property of the judgment-debtor 
1) directing the sale of the immoveable property, and 
hich followed in pursuance of that order, were wholly 
risdiction, and must be set aside. It appears to me 
y to go further into the case, as a clear illegality on 
of want of jurisdiction has been established on the 
ıl of the plaintiffs, special respondents. I may, however, 
at the second ground of illegality alleged by the plain- 
eld to be one which, if established, would render the 
and void under our order of remand and judgment 
dismiss the special appeal of the defendant with 
affirm the decision of the Judge setting aside the 
storing the plaintiffs to possession. The cross-appeal 
ntiff, special respondent, is decreed with costs. 


R, J.—I concur in dismissing this special appeal on the 
taken in cross-appeal by the special respondents. 


s Oe 
DIDAR 
SIAN 
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April 8. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


GAUR HART DOSS (PLAINTIFF) v. MADAN MOHAN BISWAS 
(Derenpant.)* 


Limitation—Act XIV. of 1859, s. 1, el. 10. 
In asuit far recovery of a certain sum of money, the present defendant. inter- 


vened by a petition, agrecing to pay the whole amount due on the bond, if the first 
instalment be not paid by the debtor on the 16th December 1863. In this suit brought 


on the 11th April 1867, for recovery of the whole amount, Held, that, under 


clause 10, section 1, Act XTV. of 1859, the claim was barred. 


Baboos Ashutosh Chatterjee and Jadab Chandra Seal for 
appellant. 


Baboos Bhagabati Charan Ghose and Srinath Doss for 
respondent. 


Tire facts sufficiently appear in the judgment of the Court— 


Bar ey, J.—According to the statement made by the pleader 
for the special appellant, the nature of the action in this case is of 
this kind: One Ram Chandra Bhowmik executed two bonds 
for a certain sum of money in favor of the plaintiff. The plaint- 
iff sued, in the Court of Small Causes, to recover the money 
due upon those bonds. On the 2nd July 1863, corresponding 
with the 19th Assar 1270, the Court of Small Causes gave the 
plaintiff a decree for the money due on those bonds under these 
circumstances : 

The defendant, Ram Chandra, confessed judgment, and the pre- 
sent defendant, Madan Mohan Biswas, intervened by a petition, 


, of date the 19th Assar 1270 (2nd July 1863), by which he cove- 


nanted, that if, on the 31st Agran 1270 (16th December 1863,) a 
first instalment due upon the decree for the bonds was not paid, 


‘then he, Madai Mohan, would, in his own person and in his 
‚property, be responsible for the whole amount, principal and 


interest, due upon the bonds. 


* Special Appeal, No. 3008 of 1868, from a decree of the Subordinate Judge of 
Zilla Dacca, dated the 22nd July 1868, affirming a decree of the OAAR Sud- 
der Ameen of that district, dated the 16th December 1867, 


ih 


1869, 
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On the lith April 1867, corresponding with the 30th Chait 


1273, the present suit was instituted, and the plaintiff sought to Gaur Han 


recover from Madan Mohan; by virtue of his agreement of the 
19th Assar 1270, the total amount of the bonds in question. 

The lower Appellate Court has found that this is a suit of the 
nature described in clause 9, section 1, Act XIV. of 1859, and 
then, inasmuch as the plaintiff did not sue within three years 
of the time when his cause of action accrued, that his suit was 
barred by the application of the Statute of Limitation. The 
Jower Appellate Cons, accordingly, has dismissed the plaintiffs 
suit. 

In special appeal, it is contended before us, that the limitation 
applicable in this case is six years, under the provisions of clause 
16, section 1, Act XIV. of 1859, because there is no other express 
provision in the Limitation Act for such a suit as this.. It would 


probably have been more accurate, if the lower Appellate Court, 


upon its own understanding of the case, have found that it was 
clause 10, and not clause 9, of section 1, which applied ; because, 
although the documents in this instance were not registered, still 
it was a contract upon a‘document, and, therefore, it was not 
the provisions of clause 9, but of clause 10, that would apply 
to this case, if they do apply at all; but this is immaterial, 
because the period of limitation is the same by reason that the 
documents were not registered. The provisions of dias 10, 
which apply to this case, are these :— 

“ To suits brought to recover nfoney lent on interest, or for the 
“‘ breach of any contract, the period of three years from the time 
“when the debt became due, or when the breach of contract in 
“ respect of which the suit is brought first took place.” What, 
then, is the nature of this suit? It is clearly a suit to recover 
money upon a written contract by reason of the breach of that 
contract. In this case, it is stated to us by the pleader for the special 


appellant, that the defendant covenanted, that: if; on the 31st 


Agran 1270 (16th December 1863), a certam sum of money was 
not paid, then he would become responsible for a much larger 


sum of money, that is, the money now in suit. ‘Then when did 


the breach of contract take place. It is admitted that this was 
on the 31st Agran 1270. And when did the plaintiff sue? It 
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was not until the 30th Chait 1273 (12th April 1867), or in the 


ae ae words of the Act, until after the expiration of the period of three 
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years from the time when the breach of contract in respect of 
which the action was brought first took place. 

“We think, then, that the suit was clearly a suit coming within 
the provisions of clause 10, section 1, Act XIV. of 1859; that it 
was, therefore; incumbent on the plaintiff to sue within three 
years of the date of his cause of action; and that as he did not 
do so, the lower Appellate Court was right in law in dismissing 
his suit, and we-dismiss this special appeal with costs. 


Before Mr. Jùstice Norman and Mr. Justice E. Jackson. 


MUSSAMUT RANI RAMA AND ANOTHER (DEFENDANTS) v. ‘SHEIKH JAN 


MOHAMMED (Puarntirr.)* 
l Laches—-Fraud. S i 


When a man builds a house on land supposing it to be his own, or believing that 
he has a good title, and the real owner perceiving his mistake refrains from setting 
him right and leaves him to persevere in his error, a Court of Equity will not 
allow the real owner to assert his legal right against the other, withouf at least 
making him full compensation. 


~ Mr. A. T, T. Peterson and Mr. C. Gregory for appellant. 


Mr. G. C. Paul, Baboo Annada Prasad Bunerjee, and Munshi 
Mohammed Yousaff for the regpondent. 


a 


Tan facts of the case appear diny in the judgment of the 
Court which was delivered by 


+ 


=- 


= Norman, J.—The plaintiff sues to recover 111 bigas of 
land describing it as part of his jote-jumma of 175 bigas, alleg- 


ing that.he was dispossessed, on the 5th of Sraban 1264, Mulki, 


ie. the 18th of July 1857. 


Besides dealing with some unimportant issues, which it is not 
now necessary to consider, the first Court finds that the lands i in 


© * Special Appeal, No. 2439 of 1868, from a decree of the Subordinate Judge of 


_Purnea, dated the 9th June 1868, reversing a decree of the Sudder uct of that 
` district, dated the 31st Ji aunty 1868, 
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question do not belong to the jote-jumma of the plaintiff; that 
the plaintiff's witnesses do not show when the plaintiff was dis- 
possessed ; and that the land not being part of the plaintiff’s jote- 
jumma, was surrendered by him to the zemindar, in Baisakh 1263 
Mulki, which would be April 1856, and dismisses the plaintiff's 
suit. The Sudder Ameen seems not to understand the conduct 
of the parties, but he very properly decides the case, according to 
the evidence before him. The Principal Sudder Ameen reverses 
this judgment, and declares that the plaintiffs entitled to recover. 
It appears to us that his decision is very unsatisfactory. 

The principal defendant, Srinandan, has been in possession for 
more than 11 years before the commencement of the suit, under 
a purchase from the patnidar, Imdad Ali. If the istafa, or 
relinquishment, to Imdad Ali is not genuine, it is very difficult 
to suppose that Imdad Ali was not in quiet possession and in 
the apparent full’ enjoyment of the right of ownership, from a 
period anterior to the date when he sold to Srinandan. It is 
not the least likely that Srinandan would have bought, and on 
his purchase got possession of, property, of which the plaintiff, 
down to the date of his purchase, was in possession, unless (which 
is not suggested) the plaintiff was colluding with Imdad Ali to 
cheat Srinandan. Therefore it will be an issue to be disposed 
of, whether the plaintiff’s suit is not barred by limitation, if the 
istafa is not genuine. If that issue of limitation had been 
raised in the lower Courts, we should not’ have had the smallest 
hesitation in dismissing the suit on that ground. 

It has been very properly pointed out by Mr. Peterson, that 
the plaintiffs title on which he came into Court, is that the 
land in question is part of his jote-jumma. His own witnesses 
say that it is not so. The first Court considers that the decrees 
do not prove it to be so. The Principal Sudder Ameen says, 
he agrees with something which he supposes to be the opinion of 
the lower Court, vzz. that the land was attached to the plain- 
tiff’s jumma, and seems to rely on the decisions as proving it. If 
the plaintiff held 111 bigas, at a rent of 12 annas under a mokur- 
rari patta, it certainly is difficult to suppose that he would have 
surrendered such a tenure to the zemindar for nothing. But the 
broad fact is, that he has actually, according to his own show- 
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ing, for nearly 12 years, acquiesced in a dispossession by the 
zemindar. It seems almost impossible to suppose that he would 
have done so, if he had really the right, which he now alleges 
himself to have possessed. 

Again the plaintiffs witnesses say that he and his co-sharers 
held the 111 bigas. Noone has deposed that tke plaintiff was 
in exclusive possession, and we cannot understand on what prin- 
ciple the Principal Sudder Ameen on this evidence gave the 
plaintiff a decree for the entire land. One of the plaintiff's own 
witnesses, and all the witnesses for the defendants, depose that 
the land was surrendered by the plaintiff. Hf the plaintiff had 
only an eight-pie share, as alleged by an intervenor, or had merely 
some indefinite right of pasturage, the surrender may have been 
real, and, in the absence of full knowledge on points of this kind, 
it is most dangerous to discredit the testimony of a number of 
witnesses, on an assumption of its improbability. We find it 
most difficult to believe that the plaintiff has any title whatever 
to the land in dispute, or, if he ever had any title, that his suit is 
not barred by limitation. 

But, if the plaintiff has a legal title to the land, and has stood 
by without asserting his rights, allowing Imdad Ali to sell to the 
defendant, standing by, while Srinandan has built on and planted 
the land in the belief which the plaintiff has encouraged, or at 
least permitted him to entertain that he had a good title, it will 
become a question whether the utmost that the plaintiff is enti- 
tled to is not to get a reasonable rent from him. See the judg- 
ment of Mr. Justice Trevor in Hurro Chundra Mookerjee v. 
Hullodhur Mooherjee (1). The decision in that case appears to 
be in accordance with sound principles of equity. There isa 
ease cited in Story’s Equity Jurisprudence (2); The Somersetshire 


Canal Company v. Harcourt (3) decided on a similar ground; 


see also The Rochdale Canal Company v. King (4). The rule 
of equity is thus stated by Lord Eldon in Dann v. Spurrier (5). 
The Court will not permit a man knowingly, though passively, to 


C1) W. R., 1864, 166, (4) 20 L. J. Chancery, 675 ; S. ©. 16 
“(2) Vol. IL, 8th Edition, § 1549, p 758. Beav., 680. 


(8) 2 DeGex Jones, 596; S.C. 24 (5) 7 Ves, 281. : 
Beay., 571, i l ' 


Ne enm 


Ne B = ’ 


VOL. UL]. APPELLATE JURISDICTION—CIVIL. 


encourage another to lay out money. under an erroneous opinion 


‘of title; and the cireumstance of looking on is, in many cases, as 


strong as using terms of encouragement.. When a man builds a 
house on land supposing it to be*his own or believing he has a 
good title, and the real owner perceiving his mistake abstains from 
setting him right, and leaves him to persevere in his error, a 
Court of Equity will not allow.the real owner to assert his legal 
right against the other, without atleast making him full compen- 
sation for the monies he has expended. Other cases on this sub- 
ject are referred to in Kerr on Injunctions, 41, 226 

The decision of the lower Appellate Court is reversed with 
costs, and the case remanded for trial. The defendants’ costs of 
the former trial in the lower Appellate Court will abide the 
result, and defendants must get them, if they ultimately succeed, 
and the suit is dismissed. Ifthe suit is decreed in part, each 
party will bear his or their own costs of the former trial in the 
lower Appellate Court. 


f £ 
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* _ Before Mr. Justice Norman and Mr. Justice E. Jackson. 


PRATABNARAYAN DAS AyD oruers (Derenpants) v. THE COURT 
OF WARDS, ON BEHALF or BABOO SRIGURENARAYAN SING AND OTHERS, 
Minors (Praintirr.)* 


Mithila Law—Alienation by Father. 


Under the Mithila law the father of a Hindu family cannot give a mokurrari 
lease of land, at a nominal rent, as a reward for faithful service, when his children, 
being infants, do not consent to such a grant, 


THE plaintiff (the Court of Wards) in this case sued to recover 
possession of a share in certain ancestral lands, and to set aside 
a mokurrari. potta of the lands, at a nominal rent, granted by 
the father of two minors to the family Dewan, as a reward for 
good service, without the consent of the minors. The defendant 
contended that a ‘mokurrari lease was not an alienation under 
Hindu law. The first Court, relying on the case of Shoshibhusen 

* Special Appeal, No, 2560 of 1868, from a decree of the Additional Judge of Zille 


Bhaugulpore, dated the 17th of July 1868, reversing a decree .of the Principal 
Sudder Ameen of that district, dated the llth of April 1867.. 


~ J e 


1869 


21 


Mussamoutt 


RANI RAMA 


v. 
SHEIK JAN 
MoHAxuIMED. 


1869 


April 12. 


22 HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R. 


1869 Dutt v. Chunder Goomar Rai (1), and also on the fact that a 
Pratasxara- Hindu father can granta jungleburi potta, decided in favor of 
E onii defendant. The lower Appellate Court held that the arguments 
or Wanns. of the first Court were not in point; that the precedents cited 
by counsel, Raja Ram Tewari v. Luchmun Pershad (2), Ojudya 
Persad Sing v. Ramsurn (3), Baboo Ram Dowar Sing v. Musst. 
Mahoop (4), Muddhu Dyal Sing v. Gobin Sing (5), and Badboo 
Moheshi Lal v. G. Christian (6), threw no light upon the 
question immediately at issue; and that the Vivada Chintamani, 
page 309; and Mitakshara, Chapter I., section 1, verses 21, 27; 
and 28, and section 5, verse 9, forbade all alienations by 
the father not beneficial to the family; and that a grant of a 
mokurrari lease, on a pepper-corn rent, was not a valid alienation. 

It gave plaintiff a decree. 


Baboos Chandra Madhab Ghose and Ramesh Chand a Mitter 
for appellants. 


The Advocate- General for respondents. 


On special appeal, the following was the judgment of thè 
Court, delivered by 


: Norman, J.—This is an appeal from the decision of the - 
Additional Judge of Bhaugulpore. t 
The question is whether, wader the Mithila law, a mokurrari ` 
: lease of 100 bigas of land, a very small portion of the ancestral 
estate, granted, at a nominal rent of one pice per biga, by way of 
a reward for long service to the Dewan of the family, by the 
father of the infant plaintiffs, who were in existence at the time 
"of the lease, but did not concur in it, is valid. 
In the lower Appellate Court it was contended that such a 
lease was-not an alienation. But the Advocate-General admitted. 
that he could not sustain that contention. 


(1) 6 W. R, 41. (5) Case No .1198 of 1867; April 


(2) Case No, 228 of 1867 ; Juno 7th, 1867, 29th, 1868. 


(3) 6 W. Ra 77. (6) 6 W. R., 251. 
(4) S. D. A., 1851, 482. 
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‘ Secondly, it was contended that the grant being made as a 
partition to a-person who had served faithfully, and whose ances- 
tors had served as dewans for several generations, the gift was 
not an act of waste; and that, under the Mithila law, the father 
is in the position of manager, and is only restrained from such 
acts as amount to a waste of the estate ; that the right of. infants 
is only to interdict him from the dissipation of the estate. 

The texts of the Mitakshara are, however, too strong to be got 
over: “ Neither the father nor grandfather is master of the 
whole immoveable estate. Immoveable property may not be 
consumed even by the father’s indulgence ;—which passages 
forbid a gift of inmoveable property through favor.”—-Chapter I., 
Section 1, verse 21. The decision of the lower Court is correct, 
and the appeal must be dismissed with costs. 





Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 
KALI PRASAD SING (Prante) v. JAINARAYAN ROY anv 
OTHERS (Derenpants.)* 
Suit Jor Possession—Application by Parties to ‘be made Defendants—Act VIII. 
of 1859, section 73.—-Lorm of Decree. 


In a suit to recover possession of a certain mauza, claimed by the plaintiff as a 
portion of his darpatni talook, which was brought against several defendants, four 
other persons applied to be made defendants, on the ground that they were co- 


1 


_ sharers with the defendants on the record in the property in-dispute, The applica- 


tion was granted ; the added defendants were found to be possessed of the share 
which they claimed ; and on the proofs which’ they adduced, the plaintiff’s claim was 
dismissed. The plaintiff’s claim, ‘as against the original defendants, who made no 
opposition, was decreed, 

In special appeal, on the aren’ that they should not have been made defendants; 
and that the plaintiff was not bound to prove his case against anybody else, but 
the persons against whom he had brought the suit, Held, that section 73, Act 
VIII. of 1859, leaves to the Courts of original jurisdiction a discretion in such 
cases ; that the section is not limited entirely to’ cases where the suit, as framed, 
cannot proceed ; that the words “persons who may be likely to be affected by 
the result,” do not mean persons on whom the result would be legally binding. 

Jaigobind Dass v. Gouree Persaud Shaha (1); Sarodapersaud Mitter v. Koylas 
Chunder Banerjee (2) ; and Ahmed Hossein v, Musst: Khedeja (3) distinguished. See 
Pudmalochum Sen v. Lallehand Guptu (4). 


~ * Special.Appeal, No. 2100 of 1868, from a decree of: the Additional Judge of 
Hooghly, dated the-5th of June 1868, affirming the decree of the sccond Principal 
Sudder Ameen of that district, dated the 31st December 1867.’ 


(1) 7 W. R., 202. (3) Vide, p. 28 post. 
- (2) 7, W. R., 315. (4), 1 B, L. R, 5. N., 26, 


1869 


PRATABNARA~ 


YAN DAS 


Ve 
Tne COURT 
OF WARDS, 


1869 


April 34. 


bo duly, 


4 


JÅ HIGH COURT OF JUDICATURE, CALCUTTA [B.L. RB. 

1869 Held also that, upon the one issue common to all the defendants, viz., whether the 

Wit PAAD property claimed wasin the plaintiffs talook, or in that of the defendants, the Court 

Sine could only come to one consistent finding ; and that, on the finding of the facts in 

Vs the Court below, one decree, in favor of the plaintiff, should be drawn up as against 
JATEATAYAN all the defendants. 


Baboos Anukul Chandra Mookerjee and Bama ‘Charan 
Banerjce for appellant. 


Baboos Annada Prasad Banerjee, Ramesh Chandra Mitter, 
and Baikant Nath Pal for respondents. 


Tux facts of the case are fully stated in the judgment of 


Marxsy, J.—In this case the plaintiff sued to recover pos- 
session of Mauza Niz Kurnopore, which he claimed as part of 
his darpatni talook Kurnopore. It seems that in 1271 (1863) 
he sued some persons, as ryots in that mauza, in the Collector’s 
Court, for rent, when the defendant, Shibnarayan Roy, one of the 
patnidars, under whom the plaintiff held, intervened and alleged 
that the lands, in respect of which the ryots were sued, were si- 
tuate in Mauzas Batsole and Belgurria, and not in Niz Kur- 
nopore, and were not included in the: plaintiffs darpatni. The 
objection was allowed, and the plaintiff’s claim for rent dismissed 
by the Revenue Court. The plaintiff then brought this suit 
against Shibnarayan Roy, Umesh Chandra Roy, and Iswar. 
Chandra Roy, describing them as putni talookdars, and also against 
Nandi Lal Sing, Thakar Lal ‘Sing, Radhanath Sing, Sheonath 
Dey, Dinaram Pal, Khetu Dey, Bali Dey, Badan Dey, 
Gobardhan Panja, Juggeswar Mala, tenants. Shibnarayan and 
the other persons, described as patni talookdars, put in a joint 
written statement on the Ist December 1865,in which they 
objected that the mauza in dispute was in the joint possession 
of themselves, together with one Ganesjanoni Debi, who ought 
to have been made a party. 

On the 5th January 1866, four persons of the name of Jai- 
narayan Roy, Ramdhan Roy, Prasanna Kumar Roy, Bani 
Madhab Roy, and Sudamayi Debi, applied to be admitted 
as parties defendants, in the suit,on the ground that they were 
separate owners of an undivided six anna share in the patni, and 
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that they had a right to appear. and defend their interests. 1869 
They were, accordingly, ordered to be made defendants in the FAm, Prasan 
suit. No notice was taken of the defendants’ statement as. to E 
Ganesjanoni Debi. : ; Hor: 
Shibnarayan and the other original defendants did not, in real- 
ity, defend the suit at all, and the first Court, with apparent in- 
consistency, having refused to receive any of the documents ten- 
dered by the added defendants in support of their title, the suit 
was decided, generally, in favor of the plaintiff. 
The added defendants then appealed, and the Judge remanded 
the case to the Principal Sudder Ameen for re-trial. 
The Principal Sudder Ameen, upon the re-trial, found that 
the added defendants were entitled to the six anna share in the 
patni which they claimed, and that the plaintiff had failed to 
prove that the disputed land was comprised within his darpatni. 
He, therefore, made a declaration, which I take to mean that the 
added defendants are entitled as patnidars to a six anna share of 
the disputed land; and that, as between the plaintiff and those 
defendants, this land is to be considered as not included within 
the plaintiffs darpatni; whereas as between the plaintiff and the 
original defendants, it is to be considered as included within it. 
The plaintiff appealed against this decision, urging that Jai- 
narayan and the other persons, added as defendants, ought not to 
have been made parties to this suit; that they had not proved their 
title to, or possession of, the share which they claimed in the patni; 
and that, on the evidence, the Principal Sudder Ameen ought 
to have found that the disputed land was not within the Mauzas 
Balsote and Beleurria, but within the Mauza Niz Kurnopore. 
The Zilla Judge overruled the objection as to the addition 
of parties; he also found that these defendants were entitled 
. to’ the share in the patni which they claimed; and that their 
contention, as to the situation of the land, was the right one.. 
\it accordingly, affirmed the decree of the Principal’ Sudder 
meen, and dismissed thg appeal with costs. 
The plaintiff has now appealed to this Court, and the only 
substantial objection which he has made is that Jainarayan and 
the others ought not to have been made defendants. The 


plaintiff contends that, as against the original defendants, he has 
: ‘ 4—e 
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1869 proved his case, and got a decree ; that he was not bound to prove 
Karr, Prasad his case against anybody else; and that he never did, and does 
Jamtayay Ot ROW, desire to have a decree against any other party. He 
ox. has relied very much upon the case of Jai Gobind Das, v. Gour- 
persaud Shaha (1). There the plaintiff sued for a declaration of 
his right to’certain lands, and to recover possession of certain 
other lands, as comprised within his talook. Thereupon, Jai 
Gobind Das applied to be made a party to the suit, alleging 
that part of the lands which the plaintiff claimed were neither 
in the plaintiff’s talook, nor the defendant’s talook, butin his (Jai 
Gobind’s) talook. It was then ordered that Jai Gobind should 
be made a party to the suit. The Chief Justice, according to 
the report, says that this was wrong; for, though Jay Gobind 
Das claimed a portion of the subject-matter of the suit, he was 
not likely to be affected by the result of the suit, “ because 
claiming adversely to the title, both of the plaintiff and the 
defendant, and not being a party to the suit, he would not have 
been bound by the decision.” Looking strictly at these words, 
it would seem, if the question, as to Jai Gobind’s bemg bound 
by the decision was made to depend, not on whether he claimed 
adversely to the plaintiff or defendant, but solely on whether he 
was a party to the decision. The reasoning, according to the report, 
would be this, that, as Jai Gobind was not a party to the suit, 
he would not have been bound by thè decision; that as he would 
not have been bound by the decision, he was‘not likely to be 
affected by the result; and unless he was likely to be affected by 

the result, he ought not to be made a party to the suit. 

This reasoning wholly excludesaline of argument which has been 
adopted in the present.case, and which appears to me to have some 
foundation. It has been alleged, and the fact cannot be denied, that 
many persons, though not bound in law by the result of a suit, be- 

ss cause ‘they are not parties to it, are still deeply interested in its re- 
sult, and that this which occurs everywhere, occurs more fre- 
quently in this country than anywhereglse, because the decrees 
of a Court of Justice can be here easily carried beyond their 
real scope, and because suits are, as a matter of fact, constantly 
brought against sham defendants, order to obtain decrees 

(1) 7 W. Ru 202. 
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which may be -made use of against parties who have the real 1869 
right; and it is urged, that knowing this to be the case, the Lie- 54m Prasan 
gislature may have intended by the words “ likely to be affected’ aoe oe 
by the result,” to include, not only’ such persons as would be Ror. 
actually bound, but also such persons as might be in this sense 
affected by the result.” On. the other hand, if the words 
“likely to be affected by the result” mean only such per- 
gons as would be bound by the result, the section would have 
no operation at all; because in that sense, no one, not already 
upon the record, could be affected, and no one, thereiete; could 
be brought upon the record for that reason. — 
_ I think there is much force in, this ar gument; and seeing that 
the report of the decision in question is in other respects mani- 
festly incorrect, and the passage, as it stands, is not very clear, 
I think it cannot exactly represent what the Chief Justice said. 
I think he probably meant that where a party claimed adversely 
to both plaintiff and defendant, and was not a party to the suit, 
he could not in law be bound by the decision, and would not, 
as a matter of fact, be ‘likely to be affected by the result. By 
“ claiming adversely ” may be, and probably is, intended a claim, 
not to a community of interest such as that of joint owners, or 
a superior interest, such as that of landlord, or an inferior in- 
terest, such as that of tenant, or a substituted interest, such as 
that of the next heir-taking after a Hindu widow, or many 
- others of a similar character, but a claim to exclude the actual 
parties to the suit altogether from any share or interest what- 
soever in the subject-matter of the suit; in which case it would 
certainly be very unlikely that the party so claiming would be 
affected by the result. 
- The matter came before another Division Bench of this Court 
shortly afterwards. In that case, Sarodapersaud Mitter v. Koylas 
Chunder Banerjee (1),a mortgagee brought a suit for posses- 
sion of certain. land,.and for foreclosure against the mort- 
gagor, who admitted the mortgage, but objected to the sufficiency 
of notice. One Koylas Chandra Banerjee, however, appeared, and 
alleged that the mortgage was a collusive transaction between 


(1) 7 W. R, 315. 
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the plaintiff and defendant, the object of which was to oust him 


aa nas from a mourasi tenure held under the defendant. Koylas Chan- 


P. 
JAINARAYAN 
Roy. 


dra Banerjee was, thereupon, made a defendant. The first Court, 
holding that notice had been properly served, and that the 
mortgage was not collusive, gave‘the plaintiff a decree. The 
second Court, -on appeal, held that the mortgage was collusive; 
and dismissed the suit. The plaintiff then appealed on the 
ground that Koylas Chandra ought not to have been made a 
defendant. The Court (Kemp and Glover, J. J.) overruled the 
objection, and held that Koylas Chandra had a right to come in 
and assert as he did, that the whole proceeding was a fraudulent 
one, intended to deprive him of his interest as mokurraridar; 
that the Courts below had power to raise that question as an 
issue in the suit; and that the allegation having been found to 
be true, the suit was rightly dismissed. ‘The previous case was 
referred to and considered distinguishable, but it is not quite 


_clear from the report upon what ground it was distinguished; 


but, as a matter of fact, there is this distinction between the two 
cases; that whereas, as already pointed out, in the first, the added 
defendant was claiming altogether adversely to the plaintiff and 
the original defendant; in the second, the added defendant claim- 
ed an interest,-subordinate to that of the original defendant, 
as his mokurrari tenant. There is also the distinction, though 
the Court does not advert to it for that purpose, that the very 
object of the suit in the second case was found to be a fraud 
upon the added defendant. e 

In the case of Ahmed Hossein v. Mussamut -Khodeja (1), the 
plaintiff sued two widows of his cousin, claiming 12 annas out 


(1) Before Sir Barnes Peacock, Kt, C. Ja 
and Mr. Justice Mutter. 


The 13th November 1868. 


" AHMED HOSSEIN (PLAINTIFF) v. 
MUSSAMUT KHADIJA AND OTHERS 
(DEFENDANTS), E 


Peacock, C. J.—Tse plaintiff in 
this suit claimed to be entitled, as cou- 
sin of the late Moulvi Mohammed 
Ibrahim, to 12 annas out of the whole 
16 annas of the entire estate left by 


the late Moulvi, and he commenced 
this suit against the two widows of the 
late Moulvi, to whom a certificate had 
been granted, under Act XXVII. of 
„1860, to set aside the certificate, and 
to be put into possession of -the said 
12 annas share, with mesne profits, from 
the date of the death of the Moulvi. 
In a schedule to his plaint, he detailed’ 
the property, which he claimed to be. 
long to the estate. 
Nasiran and other persons, who 
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of 16 annas of all the property of the deceased. The widows 


claimed ‘to be entitled to a portion of 
the property specified in the schedule, 
-and who had not been made defendants 
in the suit, intervened and asked to be 
made defendants under section 73 of 
Act VILL of 1859. 

It is clear that, if the plaintiff in the 
suit, which he instituted against the 
‘two widows, had recovered a decree 
for any portion of the property which 


belonged to the intervenors, and of 


which they are in possession, he could 
not have turned the intervenors out of 
possession under.the decree, nor would 
the rights of the intervenors have 
been affected by the decree.’ The in- 
tervenors, therefore, were not persons 
likely to be affected by the result of the 
suit as originally framed, and they had, 
consequently, ‘no right to intervene, 
and to be made parties to the suit. 
The Subordinate Judge, however, 
‘ordered them to be made parties, the 
plaintiff not having objected, and he 
laid down an issue as to what part 
of the property, comprised in the sche- 
dule, belonged to the estate of Moham- 
med Ibrahim, and what part of it 
belonged as of ght to, and was in the 
exclusive possession of the widows 
and of the intervening defendants, 
respectively. In the case of Jaygo- 
bind Doss v. Goureepersaud Shahu and 
others (1), and which was cited by 
Mr. Montriou in his argument, it was 
held that. a person cannot be made a 
aparty to a suit, under section 73, 
Act VIII. of 1859, unless he is likely 
to be affected by the result of it. In 


(1) 7 W. 


that case it was said that it would be 
most inconvenient and contrary to all 
principle, if every person, claiming a 
title’ adverse to those set up, both by 
the plaintiff and the defendant in the 
suit, should be allowed to intervene, 
and be introduced into the suit. 
What the plaintiff really wanted to 
try in this suit was, whether he was en; 
titled to succeed to a 12 annas share of 
the property of the late Moulvi Meham- 


med Ibrahim, and to recover from the. 


widows the possession of that portion 
of the property. ‘The widows did not 
dispute the fact that the property, 


„mentioned in the schedule, formed 


part of the estate of the deceased, or 
that they were im possession of it. 
The widow, Khadija, however, admit- 
ted Nasiran’s title. .That admission 
would have been no ground for allow- 
ing the plaintiff to recover it from 
Nasiran as part of the estate of 
Ibrahim. It is clear, therefore, to my 
mind that the Subordinate Judge 
ought not to have ordered the inter- 
venors to be made parties to the suit, 

Another of the issues, raised by the 
Subordinate Judge, was, whether, ac- 
cording to the Mohammedan law, the 
plaintiff was entitled, by right of in- 
heritance, to 12 annas out of the whole 
estate of Mohammed Ibrahim, ar 
whether the widows of the said Mo- 
hammed Ibrahim, on account of dower 
-due to them, were entitled to retain 
possession of the whole estate. 

The cases which were cited in argu- 
ment (special appeal decided on 6th 
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to the property in their own right and to a lien upon it for dower. 


Karr oe A number of persons presented separate petitions, each attack- 
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of February 1868 before the 1st Bench), 
Syud Atabur Ali v. Alap Fatima and 
others, dated the 6th February 1863, 
which is not printed, and the case of 
Dfussamut Janeekhanum v, Mussamut 
Amatul Fatima Khannun (1) held that 
the widow of a Mohammedan, in posses- 
sion of her husband's estate,under aclaim 
of dower, has a lien upon it as against 
those entitled as heirs, and is entitled 
to possession as against them, till her 
claim to dower is satisfied. The 
same point was held, as regards the 
Sheea sect, by the Privy Council in the 
case of Amironnissa v. Muradoon- 
nissa (2). 

One of the widows, defendants in 
this suit, Mussamut Amatul Fatima, 
entered into a compromise with the 
plaintiff, which has been carried into 
effect by the decree of the Subordinate 
Judge. The other defendant, Mussa- 
mut Khodija, defended the suit; and 
according to the decisions to which I 
have already veferred, I think that she 
was entitled to a lien upon her hus- 
band’s estate for the amount of any 
dower which remained due to her. 

” The predecessor of the Subordinate 
Judge, who decided this suit, laid down 
an issue as to what was the amount 
of the dower of the widows; but the 
Subordinate Judge, Syud Saudut 
Hossein, by whom this case was de- 
cided, subsequently struck out that 
issue upon the ground, as I understand 
that it was not material to determine 


what was the amount due on account- 


of dower; and that the material 


aves 


(1) 8 W. R. 51. 


question was, whether the widows 
were entitled to a lien for dower. It 
was admitted by the parties that some 
amount of dower was due. Assuming, 
then, tbat the plaintiff, as the heir of 
the deceased Moulvi, was entitled to 
a 12 annas share of the whole of-his 
estate, he was not, according to the 
decisions to which I have referred 
entitled to recover possession of that 
estate from the widows, so long as any 
portion of the dower remained unsa- 
tisfied, hor could he be entitled to 
mesne profits. 

I do not concur with the learned 


. counsel, Mr, Montriou, that, as a matter 


of law, a lien cannot be maintained 
for an amount which is not ascer- 
tained. A person may have a lien, as 
well as be entitled toa mortgage for 
a sum, the amount of which is not 
ascertained. If a person were to 


-create a lien for a sum of money 


advanced, the lien would remain good, 
until the amount should be paid; 
and the lien would continue so long 
as any part remained unpaid, although 
the parties might dispute as to the 
precise amount whichr emained due. 
So, a widow is entitled to a lien for 
whatever dower. remains due to her, 
although there may be a dispute as to 
what is the amount actually due, hav- 
ing reference either to the amount 
originally fixed as dower, or to the 
amount satisfied by payments. Some 


amount being admittedly due on ac~, 


count of dower, the plaintiff’s suit in 
this case was misconceived; and in- 


(2) 6M, L App, 211. 
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ing the plaintiffs title į not denying his general right by inherit- | 
ance, but denying that certain portions of the property claimed tt, Prasan 


$ 


stead of bringing a suit to turn the 
widow out of possession, so long as she 
-had a lien upon the estate for her 
dower, he ought to have brought a 
suit for an account of what was due to 
the defendant for dower, and prayed 
that, upon satisfaction of that amount, 
he might be put into possession of his 
share of the inheritance: that is; sub- 
stantially, what was decided by the 
Privy Council in the case to which I 
have referred. - 

That was a suit instituted by Syud 
Abdulla, the ancestor -of the appel- 
lant, in which he claimed as the full 
brother and‘ heir-at-law of Syud 
Mustifa, ‘and sought to recover very 
considerable, real as well as personal, 
estate belonging to his deceased bro- 
ther, Syud Mustifa, -with'mesne pro- 
fits. The respondent, Muradunnissa, 
was in possession, and she claimed a 
lien upon the same, as the widow of 
the deceased, under a deed of dower, 
executed by’ Syud Mustifh, in her 
favor, to the amount of rupees 64,000. 

The Lords of the Judicial Committee, 
in delivering their judgment, say :— 
« Lastly, there remains the question of 
the distribution and administration of 
the.deceased’s estate. No such relief 
is asked by the plaint. The claim made 
by the plaintiff is, as sole heir against 
the defendants, charging them with 
collusion in keeping him out of posses- 
ion. He does not claim in the alter- 
mative that, if the marriage of the 
respondent Muradunnissa and the 
deed 
that he may have his share of the 
estate. It is possible it might have 


id 


of dower are proved, then - 


been competent to the Court below, in 
their discretion, to have entertained 
such a question, it was a matter of 
discretion for the J udges of the Sud- 
der Dewanny Adawlut.. Independ- 
ently ` of this, Muradunnissa was 
in possession by the consent of the 
local authorities, a possession very 
analogous to that of a testatrix here. 
That fact, however, is not sufficient to 
decide the point of right, but the 
plaintiff has not asked for an account. 
Again, he has burthened the record 
with a number of unnecessary parties, 
who ought not to have been there, 
and that would have created very 
considerable inconvenience in taking 
accounts. He has also excluded all 
the moveable estates, and that portion 
of the immoveable estate, of which 
he himself obtained possession. We 
are of opinion, therefore, that the 
Judges, before whom the case has been 
heard in India, took the right and 
convenient course in dismissing his 
suit, and leaving him to bring another 
suit to obtain an account: that, no 
doubt, was the effect of their decision, 
though not in terms.” 

It appears to me that, according to 
the principle of that decision, this suit, 
which seeks to obtain possession and 
mesne ‘profits before payment of the 


dower, ought to be dismissed, and 


e 
that the plaintiff ought to have sued 


for-an account of the dower due 
to the widow, and to be let into pos- 
session upon payment of that amount. 

Having decided in favor of the 
defendants’ claim of lien for dower,, 
Which disposes of the plaintiff's suit, 


Bl. 
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belonged to the estate of the deceased. All these persons were 


Kare Prasad admitted to come in as defendants. The Court below deter- 


Ve 
JAINARAYAN 
Roy. 


mined the question of inheritance in favor of the plaintiff, but 
held that the widows were.entitled to a portion of the property 
in their own right, and also that these had a claim for dower, 
which entitled them to retain possession of another portion. 
With regard to the claims of the added defendants, it decided 


them partly in favor of, and partly against, the plaintiff. 
The plaintiff appealed as to that part of the decree which 


related to the claim of one of the widows. 


Those of the 


added defendants, who had been unsucessful in the Court below, 


appealed also. 


it is unnecessary for us to enter into 
the question of heirship, or any of the 
other questions raised between the 
plaintiff and the defendant Khadija, 
or to determine what part, if any, 
of the property mentioned in the 
schedule belonged to Khadija in her 
own right, or formed part of the estate 
of her late husband. Whether it was 
her own private property, or formed 
part of the estate of her husband; is 
wholly immaterial for the determina- 
tion of this suit ; for whether it is the 
one or the other, the plaintiff is not 
entitled to recover possession aml 
mesne profits, so long as any portion 
of the dower is due. 

It is unnecessary for us, therefore, to 
enter into the question raised in the 
cross-appeal, or into the questions 
which have been raised between the 
plaintiff and the intervenors. 
latter ought never to have been made 
parties to this suit. No decision of 
ours in this suit could be binding upon 
the widow Khadija, with reference to 
the question as to whether any portion 
of the property, mentioned in the 
plaint, belonged to her husband’s es- 


The 


tate, or to the intervenors. 

We are of opinion that the decision 
of the Subordinate Judge, as regards , 
the widow Khadija’s lien on the estate, 
for her unpaid dower ought to be 
affirmed, and the plaintiff's suit dis- 
missed, as regards Khadija, with costs 
in .the lower Court. With regard 
to the intervening defendants, they 
were volunteers; they asked to be 
made parties to the suit, and the costs 
they have incurred, have been brought 
upon them, solely by their own act 
of petitioning to‘ be made parties to 
the suit. We think that the suit, as 
against them, ought to be dismissed 
without costs, and the decree of the 
Subordinate Judge, awarding costs to 
them, reversed. The decision of the 
Subordinate Judge, as to their. rights 
in the property, will then fall to the 
ground, and cease to have any effect. 
The decree, as to the other widow, will 
stand ; there being no appeal here with 
regard to it. The appellant will pay 
the costs of this appeal as regards 
Khadija, but not those of the other 
respondents, 


r 
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This Court affirmed the decree as regarded the claim of the 1869 
widow. Upon an objection raised that the added defendants Ban aoe 


ought not to have been brought on the record, it was said:—‘ It Seen O 
“is clear that if the plaintif in the suit which he institutes against oY. 


«the two widows had recovered a decree for any portion of the 
“ property which belonged to the intervenor, and of which they 
“ are in possession, he could not have turned the intervenors out 
“of possession under the decree, nor would the rights of the 
“intervenors have been affected by the decree. The intervenors, 
‘“‘ therefore, were not persons likely to be affected by the result 
“of the suit as originally framed, and they had consequently no 
“ right to intervene and to be made parties to the suit.” Here 
also I understand the Court to be observing upon the facts, a 
consideration of which ought to have shown the Court below 
that the persons in question ought not to have been made defend- 
"ants; but I do not understand that any positive rule of law is 
intended to be laid down. 

It is also desirable to observe that the decision of the 
Court in this case (1), in so far as it touches at all upon the 
question now under consideration, was only to this effect; that 
when sufficient has been determined to shew that the plaintiff’s 
ease fails, the functions of the Court are, as far as relates to that 
suit, at an end, and that the Court has no power after that to go 
on and determine issues raised between the defendants, 

Something of this kind also is, what I understand to be refer- 
red to by Story (2), in the passage quoted in the first of these 
two cases, when he says that only the plaintiff can „bave a 
decree. It cannot be meant by that author, that under no cir- 
cumstances whatsoever will the English Court of Chancery 
decide questions which arise between defendants. On the 
contrary that Court sometimes requires that parties should be 
made defendants for the express purpose of raising and deciding 
such questions. As for instance, where there is a debt for which 
the real estate is clearly liable, but which may ultimately fall 
upon the personal estate, the party, who seeks to recover the debt, 
is compelled to bring both the heir of the real estate, and the party 


(1) Note p. 29, ante, : (2) 1 Eq. Jur, 522, 585. 
Je 
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ivho represents the personal estate before the Court, in order, as 


DA, = rasad was said, to do complete justice, not only as regards the claim of 


V, 
JAINARAYAN 
Roy. 


the plaintiff, but as regards the rights of the defendants inter 
se, Knight v. Knight (1). If in sucha case the plaintiff failed 
to show he had any debt at all, no doubt the English Court of 
Chancery would consider the case at an end, and would, in that 
case, refyse to consider any question between the heir and execut- 
or; but it is not the law in England, nor, as far as I am aware, 
has it ever been held here that no questions can, in any ease, be 
raised and decided between rival defendants. ” 
. It does not appear to me, however, that much assistance can be _ 
derived from a consideration of the practice of the English Court 
of Chancery upon this subject. In the first place that practi¢e 
is itself, if not altogether arbitrary, at least, extremely indefinite 
and uncertain, and has never been reduced to ‘any satisfactory 
principle. In the next place, it has never been suggested, as far 
as I am aware, that such general considerations, as influence that 
Court, ought to weigh with the Courts here. The Court of 
Chancery in England, according to Lord Talbot, “ delights to 


do complete justice, and not by halves.” Knight v. Knight (1). 


‘According to Lord Redesdale, “ all persons materially interested 
“in the subject, ought generally to be parties to the suit, plaintiffs 
“or defendants, however numerous they may be, so that the 
« Court may be enabled to do complete justice, by deciding upon 
“and settling the rights of all persons interested, and that the 
* orders of the Court may be safely executed by those who are 
“compglled to obey them, and future litigation may be pre- 
vented” (2). According to Lord Hardwicke, “ the general rule 
*is that you must have all parties before the Court, who will be 
c necessary to make the determination complete, and to quet 
“the question.” Poore v. Clarke (3). 

Moreover, the aspect under which the question of adding 
parties generally presents itself here, is one in which it 
very rarely, if ever, presents itself in the English Courts 
of Chancery. There the question almost invariably arises: in 
consequence of an objection that the suit, as framed, cannot 


(1) 3 P. Wms, 333, (2) Mitford on Pleading,.164, (3) Atkyns, 155. 
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proceed; here the question generally arises, not on any ob- 
jection of that kind, or indeed.upon any objection at all by the 
parties, plaintiff or defendant, but upon a petition presented by out- 
siders to be allowed to come in and take part in the proceedings. 
This distinction in the mode in which the question arises is 
quite sufficient to render necessary an entirely different practice. 

‘On the whole I can come to no other conclusion than that the 
Legislature by section 73 (1), intended to leave to the Courts of 
original jurisdiction in this country a discretion in such cases. I 
think it impossible to limit that section entirely to cases where 
the suit, as framed, cannot proceed; I also think it impossible 
that, by the words “ persons who may be likely. to be affected by 
the result,” the Legislature could have meant persons on whom 
the result was legally binding; the words “ may be likely” imply 
an uncertainty which could not exist if that were the meaning. 
These words seem to me necessarily to indicate an exercise of dis- 
cretion and not a rule, which is capable of being accurately and 
rigidly applied ; and according to general principles, the exercise 
of such a discretion is for the Court to whom the application is 
made. It may be that this Court has power, and may one day 
gee fit to lay down some rules for the exercise of. this discretion, 
but that has not as yet been done. Certainly the present case 
appears to me to be one in, which the Court of first instance 
might perhaps have acted properly, in bringing the additional 
parties upon the record. The circumstances which induced it to 
do so are not before us ; and all I ĉan say is that there is nothing 
apparently wrong in its having done so. 

At the same time it may not be out of place here to point out 
the very important duty which the Courts of first inshita have to 
perform under this section. To bring persons upon the record, 
whose interests are not identical with either plaintiff or defend- 


-æ 


(1) See, 73, Act VIII. of 1859.—If it 
appear to the Court, gt any hearing of a 
suit, that all the persons who may be enti- 
tled to or who claim some share or inter- 
est in the subject-matter of the suit, and 
who may be likely to be affected by the 
result, have not been made parties to the 
suit, the Court may adjourn the hearing 


+ 


+ 


of the suit to a future day to be fixed 
by the Court, and direct that such persons 
shall be made either plaintiffs or defend- 
ants in the suit as, the case may be. In 
such case the Court shall issue a notice 
to such persons in the manner provided 
in this Act for the service of a summons 
on a Erondan 
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ant, necessarily corfiplicates the proceedings, and greatly impedes 


ae aasad the progress of the suit. This disadvantage very frequently out- 


BR. 
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weighs the advantage arising from finality of litigation, which is 
upon the whole the best justification for bringing in fresh par- 
ties. This alone ought to make the Courts of first instance 
very careful in the exercise of the power granted by section 73. 
Those Courts also probably act not unfrequently, upon the same 
impression as that which undoubtedly inducesa great number of 
persons to apply to be admitted as parties, namely, that the suit 
has some sinister object detrimental to the interests of persons 
who are not parties to it. It would, however, be well to recol- 
lect that the very fact that an application to come in had been 
made by the persons whose iuterests were supposed” to be 
threatened, and had been rejected upon the distinct ground that 
the applicants, not being parties to the suit, would not be bound 
by the result, would, in the majority of cases, give as complete 
security as the applicants could require. If this application were 
filed with the record with the decision upon it to this effect, the 
supposed sinister object, if it existed, would, in most cases, be 
entirely frustrated. Ishouldalso agree entirely withthe view which 
this Court (as. shewn above) has expressed on two occasions, 
that where the person applying to be let in claimed altogether 
adversely to both the original parties, it was to the last degree 
improbable that he would be affected by the result, and that 
his application’ ought, as a matter of discretion, except possibly 
under very peculiar circumstances, to be rejected. 

I would also further point out that the Court of first instance 
was wrong in giving a contradictory decree; such as has been 
done in this case. It was an issue raised by all the defendants 
in common, what the situation of these lands was, and should 
have been found in one way with reference to all. The decree 
as it stands would lead to the most absurd and inconvenient 
results, and was one which, in my opinion, the Principal Sudder 
Ameen had no power to make. Although, therefore, all the defend- 
ants have not appealed, I do not think we ought to allaw such a 
decree to stand, but that we ought to draw up one in accordance 
with, the Principal Sudder Ameen’s finding, declaring that, as 
between the plaintiff and all the defendants, the land in question 
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is not included within the plaintiffs darpatn?, and that his suit 1869 
be dismissed. There is no’ reason why we should disturb the Kam Prasap 
ordets of the Courts below as to costs, that is to say, thatthe | os. 
original defendants should pay a ten annas share of the costs of Ror. 
the first Court, and the plaintiff the remainder. The plaintiff 

should, I think, pay the costs of the lower Appellate Court 


and of this Court, the appeal being dismissed. 





JACKSON, J.—I concur generally in this judgment, and I 
think Mr. Justice Markby has put the right interpretation, on 
the decision of this Court in the case of Jai Gobind Dass 
v. -Gouri Persad Shaha (2), for which decision I was responsible. 
There is, no doubt, a good deal of difficulty in defining the 
circumstances under which parties are to be brought upon 
the record; under section 73, Code of Civil Procedure, but I 
quite agree that the words “likely to be affected by the 
result,” mean something quite different from being “bound 
by the decision:” because it is clear that no one could 
be bound by the decision, unless he either was, or in 
some way represented, a party to the suit. The distinction 
between the case cited, and the case before -us is as clear as 
possible, and is very wide. There the intervening parties did 
not assert a common title, with either plaintiff or defendant, but 
set up a title adverse to both. 

eect l 


Before Mr. Justice L. 8. Jackson and Mr. Justice Markby. 


SRIMATI LAKHI PRYA DASI, morusr or PRAN GOBIND NAG 1869 
PETITIONER (APPELLANT), v. NOBIN CHANDRA NAG (Responpent).* April 15. 


Guardian—~Act XL. of 1858-—~Summary Procedure. 


Act XL, of 1858 does not empower a Judge to remove ‘summarily a guardian 
not appointed by the Court, but under a will of the minor’s grandfather, 


THIS was an application by Srimati Lakhi Prya Dasi, under 
Act XL. of 1858, to be appointed guardian of her minor son,- 
(2) 7 W. R., 202, 


* Miscellaneous Regular Appeal, No. 86 of 1869, against an order of the Judge of 
Midnapore, dated the 24th of December 1868, 
+ t 
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Pran Govind Nag, ‘stating that Ajodhia Lal Nag died, leaving 
a will, whereby he bequeathed one moiety of his property to 
Pran Govind, and the other moiety to Nobin Chandra Nag, the 


Nonm oe uncle of the minor. That since the death of Ajodhia Lal, the 


DRA 


petitioner and her son had been living with Nobin Chandra, but 
that, on the 20th Kartik 1275 (November 1868,) he had dispos- 
sessed the petitioner and her son. That he had maltreated the 
minor and driven him away from the family house, and that he 
had been altering the Khatta books, wasting the property, and 
otherwise disposing of the personal property, in order to defgaud 
the minor. The petitioner prayed that, for the purpose of protect- 
mg the person and property of the minor, she might be apps 
his guardian, under Act XL. of 1858. 

Nobin Chandra Nz ag put in a written statement, alleging that 
he had been appointed the guardian of the minor, under the will 
of Ajodhia, and that the charges contained in the petition of 
Lakhi Prya were not true. 

The following is a translation of the will of Ajodhia. 

s After my decease, you being in possession as proprietor, you 
would live in pom csesy with Pran Govind and support him 
and bring him up.” 

The Judge held, that, as the application was for the removal 
of a guardian appointed by the minor’s grandfather, he had no 
power to appoint another, and that no waste had been shewn to 
have been committed by Nobin Chandra. He, accordingly, dis- 
missed the application with coSts. 

The petitioner appealed to the High Court. 


Baboo Rajendra Missry for appellant. 


Baboos Anukul Chandra Mookerjee and Ashutosh Chatterjee 
for respondent. 


The judgment of the Court was delivered by 


JACKSON, J.—This is an appeal against an order of the Zilla 
Judge, refusing to grant the petitioner certificate of guardian- 
ship under Act XL. of 1858. ; 
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The Judge calls it.an application for the removal of Nobin ___ 1869 
Chandra Nag from the guardianship of the boy, Pran Govind 1 "74", 
Nag, and it appears. very likely that this was the form.that the Pas 


Be 


application took before the Judge. He says that the guardian OP E 
was appointed, as such, by the grandfather of the boy, who made 
a will, dividing his property between the boy and his uncle, the 
present guardian, The present guardian, it seems, has not taken ” 
out a certificate, and is not appointed by the Court, That being 
so, it does not appear that the Judge had, under Act XL. of 1858, 
power summarily to remove such guardian, section 21 only enabling 
the Civil Court for any sufficient cause to recall a certificate 
granted under the Act, and also to remove any guardian appointed 
by the Court. The Judge, therefore, could not summarily remove 
‘the guardian, and the guardianship not being vacant, the Judge 
was not empowered to grant a certificate to the widow, who is the 
applicant. I observe, however, that the petition presented to the 
Judge set forth that the opposite party, the minor’s uncle and 
guardian had ill-treated the minor, and had expelled him and his 
mother, the petitioner, from the family-house, and had deprived 
them of the minor’s share of the property. This was, no doubt, a 
good cause for commencing a suit against the guardian, and, under 
such circumstances, I think it very likely that the Court, in which 
the suit was commenced, would, under the discretion allowed under 
section 3 of the Act, permit a suit to be instituted without 
a- certificate of administration. 7 

We have been asked to give the petitioner costs out of the 
estate. But the Court-is not administering the estate, and we 
are not aware what the estate is, out of which the costs are to be 
given. 

I think the application should not be granted, and that she 
ought not to have her expenses out of the estate. 


MAREKBY, J.—I amof the same opinion. 


JACKSON, J.—The decision will be affirmed with costs. 
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Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 
BISHTU NARAYAN BANDOPADHYA (Decrze-norper) v. GANGA 
NARAYAN BISWAS (JUDGMENT-DERTOR).* 

Execution of decree-—Limitation—Special appeal—Aci XXII. of 1861, s. 11. 


A decree was obtained in 1849, and execution issued in 1862. Several subse- 
quent applications for execution were made, against one of which objection was 
raised by some of the representatives of the judgment-debtor that the decree 


` was barred by lapse of time, but was overruled by the High Court in special appcal. 


A further application was made, and was opposed by one of the representatives, who 
had since attained his majority, upon the ground that the snit was barred. The 
Moonsiff disallowed the objection. On appeal the Judge reversed his decision. 
Held, in special appeal, that the terms of Section 11, Act XXTIL of 1861, do not 
prohibit an appeal by a representative of a deceased judgment-debtor against an 
order passed in execution of a decree against his ancestor. 
Shekh Wahid Ali v. Musst. Jumayi (1) distinguished. 


THE decree of which execution was sought, had been obtained, 
nearly 20 years before, by Sristidhar Chuckerbutty against 
Kuraram Biswas. Execution was taken out for the first time on 
the 3lst July 1862; execution was again taken out, and a plea of 
limitation, by some of the heirs of the judgment-debtor, was 
overruled by the High Court; execution was again sought against 
Ganga Narayan Biswas, who filed a petition of objection, on the 
ground that, as Act XIV. of 1859 came into operation on the 
Ath of May of that year, the decree was barred by limitation 
under section 21, as the application for execution was made after 
a lapse of three years from the passing of the Act; and that 
being a minor at that time, he was unable to raise any objection. 

The Moonsiff held that the decree was not barred, and dis- 
allowed the objection. - l 

On appeal the Judge held that the decree was barred, and 
reversed the judgment of the lower Court. 


* Miscellaneous Special Appeal, No. 67 of 1869, from an order of the Jadge of 
West Burdwan, dated the 16th of December 1868, reversing an order of the Moon- 
siff of that district, dated the 28th of July 1868. 


(1) 2. B. L. R. F. B., 73. 
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The decree-holder appealed to the High Court. 1869 
Bisuru NARA- 
YAN BANDO- 
Baboo Rashbehari Ghose, for the oai contended that Ene 
the Judge had no jurisdiction to entertain the appeal. The only Ganaa NARA- 
YAN BISWAS. 
cases in which an appeal will lie, are those for which provision 
‘has been made by section 11, Act X XIII. of 1861. That sec- 
tion relates only to questions between parties to the suit. But 
in the present case the representatives of the judgment-debtor 
were no parties to the suit within the meaning of section 11, 
Act XXIII. of 1861, as explained in the Full Bench case of 
Sheikh Wahid Ali v. Musst. Jumayi (1). 


Boo Bansidhar Sen, for the respondent, was not called 
upon. 
Jackson, J.—This is a case of execution of decree against 
a person who is one of the representatives of the original 
defendant. It seems that the decree was originally passed in 
November 1850, and the proceedings are now being taken for the 
first time against the present respondent, who has been up to this 
time a minor. The Judge held, on appeal from the decision of 
‘he Moonsiff, that execution was barred as against the party in 
l uestion, inasmuch as no proceedings had been taken within three 
is after the passing of Act XIV. of 1859. He also held 
hee a decision passed against another representative of the 
original judgment-debtor, to the effect that. execution was not 
is barred, ‘would not bind the party now before the Court. 
In special appeal two objections are raised against this decision: 
- one being that the Judge had no jurisdiction to entertain the 
appeal; and the second being that he was wrong to hold that 
‘execution was barred, as the High Court had already decided that 
execution might proceed. 
On the first of these points, undoubtedly, the special appellant 
} is able to refer, at least, to the reasoning employed in Sheikh 
Wahid Ali v. Musst. Jumayi (2). In that case the majority 
of the Court appears to have held that parties who come into 
a > 
(1) 2 B. L, R, F, B, 73, 84, 85, (2) 2. B. L. R, F. B., 73. 
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1869 execution proceedings, as representatives of deceased judgment- 
Bisnry NARA- debtors, are not to be regarded as parties to the suit for the pur- 
papuyA poses of section 11, Act XXIII. of 1861, so as to be debarred 
Gaxea Nana- from bringing a separate suit to question an order made by the 
YAN BISWAS. Gourt in execution of the decree. The effect of that decision, 
therefore, was that a suit, brought by sucha party for that 
purpose, might be maintained. I do not consider that we 
are. bound by the reasoning which led to that decision, ‘but 
only by the decision itself; and I confess, it seems to me so 
unjust to hold that a party may be brought into proceedings in 
execution, and compelled to pay money in execution, and yet be 
debarred from appeal against the order by which he is affected, 
that I should not feel myself at liberty to hold that an appeal 
could not be made, unless there were an express authoritative 
decision to that effect, or an express declaration of the Legislature. 
I cannot think that the terms of section 11 prohibit an appeal 
in such a case. It seems to me that the intention of this section 
was to extend the powers of the Court executing the decree to 
the widest extent, for the purpose of enabling it to decide ques- 
tions which arise in the execution; and, in like manner, to 
extend the powers of the Appellate Court, so as to enable it to 
deal with all orders made under those extended powers in the 
course of such execution. I think also that the words “ between 
the parties to the suit” apply only to the immediately preceding 
words “ any other question,” and not to the whole of the preced- 
ing words of section 11. I find it impossible to come to the con- 
j clusion that the Legislature meant to enable orders to be 
made in execution of a decree affecting persons who were not 
originally parties to the suit, and who became parties subse- 
quently to the decree in their representative character, and then 
to shut out such parties from the benefit of an appeal to the 
superior Court. I do not think, therefore, that we ought to say 
that this is an appeal which the Judge was not competent to 

entertain. 
On the other point raised, I think we must look to the facts found 
by the Court below. The Court finds that the decision of the High 
Court, on a former occasion in this execution, was against another 
judgment-debtor, and not against the present respondent, It is 
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admitted that, if this decision of the High Gourt were out of the 1869 
way, the plea set up by the judgment-debtor is prefectly valid, Bisnru Nana- 
namely, that execution had become barred by the lapse of three t Pamnya Gi 
years from the passing of Act XIV. of 1859, and could not Gane a Nana- 
afterwards be received. Thus, whether the Judge had jurisdic- “““ is 
tion or no, his order was manifestly right, and this Court ought 
not to interfere. 

I think, therefore, that the decision of the Court below ought 


to be affirmed with costs. 


Marxsy, J.—I am of the same opinion. It appears that the 
proceedings in this case were taken against the representative of 
a deceased judement-debtor under section 210, Act VIII. of 
1859, which provides that, when the person against whom a decree 
has been made should die before exécution, the application for 
execution of the decree may be made against his legal representa- 
tives. Now, it appears that a person against whom proceedings 
in execution are taken- under that section, is not, in the strict 
sense of the words, a party tothe suit; and‘it may be, therefore, 
that section 11, so far as it provides that certain questions which 
arise between the parties to the suit, shall be decided by the 
Court which has to execute the decree, may not apply to per- 
sons in that position; and so far as I understand the decision of 
the Full Bench, which has been referred to by the pleader of the 
appellant, this is all that that decision comes to, namely, that so 
far as section 11 is a restrictive section, it does not apply to per- 
sons in that position. But it does not seem to me in any way 
to follow; and as fully shown by Mr. Justice Jackson, it would 
be an extreme injustice to hold that that part of the section 
which gives an appeal is to be, in the same manner, only applica- 
ble to persons who are parties in the strict sense of the word. 
If a person isin a position to have the decree executed against 
him, he must have all the means of contesting that execution 
which a party has, and all the rights of appeal which a party 
would have had. Upon the other point, I do not think it neces- 


sary to add anything. 
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. Before Mr. Justice Norman and Mr. Justice E. Jackson. 


KAMALA KANT GHOSE anp orners (Puarntirrs) v. KALU 
MAHOMED MANDAL ann anorner (Derenpanis.)* 


Illegal Cess—Void Contract. 


Every contract relating to the collection from ryots and eae: to the P P P 
of an illegal cess, is ab initio void. 

PLAINTIFF sued in the Civil Court, to recover a sum of 
money due on an ikrarnama. It appeared that deféndant had 
taken a farming lease of certain property from plaintiff, and had, 


before the expiration of the farm, sublet it to a third party.. 


At the time of subletting, defendant gave plaintiff an ikrar, or 


written agreement, that he, defendant, would be responsible; that 


a festival cess up to that time paid to plaintiff by the ryots should 
continue to be paid, and that defendant would make the said pay- 
ments annually. Plaintiff now sued to recover the amount of 
the cess, according to the ikrar. Defendant contended that it 


‘was an illegal cess upon the ryots, and could not be recovered. 


The first Court held, that, as no mention of the cess was made in 
the sublease, and defendant had now no direct connection with 


the ryots, the agreement was to be looked upon as a personal , 
contract between peau and defendant, on which plaintiff could 


recover, — 


‘On appeal, the Judge held, that it was to be presumed the pay- 
ment was intended at the time of contract to be made by the 


ryots, and that the claim was irrecoverable. The Judge relied 

on two cases: Radhamohun Surma Chowdhry'v. Gungapershad 

Chucherbutiy (1) and Megnath Thakoor v. Thomas Meliss (2). 
The case was then appealed specially. 


Baboo Anand Chandra Ghosal for appellants. 


None for respondents. 


* Special Appeal, No. 2885 of 1868, from a decree of the Officiating Judge of 
Zilla Dinagepore, dated tho 27th of August 1868, reversing a decree of the Sudder 
Moonsiff of that district, dated the Ist of July 1868. 


(1) 5. D. A., 1843, 142, (2) 8. D, A., 1852, 4 
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The judgment of the Court was delivered by 1869 


KAMALA KANT 
Gost 


Norman, J.—The defendants took a village m izara from e =o iiano- 
the plaintiff for ten years. Before the expiration of their lease, xev Maspsu. 
the defendants sublet the property, and at the same time entered 
into an agreement with the plaintiff to the following effect: “ We 
‘have been getting your parobi (festival cess) paid from the 
“village at Rs. 175. The dur-izardar has nothing to do with 
“the said parobi. We shall pay you the same, year after year.” 
It was found by both the lower Courts, and is now not denied, 
that this parobi is an arbitrary and indefinite cess on the ryots, 
such as is described in section 54 of Regulation VIII. of 1793. 
The exaction of such a cess would have been illegal under sec- 
tion 3, Regulation V. of 1812, and is now prohibited by section 10, 
Act X. of 1859. A contract providing for the collection and 
payment over to the zemindar of the proceeds of such a cess, 
appears to us to fall within the rule stated by Chief Justice 
Holt in Bartlett v. Vinor (1): +“ Every contract made for or 
“about any matter or thing which is prohibited and made unlaw- 
“ful by statute, is avoid contract.” See also Domats’ Civil 
Law, Book I., Tit. 18, section 4, p. 234, Ed., 1737. 

We think the object of the contract was to provide for the 
collection and payment of an illegal cess; that the contract was, 
therefore, illegal; and that the suit was properly dismissed on 
that ground by the Judge. 

We affirm the decision of the loWer Appellate Court without 
costs, no one appearing for the respondent. 


-27 
juar 
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(1) Carthew, 252, 
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Before Mr. Justice Loch and Mr, Justice Mitter. 


MIRZA DAUD ALI (Oszxctor) v. SYED NADIR HOSSEIN 
(Petitioner). 


Act XX VII, of 1860—Certificate for Administration— Executor and Legal- 
Representative. 


A person was trustee of “ wuqf’’ or trust property. He had also some other 
property (how much was not clear) of his own. He made a will relating only to the 
trust property, and appointed an executor. Held, that the executor, mentioned 
in the will, was entitled to a certificate under Act XA XVII. of 1860, with 
regard to the trust proporty » and the legal personal representative of the deceased: 
was entitled to a certificate under the same Act, with respect to any other property of 
which he died possessed. 


SYED NADIR HOSSEIN applied by petition dated 27th J une 1868, 
for a certificate, under Act XX VII. of 1860, as executor to the 
estate of one Khyrunnissa Khanum of Rajabagaun, within: the 
division of Shahanpore, in the district of Moorshedabad, under 
the following circumstances, viz.: that Khyrunnissa Khanum had 
appointed one Mirza Mohammed. Ali Beg, maternal uncle of the 
petitioner, as executor to her estate, under a certain wasiatnama,. 
executed by her on the 1st Baisakh 1266 ; that Mirza Mohammed 
Ali, on the death of Khyrunnissa, accordingly took possession of 
the estates under the wasiatnama ; subsequently Mirza Mohammedi 
Ali, wishing to go a pilgrimage on 8th Bhadra 1271, executed a. 
wasiatnama in favor of the“ petitioner, Syed Nadir Hossein, 
appointing him executor for three years for some cause or other. 
Mirza Mohammed Ali gave up the idea of a pilgrimage; and on 
8th Jaisti 1275, executed another wasiatnama in favor of Syed 
Nadir Hossein, and appointed him executor to the estate of 
Khyrunnissa. 

Mirza Mohammed Ali then died, and Syed Nadir Hossein took 
possession of the properties. . 

On the 15th July 1868, Mirza Daud Ali Beg, for self and as 
manager of Sukea Khanum, mother and guardian of Mirza 


* Miscellaneoug Regular Appeals, Nos. 547 of 1868, and 50 of 1869, from the 
decrees of the Officiating Judge of Moorshedabad, dated the 4th November and 
30th December 1868, respectively. 
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Mohammed Ali, minor, of Rajabagaun, filed*a petition of objec- 
tions to the petitioner for certificate previously filed by Syed 
Nadir Hossein, stating, inter alia, that the properties referred 
to in the wasiatnama, executed by Khyrunnissa in favor of 
Mirza Mohammed Beg, belonged to the petitioner’s ancestor, 
Mirza Daud Ali, and to the minor son of Sukea Khanum, and 
Khyrunnissa, therefore, had no right to make such a wasiatnama ; 
that the profits of the estate were not applied to the 
purposes specified in the wasiatnama, but were’ applied to the 
maintenance of the family, and spent im other family affairs ; 
that Mirza Mohammed Ali Beg had never executed any 
wasiatnama, nor had he any authority to execute such a wasiat- 
nama, Other grounds were stated, generally reflecting on the 
character of Syed Nadir Hossein. 

A certificate was granted to Syed Nadir Hossein on the 4th 
November 1868 as executor. 

Subsequently, another Judge of the same Court granted a joint 
certificate to Daud Ali Beg as the heir with Syed Nadir Hossein 
as the éxecutor to the estate of Mohammed Mirza Ali Beg, 
quoting Waselun Hak v. Gowhurun Nissa Bibi (1), andthereupon 
Mirza Daud Ali appealed to the High Court against the certificate 
to Syed Nadir Hossein. 

The two appeals were taken together. Syed Nadir Hossein 
appealed against the certificate granted to Daud Ali with himself. 
This ‘was appeal No. 50 of 1869. . 


Baboo Srinath Das (Baboo Rasbehdri Ghose with him) for the 
appellant. 


Mr. . Money (Baboos Ashutosh Chatterjee and Khettranath 
Bose with him) for the respondent, 


The judgnient of the Court was delivered by 


Locu, J.—We see no grounds for interfering with the order 
passed by the Judge in case No. 547. Nadir Hossein applied for 
a certificate, under Act XXVII. of 1860, to collect the debts due 
to the estate of Mohammed Ali, deceased, who held certain pro- 
- GQ)1BL. R,, 8. N 7. 


47 


1868 


Mirza DAUD 
ALI 


P. 
Syro NADIR 
HOSSEIN. 


48 


` 1869 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


perty derived front one Khyrunnissa, subject to certain trusts. 


PZA Aun Mohammed Ali left this property by will to the petitioner, Nadir 


V, 
SYED NADIR 
HOSSEIN. 


Hossein, and it is by virtue of that will, he prays to have the 
certificate granted to: him. 

The application has been opposed by the appellant, Dand Ali, 
on various grounds. He claims to be the legal heir of the 
deceased, and alleges that.the will of Mohammed. Ali is spurious. 
He also alleges that the deed under which Mohammed Ali held 
from Khyrunnissa is also spurious. The Judge took evidence 
as to the validity of Mohammed Als will, which was satisfactorily 
proved, and gave Nadir Hossein the certificate prayed for. We 
think that this is the only point to be determined; and that, for 
the purpose of determining to whom the certificate is to be 
granted, it is unnecessary to go into the other questions raised by 
the appellant. We are satisfied with the proof given of the 
genuineness of Mohammed Ali’s will, and reject appeal No. 547 
with costs. | 

The other case relates to other property alleged to have be-- 
longed to Mohammed Ali. It is said the property left by his will 
to Nadir Ali, was wuqf property derived by him. from Khyrun- 
nissa, but that he had other private property. Looking at the 
terms of Mohammed Ah’s will, it is quite clear that it relates only 
to the property derived by him from Khyrunnissa, and limits the 
powers of Nadir Hossein ‘as executor to that property. It is 
quite possible that aman may be the trustee of wugf property, 
and at the. same time have property of his own. He may, by 
will, appoint a stranger to succeed him in the trust, while his 
legal heirs would succeed to the private property. The party 
appointed trustee, would be entitled to collect debts due to the 
deceased as trustee, and his legal heirs would be entitled to 


‘recover debts due to him in his private capacity; and there 


appears to be no sufficient reason why each party should not 
have a certificate granted to them to collect their respective 
debts. But it is said that the object of the law, Act XX VII. of 
1860, would be defeated, and there would be no protection for 
honest debtors, nor would the parties be able to collect ; for the 
debtors, finding themselves not to be properly protected, would - 
refuse to pay till compelled to do so by a decree of Court, and 
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that the proper course is to permit the exeċĉutor named in the 
will to collect all outstanding debts, and the legal heirs may, if so 
advised, require an account from him. It is not shewn us what 
the alleged private property of Mohammed Ali consists of; but 
supposing him, for argument’s sake, to have died pos¥éssed of a 
large zemindari, it is clear that the will'appointing Nadir Hossein 
his executor with regard to certain wuqf property would not 
prevent his legal heirs from entering upon possession of the 
zemindari and collecting debts due to the deceased as zemindar. 
Confusion may arise but not necessarily. If Mohammed Ali 
has left accounts, these will shew in what capacity the money 
is due to him. Of course, if the debtor do not like to take the 
receipt of either one or other of the parties holding the certifi- 
cates, the latter have their usual remedy by suit. The order of 
the Judge, however, appears to be erroneous in that he has direct- 
ed the certificate regarding the private property of Mohammed. 
Ali to be given jointly to the appellant and Nadir Hossein ; for 
the latter did not apply for it, and is not entitled to it under the 
will, and that portion of the order is, accordingly, set aside with 
costs. The appellant is entitled to obtain an exclusive certificate 
to collect-the debts due to the deceased on account of his own 
estate, and such a certificate should be, therefore, given to him. 


d 


ES eS 


Before Mr. Justice Loch and Mr. Justice Mitter. 


SAMIRADDI KHALIFA (ont or rae Derenpants) v. HARIS- 
CHANDRA alias HARI MOHAN KURMOKAR AND ANOTHER 
(Prarntirrs).* 


Sale in Execution of Decrees—Fraud. 


- The plaintiff purchased the right, title, and interest of a judgment-debtor in a cer- 


tain jumma sold in execution of a Small Cause Court decree. Subsequently, the same 
land was sold by, the same creditor, in execution of another decree obtained in the 
Collector’s Court, and the defendant purchased. Ina suit to set aside this second 
sale, held that, when a tenure has once been sold in execution of a decree of a Civil 
Court, the Collector’s Court has no power to put it up again as the property of the 
former tenant. - 


* Special Appeal, No. 1282 of 1868, from a decree of the Principal Sudder Ameen 
of „Jessore, dated the 26th March 1868, reversing a decree of the Moonsiff of Ma- 
gura, dated the 21st December 1866, . 

7—e 
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DRA 
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KURMOKAR, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. - 


Baboo Ashutosh Chatterjee for appellant. 


Baboos Girish Chandra Ghose and Gopal Lal Mitter for 
respondents. 


+ 
Tur facts of this case ane appear in the judgment of 
the High Court: 


Locu, J.—It appears that Sham held two decrees against one 
Shaamat Ali; one for debt passed by the Small Cause Court, 
the other for rent passed by the Collector, under Act X. 1859 
Sham executed the decree of the Small Cause Court first of all, 
and caused the rights and interests of his debtor in a certain 
jumma, which is the subject of this suit, to be sold, and they were 
purchased by the plaintiffs. Sham subsequently put up the same 
tenure for sale in execution of his decree for rent, when it was 
purchased by the special appellant, Samiraddi Khalifa. 

Plaintiff then brought the present action to set aside the. 
second sale, and to obtain possession of the property which 
he had purchased, and the lower Apellate Court setting 
aside the judgment of the Moonsiff, held that the second sale 
was fraudulent, and gave plaintiff a decree for possession. 
The defendant, the purchaser at the second sale, has appealed’ 
specially, and contends that, so far as he is concerned, no collusion 
has been proved against him, that he is a bond fide purchaser 
for valuable consideration; that his purchase, being under a decree 
for rent, was a purchase of the tenyre, while that of the plaintiff 
was merely of the rights and interests of the judgment-debtor. 

In this case it may be assumed that both purchasers were bond 
Jide purchasers for good consideration, and that the second pur- 
chaser was not aware of the purchase of the former a few days be- 
fore he bid for the property at the second sale. A case was cited, 
Khoobaree Rai v. Roghoobur Rai (1), in which it was held by a 
Division Bench of this Court that the purchaser, at a sale in 
execution of a decree, purchased only the right and interest of 
the debtors in the tenure put up for sale, which consisted in the 
right to hold the tenure as a heritable transferable tenure, 


(1) 2 W. R., 181. 
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subject to payment of certain rent to the zemindar. The new 1869 
purchaser: stood in the exact position of the old ryots, and grove 
whilst he succeeded to their privileges, was bound by their v. 
engagement io the zemindar, the first of which was the payment a 
of rent, and as the purchaser had neglected to d@€harge it, ae See 
the zemindar was justified in bringing the tenure to sale, ®U™0S** 
The circumstances of the case just quoted do not appear to 
be similar to that which is before us. It does not appear 
in that case that the decree-holder, in execution of whose decree 
for debt the rights and interests of the tenants were sold, was 
the zemindar, as in the present case, nor can we ascertain how 
long an interval elapsed between the first and second sale. We 
concur with the Judges-in the opinion expressed by them, but 
this opinion is based apparently on a different state of facts not 
similar to those before us. In the case before us the zemindar in 
execution of a decree for debt sold the right and interest of his 
debtorin the tenure under dispute, and almost immediately after 
“ again put up the tenure for sale for arrears of rent due by the same 
debtor, knowing, as he must have done, that at that time the 
debtor had no interest in the tenure, it having been already sold 
and purchased by plaintiff, who does not appear to have been 
aware of this demand for rent due from the defaulting tenant. 
The case quoted, therefore, is not applicable to the present case. 
In another case, Gopal Mundul v. Suboodra Boistobce (1), the 
Judges threw out an opinion to’the effect that the purchaser of 
a tenure under Act X. would have a good title as against the 
respondent, who was a purchaser at a prior sale in satisfaction 
of a decree for debt. In that case, however, we are unable to 
discover whether the decree-holder, at whose instance the two 
sales took place,was one and the same person. A third case, Mus- 
samut Sufooroonissa v. Saree Dhoopee (2), has also been quoted 
to us; butin that case also there is apparently a different state 
of facts. It does not appear that the party who caused the 
rights and interests of the debtor in the tenure to be sold in 
execution of his decree for a debt, was the zemindar who caused 
the tenure to be sold under section 105 Act X. of 1859 in execu- 
tion of a decree for arrears of rent. But it was further urged 
' a) 5 W. R, 205, | (2) 8 W. R., 384, 
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that, under the provisions of section 112, Act X. of 1859, the 
tenure of the ryot was hypothecated for the rent. This isa 
mistake. The produce of the land is held to be hypothecated, 
and a zemindar, intead of bringing a suit for the arrear, may re- 
cover theme by distraint and sale of the produce. In another 
case, Pran Bundhoo Sircar v. Surbo Soonderee Debia (1), it was 
held that, at the date of the sale by the Deputy Collector in 
execution of his deeree against Mohammed Ishak, the tenure in 
question had duly passed away from Mohammed Ishak to 
Ram Sankar and became the property of Ram Sankar. The 
interpretation we put upon section 105 leads us to hold 
that the Deputy Collector had no power by law at that 
time to sell the tenure which is the subject of suit; and conse- 
quently the defendant obtained no title by being a purchaser 
atthe Deputy Collector’s sale, the previous title of the plaintiff 
must therefore prevail against him. In the case just quoted, 
the purchase by Ram Sankar was in satisfaction of a decree of , 
the Civil Court. i 
. Now, the case we have to deal with is much stronger ; for in 
this the decree-holder must have known perfectly well, when he 
made the second sale, that the right and interest of the tenant 
in the tenure, which is the subject of this suit, had only a short 
time before been sold by him in execution of a decree for debt. 
I think, therefore, that the judgment of the lower Appellate Court 
should be affirmed, and the special appeal dismissed with costs. 
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MITTER, J.—I concur with my learned colleague. The case of 
Pran Bundhoo Sircar v. Surbo Soondery Debia(1)is exactly in point, 


(1) Before Mr. Justice Pheur and Mr. Justice 
Hobhouse. 


of suit, at a sale which took place on 
the 2nd of December 1865, in execu- * 
tion of a deeree of a Civil Court passed 


The 4th December 1868. 
against thethen owner, Mohammed Ts- 


PRAN BANDHU SIRKAR (ONE or THE 


DEFENDANTS) «v. SARBASUNDARI 
DEBI AND OTHERS (PLAINTIFFS. } 


Paran, J.—Ir appears to us that 
this case lies within a very small com- 
pass. It seems that the plaintiffs’ an- 
eestor, through whom she claims, pur- 
chased the tenure, which is the subject 


hak. On the 28rd of August 1866, the 
defendant, appellant, bought the same 
tenure at an auction-sale, which was 
held in execution of a decree made by 
the Deputy Collector against the 
same Mohammed Ishak. This decree 
had been obtained by the zemindar on 
account of arrears of rent due to him 
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and I entirely agree with the learned Judges who decided that case 
in holding that, when a tenure has been once sold in execution of a "Kuan 
decree passed by the Civil Court, the Collector’s Court has no power 
to put it up again for sale, as the property òf the former tenant, 


whose right, title, and interest therein have bedi 


from Mohammed Ishak, before the sale 
by the plaintiffs’ ancestor, in December 
1865. - Now the-sale of the plaintiffs’ 
ancestor, Ram Sankar, is not in any 
way impeached before us. The first 
decree against Mohammed Ishak, for all 
that has been made out before us, was 
a valid decree of the Civil Court, and 
that Court, therefore, had power, in exe- 
cution, tosell Mohammed Ishak’s rights 
and interest in this property, because, 
by the very case of the defendant him- 
self, it was a transferable tenure. That 
being the case, the only question be- 
fore us is, whether the Deputy Collect- 
or had power by lawin proceeding to 
execute his decree against Mohammed 
Ishak, which was passed before this 
sale to Ram Sankar, to seize the tenure, 
which had become the property of 
Ram Sankar, and to sell it. 

The power which a Revenue Court 
has in this behalf, is given to it by the 
provisions of section 105, Act X. of 
1859, and we think that those provi- 


-sions only enable the Revenue Court 


to seize and sell that which at the time 
is the property of the judgment-debtor. 

There ig nothing in the whole Act, as 
we read it, to indicate that the Legisla- 

ture contemplated for a moment that 
the property of any other person, than 
the judgment-debtor, should be sold for 
the debt of the latter, even though that 
property had previously been the pro- 
perty of the judgment-debtor. And we 
observe that, in the latter part of sec- 
tion 105 itself, there is langifage used, 


already 


which, by implication, satisfies us that 
the Legislature, in giving this power of 
sale to the Court, intended it to apply 
only to the existing property of the 
debtor. The words which we refer to 
are these :—“ If, after sale of an under- 
“tenure, any portion of the amount 
* decreed remains due, process may be 
“ applied for against any other proper- 
“ty, moveable or immoveable, belong- 
‘ing to the debtor.” It seems to us 
obvious that, in using the words “ other 
property,” the Legislature clearly 
showed that it regarded the tenure 
which it had made liable to sale, as 
being the property: at the time of the 
judgment-debtor. 

Taking it on the facts of this case, as 
they have been read to us, that at the 
date of that sale by the Deputy Col- 
lector, in execution of his decree against 
Mohammed Ishak, the tenure in question 
hag duly passed away from Mohammed 
Ishak to Ram Sankar, and become the 
property of Ram Sankar; the inter- 
pretation which we put upon section 
105 leads us to hold that the Deputy 
Collector had no power by law at that 
time to sell the tenure, which is the 
subject of suit, and consequently the 
defendant obtained no title by being 
a purchaser at the Deputy Collector’s 
sale. The previous title of the plain- 
tiff must therefore necessarily prevail 
against him. 

The appeal consequently is dis- 
missed with costs. 
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extinguished by the previous sale held by the Civil Court. 
The sale held by the Revenue Courts in this case, was 
not held for any arrears of rent due on account of the tenuré 
subsequent to the date of the plaintiffs’ purchase, and no ques- 
tion arisedjas to the effect of the provision relating to the regis- 
tration of the purchaser’s name in the zemindar’s sherista laid 
down in section 27, Act X. of 1859. Under such circumstances 
it is difficult to make out how the subsequent purchaser can 
possibly pretend to have acquired a title superior to that of the 
plaintiff, the purchaser at the prior sale. There is no law that 
I am aware of which lays down that the tenure itself is hypo- 
thecated for the rent, nor has it been shown to me that there 
was any such stipulation in the original lease by which this 
tenure was created. The mere existence of a decree for arrears 
of rent did not and could not subject the tenure to any lien 
or hypothecation, and the purchaser under the Civil Court 
decree must be therefore held to have acquired a full and com- 
plete title before the sale held by the Collector. I do not wish ` 
to express any Opinion as to the correctness or otherwise of the 
decisions relied upon by the special appellant beyond remarking: 
that the facts are not analogous. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


MAKBUL ALI (one of tHe Derenpants) v. SRIMATI MASNAD BIBI. 
(PLAINTIFF) AND OTHERS (Derenpanzi). y 


Evidence— Copy of a Copy— Guardian. 


An original document, upon which the plaintiff based his suit, was proved to be 
in the possession of the defendant. In a previous suit, the defendant’s mother had 
filed the document ; and on removing it, had according to rules of practice, placed a 
copy there instead. The defendant on being summoned failed, to produce the same. ` 

Held, that 2 copy of such copy, so filed in Court, was admissible as evidence. 

Held also that a mother can bind her sons, acting in good faith as their guardian. 


Baboo Akhil Chandra Sen for appellant. 
My, R.E. Twidale for respondents, 


* Special Appeal, No. 3069, of 1868, from a decree of the Subordinate Judge of 
Chittagong, dated the 22nd August 1868, affirming a decree of the Moonsiff of that 
district, dated the 7th February 1868. 
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The facts of the case fully appear in "E aeui of the Court 1869 
which was delivered by O AD 
SrmaTı MAs- 

NAD BIBI, 
BAYLEY, J I am of opinion that this appeal must be dis- 
missed with costs. 

The plaintiff sued for a two-atina share of certain property, 
under a deed of partition. 

The defendant’s case was that the plaintiff had no right under 
the deed of partition; that the defendant’s father was entitled to 
the whole of the property, and that the Bandhaknama and Sole- 
nama adduced in support of plaintiff's case, were collusive deeds. 

Both the lower Courts have given the plaintiff a decree. 

Against that decree the defendant appeals specially, and urges 
1stly, that the Bandhaknama, on which the suit is based, being a 
copy of a copy is not admissible as evidence. 

Now there is a finding of fact, that the original document was 
filed in Court in 1856 by the defendant’s mother and again taken 
away by her under the ordinary rules of Courts-in such cases, 
viz? that when a:party is permitted to take any original docu- 
ment filed on the records of a Civil Court, such party is bound 
to file a copy, authenticated as correct, to take the place of the 
original, 

In the present case, the defendant was called upon to produce 
the original which was found as afact, to be in her custody. 
This the defendant did not do. The plaintiff then went to the 
Court, and from thence got a copy of the authenticated copy 
which had taken the place on the record of the original remoyed 
from it by the defendant as above set forth. 

The English law of evidence cited to us by the pleader for 
‘the special appellant, in regard to the copy of a copy, was never 
intended to be applied to such circumstances as these, and it has 
been laid’down by the Privy Council that the English law of 
evidence is not in all cases to be strictly applied in the Indian 
Courts, but only in those cases where the circumstances are such 
as can fairly admit of it. 

There is a supplemental answer filed by the defendant in 
which the objection, that the copy of the copy is not admissible 
as evidence, is taken in ‘this way, viz. that it was inadmissible by 
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1869 reason of a ‘certain ‘rule of evidence laid down in Mr. Norton’s 
Menue AnI work on evidence. (1), and also by reason of the value of 
Snmmatt Mas- the stamp on which the copy was engrossed being insufficient. 

NAD Bre. 
>`, Whether the point was really pressed before the first Court or 
not, is not shewn. to us, either by the judgment of the Court or 
otherwise; but be that as it may, when the original deed was 
found to be atthe command of the defendant, and the plaintiff 
demanded of the defendant to produce it in Court, and shewed 
herself ready to procure the primary evidence, and was only 
obstructed by the recusance of the defendant, and so forced to 
have recourse to the secondary evidence. I think that the very 
" best secondary evidence was the copy, which was filed by the 
defendant herself, on the records of the Court in lieu and as ‘a 
correct copy of the original. 

Now, as the first copy could not or dinarily under the rules of 
our Courts be removed from the custody of the Judge, it was only 
left for the plaintiff to take a copy of. what the defendant herself . 
placed there as a counterpart of the original, and it may be added 
that throughout the whole proceedings no clear objection ‘has 
been taken as to what, if any, inaccuracy existed in- the copy 
produced by. the plaintiff. I think, therefore, that under these 
circumstances, there is no rule of law in our Courts of equity 
and good conscience to prohibit the reception of the copy as 
evidencé in a case like the present. | 
The third ground is divided'into two parts. The first part is 
that the admissions in. the Solenama, relied upon by the plain-. 
tiff, cannot support her claim without evidence; that they were 
made by the plaintiff's mother and authorized by her; but it is 
clear that she did appoint vakeels to conduct her case in 1856, 
and those vakeels, by virtue of their vakalutnama, did put in 
‘that Solenama in her behalf. This is primd facie evidence 
. that what was done was done by authority. It was always open 
to the defendant to shew that it was not done under authority. > 
No proof, however, has been given or was even offered to estab- 

lish this fast point. : 
The second part of the objection is, that the Solenama can- - 
not prejudice the defendant, as he was a minor at the time of its 
i (1) Page 283, § 581. 
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execution; but it is clear that it has been faken for granted by 1869 
both sides in the Courts below, that the mother throughout acted Maxsun Au 
for herself and as guardian of-her children, and nothing has Srni A 
been shewn by the defendant to disprove this; further, I concur 
with the lower Appellate Courtin holding that when a mother, as 
_ a Gonstituted guardian, acts in good faith for her children in any 
litigation, they’ are bound by those acts. Of course, in case of 
any illegal or fraudulent act of the guardian, the minors have 
specific remedies by personal actions, and be that as it may, the 
fact of the mother’s having acted and haying had power to act . 
as the guardian of her minor children, was never questioned in 
the lower Courts. 
Upon the whole, we see no, ground to interfere with the deci- 
sion of the lower Appellate Court, and we therefore dismiss this 
appeal with costs. 


_ Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


d Sener PRAKASH GANGULI axb NILEAMAL MOOKERJEE ae 
À _ (PeririoxEns).* Apri 27. 


Act XXV. of 1861, ss. 318, 404—Suzt for Possession—Declaration - 
of Title. | ; i 


A plaintiff in a civil suit brought for confirmation of his possession by a declara- 
tion of his title to certain lands, obtained, pending his suit, an order from the Magis- 
trate, under section 318 of the Criminal Procedure Code, that he should be main- 
tained in possession, until ousted by due course of law. The suit was dismissed, 
plaintiff failing to prove his title, and the defendants then applied to the High 
Court, under section 404 of the Criminal Procedure Code, to set aside the Magis- 
trate’s order, and put them in possession. 

Held, their proper course was by a suit in the Civil Court for possession, and the 
appheahon-n under the Criminal Procedure Code was rejected. 


THIS was an application under section 404 of the Criminal. 
Procedure Code, to set aside an order of the Magistrate under 
section 318 of the same Code. 
~ Nabinkishor Roy, for himself and as guardian of Chandra 
Kumar Roy, instituted asuit, onthe 6th October 1866, against 
i Juggesh Prakash Ganguli and Nilkamal Mookerjee, for con- 
firmation’ of possession and title by setting aside an order of the 


* Application under section 404 of the Code of Criminal Procedure. 
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Surveý Authorities,“ and for rectification of the survey map in re- 


Juacusn Pra- lation to Chur Balla, appertaining to Mauza Chur Ballamaina, 
kas Ganautt No, 1480 in the Towji of the Collector im the district of Tip- 


NILKAMAL 
MOoKERJEE, 


perah. After having instituted the suit, Nabinkishor Roy, on 
the same day, applied to the Magistrate, under section 318 of the 


_ Code of Criminal Procedure, and a proceeding was then recorded, 


declaring that Nabinkishor Roy was in possession, and was en- 
titled to retain possession of the disputed Chur lands. Juggesh 
Prakash Ganguli and Nilkamal’ Mookerjee disputed the legality 
of the Magistrate’s order, on the ground that it did not appear on 
the record that the Magistrate was satisfied as to the likelihood 
of a breach of the peace taking place. The Judge, on appeal, 
refused to interfere with the order, which still remained in 
force. 

On the 21st Desai 1866, the present applicants filed their 
written statement as defendants, denying Nabinkishov’s title or 
possession of the lands; and on the 28th August 1867, the Judge 


‘of Tipperah gave a decree, dismissing the plaintiff's suit. This 


decision was upheld on the 19th August 1868 by the High Court 


- on appeal. Nabinkishor Roy, nevertheless, still remained in pos- 


session of the disputed land under the Magistrate’s order and 
refused to give up possession. 


Mr, Allan and Baboo Tarack Nath Dutt, for the petitioners, now 
moved on a petition setting forth the above facts, that the record. 
of the proceedings before the Magistrate on the 6th October 1866, 
be sent for, and the order then made set aside, on the ground that 
it had been determined by a competent Court that the lands com- 
prised inthe Magistrate’s order did not belong to Nabinkishor Roy, 
but to the present petitioners; and that, therefore, Nabinkishor 
‘Roy was not entitled to be maintained in possession under the 


‘said order 


BAYLEY, J.—I am of opinion that this application must be re- 
jected. It is made under section 404 of tlie Code of Criminal Pro- 
cedure; and we are asked to set aside the order of the Magistrate 
of Nowakhally, dated the 6th November 1866, and declare that 
the petitioner is ehtitled “ to resume that possession which he 
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lost by the force and effect of the said Magistrate’s order.” | 1869 
This prayer is based on the statement that, by a judgment of Jvecesu Pra- 
KASH GANGULI 


this Court, dated the 19th August 1868, it was held that the AN? 
plaintiff, in his appeal No. 322 of 1867, against-the present Mooxunex. 
petitioner, had given no evidence whatever of his title or posses- 

sion, and that the right and title to possession of the petitioner 

were thereby established. 

Now, the terms of section 404 are these: The Sudder 
“ Court may, on the report of a’ Court of Session or of a Magis- 
‘trate, or whenever it thinks fit, call for the record of any 
“ criminal trial, or the record of any judicial proceeding of a 
“ Criminal Court, other than a criminal trial, in any Court 
“within its jurisdiction, in which it shall appear to it that 
s there has been error in the decision on a point of law, 
* or that a point of law should be considered by the Sudder 
« Court, and may determine any point of law arising out of 
“the case, and thereupon pass such order as to the Sudder 
“ Court shall seem right.” In the first place we are asked to i 
exercise our extraordinary powers under the provisions of sec- 
tion 404 of the Criminal Procedure Code, that is to say, we are 
asked to declare that the Magistrate passed the order, under 
section 318 of the Code of Criminal Procedure, so illegally that 
we should interfere under section 404, I do not think that the 
Magistrate has, in any way, proceeded either without jurisdiction 
in this case, or illegally. I, therefore, consider that we should not 
admit the application under section 404 of the Criminal Proce- 
dure Code. But, irrespective of that, I do not see that, under 
section 404, any power has been given to us to require the 
Magistrate to set aside his order; and by reason of the decision 
of this Court above cited, to allow the petitioner “ to resume 
& that possession which he lost by the force and effect of the 
“ said Magistrate’s order.” There is no decree in favor of the 
applicant which can be executed, so as to give him legal posses- 
sion. There is merely a ruling by this Court that the plaintiff 
in that case alleged title and undisputed possession, such as no 
way proved this allegation. Ido not think that this decision is 
such an order of a competent Court as would justify the Magis- 
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trate in considering it as a decree for putting the appellant in pos- 


Juccrsn Pra- session. I reject the application with costs. 


KAI GANGULI 


AND 
NILKAMAL 
MOOKERJEE. 


HOBHOUSE, J.—The facts on which this application, under 
the provisions of section 404 of the Code of Oriminal Procedure, 
is founded, are these :— 

One Nabinkishor Roy sued on the 6th October 1866 for confirm- 
ation of his possession of by declaration of his title to certain 
lands. While this suit was pending, proceedings were taken by. 
the said Nabinkishor Roy before the Magistrate, under section 
318 of the Code of Criminal Procedure; and on the 6th Novem- 
ber 1866, the Magistrate, under the provisions of the section I 
have quoted, gave judgment to the effect that Nabinkishor Roy. 
was the person in possession of the property in question, and 
passed an order that the said Nabinkishor Roy was to be main- 
tained in such possession, until ousted by due course of law. 

In the suit instituted on the 6th October 1866, the present 
petitioners before us were defendants,and they denied Nabinkishor 
Roy’s right to the lands in question, and eventually, viz., on 
the 19th August 1868, Nabinkishor Roy’s suit was dismissed in 
regular appeal by the High Court, on the ground that he had 
not established his title to the lands. It is under these circum- 
stances that the petitioners before us ask us to set aside the 
Magistrate’s order of the 6th November 1866. It is not shewn 
to us that in this decision there has been any error in point of 
law, but we are asked to corfsider a particular point of law, and 
pass such orders as may seem right to us. The point of law is 
this, viz., that when this Court has on the civil side determined 
that Nabinkishor Roy had no title to the lands in dispute, then 
the Magistrate’s order of the 6th November 1866, confirming 
Nabinkishor Roy in possession of those lands, is an order which 
of itself falls to the ground, and should, therefore, be set aside. 
But the law says that the person who is confirmed in pos- 
session, under an order-of this kind, shall remain in possession, 
until ousted by due course of law. The question, therefore, is 
whether Nabinkishor Roy can be said to have beer ousted by due 
course of law, by virtue of the decision of the 19th August 1868, 
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It ‘appears. to me that it cannot be so sald, for all that the 1869 
Court said in that decision was ‘that’ Nabinkishor Roy had Jucoxsu Pea- 


KASH GANGULY 


not established his title to the land, but the fact remains that he eee 
is in possession of those lands, and it does not follow that, be- Mooxerszz. 

cause he has-failed in this Court to prove his title to the lands, | 
he may, therefore, be ousted by the petitioners from them. If 
the lands belong to the petitioners before us, and if Nabinkishor 
Roy is actually in possession’ of them, without any title, 
then the petitioners have their remedy in a suit for possession ; 


and if on the other hand, as a matter of fact, Nabinkishor 
Roy, notwithstandirig the Magistrate’s order of the 6th August 
1866, is not in possession, then the petitioners are not ag- 
grieved by that order. 

- In this view, I think that the petitioners have not made out a 
case for our interference under the provisions of section 404, and 
. I therefore agree in rejecting this application. 


Po DC 


~~ 


Before Mr. Justice Kemp and Mr, Justice Glover. 


' SHALGRAM (Darenpant) ve MUSST. KUBIRUN AND OTHERS 1869 
(Puaintires.)* April 28. 
Act x, of 1859, 8. 4—Rent of Stone Quarries—“ Quarrying.” 
. In a suit for rent under g lease of eight annas of a certain hill, and of fourteen 
bigas of land, by which the lessor reserved a yearly rent of rupees 201 for the land, 
and the right of levying a yearly tax oh the parties, who were employed in quarrying the 


stone, field, this was not a snit cognizable by a Haves Courts, under Act X, 
of 1859. 


Khalut Chunder Ghose v. William Minto (1) considered and shied 
' Baboo Tarak Nath Dutt for appellant. 
Mr. C. Gregory for respondent. 
Tux facts of this case sufficiently appear in the judgment of | 
Kemp, J.—The point involved in this special appeal being 


one of considerable importance and of some nicety, the pleaders 


* Special Appeal, No, 2767 of 1868, from a decree of the Judge of Gya, dated the 
30th July 1868, affirming a decree of the Deputy Collector of. that district, dated 


the 23rd January 1868. 
; as i 4) l I, J. N. Ss, 426. 
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on both sides have trgued it at considerable length and with 
great ability. The special appellant before us is the defendant 
in the Court below; the plaintiffs, special respondents, sued him 
for arrears of rent, amounting to rupees 779-7, and also to cancel 
his lease on account of default of payment of the rent, and to 
obtain direct or khas possession. 

The course of the suit was a somewhat peculiar one; the 
Revenue “Authorities, in the first instance, and we think rightly, 


holding that they had no jurisdiction. On appeal, and remand 


of the case, the Collector, accepting the jurisdiction, found that 
the plaintiff had not made out his case against the defendant, 
who was present, and dismissed the plaintiffs’ suit. On appeal, 
the Judge, on the question of jurisdiction, held that “ stone being 
a product of the land, it followed that the rent of stone quarries 
was recoverable in the Revenue Courts,” the plaintiffs, therefore, 
obtained a decree for the amount due, calculated upon the 
admission of the defendants. . 

The question of jurisdiction has again been raised by the 
pleader for the special appellant, and must now be considered. 

It is unfortunate that in this case we have not the original 
lease or its counterpart before us. It appears that the plaintiffs, 
although relying on the lease in support of their claim, accounted 


for its non-production with the plaint by alleging that they had 


lost it. "We are not aware whether the Collector considered the 
non-production of the lease sufficiently excused; but it is clear 
that the counterpart of the lease which was in the possession 
and power of the defendant, was called for under section 29 of 
Act X. of 1859, and was not produced ; he said that the co-lessee 
of the present special appellant was colluding with the plaintiff, 
and that he had purposely withheld the counterpart of the lease 
which was in his possession. Be this as it may, the absence of the 
lease or the counterpart of it is not very material, as the terms 


of the lease are, for the purposes of this contention, sufficiently 


set out in the written statement of the defendant. It appears 
from that statement that 8 annas of a certain hill with 14 
bigas of land, and the right to levy a tax upon parties who are 
employed in cutting {Be stone at so much a head per annum, 
were included in the lease, the rent payable being a lump 
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sum of rupees 201 per annum. It has beet contended by the 
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pleader for the special appellant that the present suit is not for Suarorax 


arrears of rent due on account of land, khiraj or lakhiraj, or 
on account of any right of pasturage, forest right, fisheries, or the 
like, so as to come within the purview of clause 4, section 23, of 
Act X. of 1859. The pleader has called our attention to a decision 
on the original side of this Court, in the case of Khalut Chunder 
Ghose v. William Minto(1). We are of opinion that the principle 
laid down in thaf-decision is a correct one, and that it applies to 
the case before the Court. In the case alluded to, the plaintiff 
let five small pieces of land, together with extensive mining 
rights to the defendant; the land being accessory and necessary 
to the enjoyment of those mining rights. In thatcase, as in this 
case, the rent was indivisible, and there was no means of ascer- 
taining what rent was reserved on the land, and what on the 
mining rights. In that case it was contended, as it has been done 
in this case, by the pleader for the special respondent, that the 
case came under the class of cases for rent on account of “ any 
right-of pasturage, forest rights, fisheries, or the like.” In that 
case the learned Judge observed, “ that each of the modes of partial 
enjoyment or use of the land,” namely, the pasturage, forest 
rights, and fisheries, mentioned in the clause of the. section 
quoted, “is an instance of the use of the land as an agentof vital 
reproduction,” and that “ mining, smelting, and converting ores in- 
to metals, are clearly not the like.” Now, in the case before us, it is 
clear that the rent is indivisible, and we cannot say how much 
was reserved on the land, and how much on the right to quarry. 
Tt is also clear that this small quantity of land was not taken for 
agricultural purposes, but was taken for purposes, subsidiary and 
necessary to the main purpose of the lease, namely, quarrying 
the stone; the land being required for the erection of the huts of 
the stone-cutters, and, therefore, the principle laid down in the 
case quoted ‘from the Indian Jurist applies to the case before this 
Court. It has been said that because a small quantity of land 
was taken, that, therefore, the suit must be’ held to be a suit 
for rent of land, and, therefore, cognizable by the Revenne 
Authorities; Wht in the case of Forlong:v. Johurree Mall (2), 
GOLL J, N.S. 426, (2) Hay’s Rep., 1862, 453, ` 
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it was held that “the right to erect salt golahs at certain 
ghauts, and to charge a cess to persons for using them, did not fall 
within clause 4, section 23 of Act X. of 1859. Now, ‘it is clear 
that, to enable a person to erect salt golahs, he must have taken a 
lease of the land, and have obtained exclusive occupation of the 
site of the golahs; and, therefore, this case is also, in some measure, 
applicable to the case before the Court, inasmuch as, unless the 
defendant had taken a small portion of land to enable him to 
carry out the main purpose of his lease, namely, the quarrying 
of the stone, his lease would have been altogether infructuous. 
We also observe, from the terms of the lease, in as far as they are 
admitted by the defendant, and not questioned by the plaintiff, 
that all the cultivated and culturable land and the product of the 
trees and such like were distinctly reserved, and did not form a 
portion of the defendant’s lease. It was, therefore, obviously the 
intention of the parties and of the defendant to lease the land for 
the purpose of quarrying the stone, and the small are a demised 
was looked upon by the parties as necessary and accessory to 
the carrying out of the purposes for which the lease was taken. 

We are, therefore, of opinion that this claim is one which does 
not fall within the purview of clause 4, section 23 of Act X. of 
1859, and that the Revenue Court had no jurisdiction in the case. 
We, therefore, reverse the decision of the Judge, and dismiss 
the plaintiffs’ suit with costs, including the costs of this special 
appeal. i . 

In respect of the remaining points taken by the special appellant, 
we need not give any decision, inasmuch as we ‘have held the 
suit to be one in which the Revenue Courts have no jurisdiction. 
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Before Mr.. Justice Kemp and Mr. Justice Glover. 


SHAW KHATRUDDIN AHMED AND oruers (Pranses) v. SHEIKH 
ABDUL BAKI (Deréspant).* 


Regulation XIX. of 1814, s. 9—Act X. of 1859, s. 13—Lands appurte- 
nant to a Dwelling-house—Enhancement of Rent: . 


The defendant hag been ‘declared entitled under section 9, Reg. XIX. of 1814, to 
hold certain lands as attached to his dwelling-house at an equitable rent payable to 
the landlord. The landlord subsequently sued in the Revenue Court for enhancement 
of rent of these lands. * 

Held, that a suit for the rent of such ng could not be maintained in the Revenue 
Court. . 

Held-also, per Guover, J.—That the rent so fixed’ on that land must be considered 
the fixed rent of the homestead of the house and ad and not, therefore, capable 
of enhancement. 


Tue plaintiffs sued, in the Court of the Assistant Collector of 
Zilla Tirhoot, to recover rupees 69-1-9, principal and interest, 
arrears of rent for 1272, 1273 Fusli, according to a jummabandi 
and for 1274 according toa notice of enhancement, dated 28th 


March 1866, on certain khoodkasht lands cultivated by the defend- 
ant in two annas separate patta of Mauza Panu -Saraisa. About 


nineteen years before the suit was brought, a division took place 
of the village, of which both plaintiffs and defendant were proprie- 
tors. ‘ This land in suit being adjacent to the defendant’s dwelling- 
house, he was declared, under section 9 (1), Regulation XIX. of 
1814, at liberty to retain it on the payment of an equitable tent 
` fixed then at rupees 3 per biga to the plaintiff in whose pattait was 
situated. The defendant admitted his liability for rent to the 
extent of rupees 45, the amount of rent due for five bigas at 


* Special Appeal, No. 2973 of 1868, from a decree of the Additional Judge of 
Tirhoot, dated the 22nd July 1868, affirming a decree of the Assistant Collector 
of that district, dated the ist October 1867. 


(1) Reg. XIX. of 1814, sec.9.-Ifadwell- ings, and ground immediately attached 
ing-house, belonging to one sharer, shall toit, upon paying to the proprietor of the 
be situated in a mehal or village, which mehal or village an equitable rent for the 
may be included in the estate of another, ground; and the limits of the ground 
the proprietor of such house shall be at and the rent to be paid for it shall be 
liberty to retain it, with the offices, build- particularised in the paper of partition. 
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1869 rupees 3 per biga for three years, but disputed his liability to 
Suaw Kuarr- enhancement. 
UDDIN AHMED 


cae The Assistant Collector considered the defendant was liable 
Asput Bart. to enhancement, because what was an equitable rent many years 
ago, might not be an equitable rent now; but with reference to 
the case of Bipro Dass Dey v. William Wollen (1), he was of opi- 
nion that he had no jurisdiction. The defendant had not raised 
this point, and he gave the plaintiffs a decree for rupees 45, which 

the defendant admitted to be due. 

The plaintiffs appealed to the Judge, who considered that the 
claim, being for ground rent, was entirely within the jurisdic- 
tion of the Collector’s Court; but that the defendant was not Hable 
to enhancement under section 13 of Act X. of 1859 on land, 
which aecording to section 9 of Regulation XIX. of 1814, he 
could only have held as appurtenant to his dwelling-house. He, 
therefore, dismissed the plaintiffs’ appeal. 


The plaintiff then appealed to the High Court, urging 

1. That the defendant’s tenure was lable to enhancement 
under Act X. of 1859, 

2. That what the Collector did, under Regulation XIX. of 
1814, did not bar a suit for enhancement in the Revenue Courts, 
for that was only a fixing of the rents according to the rents then 
prevailing. The Collector’s proceedings in the batwara were not 
judicial asin a suit, and therefore not final for the decision of 
the case. . 

3. Thatthe suit was one for enhancement between landlord and 
tenant upon an admitted tenancy however created, and in regard ~ 
toa matter cognizable by the Revenue Courts; therefore the suit 
was maintainable in the Revenue Courts, 


Mr. C. Gregory for appellants. 
Munshi Mohammed Yusaff for respondent. 


GLOVER, J.—This was asuit for enhancement of rentafter notice. 
Both plaintiffs and defendant are co-sharers inthe same village. 
In 1848 a batwařa was effected by which the defendant’s dwell- 
ing-house was included in the plaintiffs’ share of the es and 


(1) 1 W. R., 228, 
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the Collector, under the provisions of section’), Regulation XIX, 1869 
of 1814, directed that this, together with seven bigas of adjacent Suaw Kaai- 
UDDIN AHMED 


land, should be retained by the defendant on his paying the plain- . % 
tiff a yearly rent of three rupees a biga, and this arrangement was AsbuL Baxr 
duly entered in the batwara papers. The plaintiffs now seek to 
enhance this rate of three rupees a biga up to rupees 6 the usual 
rate, on this ground amongst others, that the Regulation only 
refers to land immediately adjacent to a house, and not to large 
fields, which are moreover cultivated by the defendant as a ryot. 
The Assistant Collector thought that the plaintiff was entitled 
to enhance, but gave no decree, holding that the Revenue Courts 
had no jurisdiction. The Judge, on appeal, thought that the 
case was cognizable by ‘the Collector, but that the rate, 
fixed by the Collector on the batwara proceedings, was conclu- 
sive so far as the Revenue Courts were concerned. The 
point taken in special appeal is that the batwara proceeding 
is no bar to enhancement; that the lands then given by the 
Collector, did not come under the definition of section 9 of the 
batwara law; and that, if they did, the utmost the Collector did 
and could do, was to fix what was then an equitable rent, and 
that it did not follow that what was equitable then, was equitable 
now. For the special respondent it was contended that the Revenue 
Courts had no jurisdiction, as had been found by both the lower 

Courts, and that there was no need to go -into the question 
as to whether the batwara order was a final one or no. 

It appears to me that this is a valid objection, so far as 
regards, the want of jurisdiction. I do not, however, understand 
the Additional Judge to decide the case on this ground; for in one 
part of his decision, he says “the claim is entirely for ground 
“rent, and therefore within the cognizance of the Collector.” 
I take his meaning to be that, although the Collector had juris- 
diction, still the batwara proceeding must be assumed to have been 
correct and to be a sort of bar to the plaintiffs’ claim to enhance. 
I admit, however, that there are some parts of his judgment, 
which seem to mean that, as the land in suit was immediately 
attached to the defendant’s house, the rent fixed by the Collector, 
under section 9, Regulation XIX. of 1814, was in the nature of 
house rent, and not recoverable under Act X. of 1859. 
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But whatever his real meaning may be, I take it that -there is 
no jurisdiction in the Revenue Courts to try a case like this. 
There can be no doubt (indeed the batwara papers shew this 
very clearly) that the Collector gave the seven bigas of land to the 
defendant as an appanage to his dwelling-house, which appears to 
have comprised a considerable block of buildings, including a 
mosque. Whether or not the grant was excessive for the purpose, 
is a question with which we have nothing to do now. It is enough 
that the Collector was authorized, under the batwara law, to 


‘give such land as he thought proper to consider “ attached ” to 


the defendant’s homestead as an appurtenance to that homestead, 
and it seems to metherefore, that the rent fixed on that land 
must be considered as the rent of the homestead of the house 
and grounds, as it would be called in England, and that such 
rent could not be the subject of a suit under Act X. of 1859: 
the proper forum would be the Civil Court, For these reasons 
I think that this special appeal should be dismissed with costs. 


Kemr, J.—I concur inthis judgment. It appears to me that 
the land is immediately attached to the house of the defendant, 
special respondent, “ forming, as if were, one compound or set of 
premises.” Bipro Dass Dey v. William Wollen (1). The suit 
ought to have been brought in the Civil Court. . 


se ee 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. . 


GIRISH CHANDRA DUTT (Pertrrioner) v. BUZUL-UL-HUQ 
(Orrosire Party.)* i 


Act XVI. of 1864—Act XX. of 1866, ss. 3, 53, and 55—Registration— Bond. 


A petition for payment of a bond, which had been specially registered under .Act 
XVI. of 1864, was presented on the 8rd of April 1866. Held, that it must be con- 
sidered as having been presented under section 53 of Act XX. of 1866, by virtue of 
the 3rd section of that Act, which repealed Act XVI, of 1864, consequently the 
decision of the Principal Sudder Amcen, to whom the petition was presented, was, 


(1) 1 W. R., 223, 


* Motion, No, 337 of 1869, from a decree of the Judge of Jessore, dated the 25th 


September 1867, reversing a decree of the Principal Sudder Ameen of that district, 
dated‘ the 14th December 1866. 
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under section 55 of Act XX. of 1866, final. There could‘be no appeal from that 
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decision ; therefore the Judge had no jurisdiction to reverse the Principal Sudder G kisu GHAN 


Ameen’h decision. 


Baboos. Jadunath Das and Prasanna Kumar Roy for peti- 
tioner: - ; 


Baboo Ramanath Bose for opposite paniy: 


Perrrron of. Girish Chandra Dutt, of Bolla Pergunna, Zilla 
Jessore. 

Girish Chandra Dutt skecutod a bond ; in favor of the Munshi 
Buzul-ul-Huq, which was specially registered under Act XVL 
of 1864. 

On the 3rd April 1866, Buzul-ul-Huq: presented a petition, 
under Act XVI. of 1864, to the Principal Sudder Ameen 
of Jessore, for the enforcement of the bond. The bond 
contained a condition that, if the amount due upon it should not 


be paid by the 29th Aswin 1272, interest should be charged 


at the rate of one anna per rupee per diem. On the 14th 
December 1866, the Principal Sudder Ameen ruled that the 
obligee could not recover penal damages in the shape of interest, 
but could only claim the sum lent with interest, at the ordinary 
legal rate. He therefore referred the obligee to the Small 
Cause Court, which had jurisdiction to try the case. 

From this order of the Principal Sudder Ameen, the obligee 
appealed to the Judge, who on thé 25th September 1867, re- 
versed the decision of the Principal Sudder Ameen, and decreed 
the entire claim of the obligee. Girish Chandra Dutt was not 
served with the notice of the appeal, and applied to the 
Judge for a re-trial of the case, objecting that he had no jurisdic- 
tion to entertain the appeal. On the 8th June 1868, the Judge 
held--that the suit having been instituted under Act XVI. 
of 1864, section 55 of Act XX. of 1866 did not apply to 
the case, and he accordingly rejected Girish Chandra Duti’s 
application for a new trial, Act XX. of 1866 received 
the assent of the Governor-General on the 2nd April 1866, 
and came into operation on the Ist May of that year. 
On 12th September 1868, Giris Chandra, Dutt presented a 
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petition to the Higli Court against the Judge’s order on the 
ground that, although the suit was instituted under Act XVI. of 
1864, yet, when that Act was repealed by section 3 of Act XX, 


_ of 1866, and the decree in the case was passed under section 55 


of -Act XX. of 1866, that section 55 of the later Act does, 
therefore, apply to the case. 


The Court (Peacock, C. J., and MITTER, J.) granted a ` 


rule. - 
On 1st May 1869, the above rule was made absolute under 
the following judgment delivered by 


Peacock, ©. J.—It appears to me to be clear that the pre- 
sentment of the petition under Act XVI. of 1864 must be consi- 
dered as having been done under Act XX. of 1866, by virtue of 
section 3 of that Act. That being’ so, the decision of the then 
Principal Sudder Ameen, which was made after the passing of 
Act XX. of 1866, must have the same effect as if it had been pass- 
ed upon a petition presented under Act XX. of 1866; and conse- 
quently, under the provisions of section 55 of that Act, no appeal 
would lie from the Principal Sudder Ameen to the Judge. The 
Judge had no authority, therefore, to reverse the decision of the 
Principal Sudder Ameen, and all that he did was without juris- 
diction. The rule must be made absolute for setting aside the 
decree or order of the Judge reversing the decree of the Principal 
Sudder Ameen, and all subsequent proceedings. The plaintiff 
must pay the costs of this application, and the costs in the lower 
Appellate Court. 








Before Mr. Justice Bayley and Mr. Justice Mitter. 


MAHIMA CHANDRA KUNDU (Prater) v. MOULVI 
NURUDDIN anp orusRs (Derenpants.)* 


Execution.— Claimants —Act VIII. of 1859, s. 246—-Onus of Proof. 


A decree-holder caused the right, title, and interest of his debtor in certain land 
to be attached in execution, A claim was preferred, under section 246, Act VIII 
of 1859, agaist the attachment by a previous purchaser, but was rejected. The 
claimant then instituted the present suit for confirmation of his possession upon 


* Special Appeal, No. 2778 of 1868, from a decree of the Judge of Dacca, dated 
the 31st January 1868, affirming a decree of the Principal Sudder Ameen of Fur- 
reedpore, dated the 29th December 1866, 
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reversal of the said order. The defence set up was that the purchase was merely 


benami. 


‘Held, that the onus was upon the plaintiff to make out his title. 


Lalla Roodropershaud v. Benode Ram Sein (1) distinguished. 


THIS was a suit for confirmation of possession, upon.reversal of 
an order passed on 21st July 1866, under section 246, Act VIII. 


(1) Before Mr. Justice Phear and Mr, Jus- 
tice Hobhouse, 


The 21th August 1868. 


LALA RUDRA PRASAD (ONE oF THE DE- 
FENDANTS) v. BINODE RAM SEN AND 
OTHERS (PLAINTIFFS).* 


Baboo Kishen Sakha Mookerjee for 
appellant. 


Baboo Ramesh Chandra Mitter for 
respondents. j 


THE judgment of the Court was de- 
livered by 


Parag, J.— We think that the 
Judge of the lower Appellate Court 
has dealt erroneously with this case. 
He seems to have entered upon it 
with the impression, that the order of 
the Principal Sudder Ameen, made in 
the execution proceedings, and there 
allowing the present defendant’s claim, 
could, in some way or other, affect the 
burden of proof in this suit, ‘It is 
clearly not so. The only effect of the 
Principal Sudder Ameen’s order, under 
section 246 of the Civil Procedure 
Code, “was to „drive the plaintiff to 
bring this suit for the purpose of as- 
serting his right, and further to bring 
this suit within'twelve months, But the 
suit having once been brought, the 
burden lies upon the plaintiff to give 
some prima facie proof of his claim. 
Now, his claim to the property, which 
is the subject of the suit, is nothing 


~ * Special Appeal, No. 791 of 1868, from 
a decree passed by the Judge of Beerbhoom, 
dated the 14th January 1868, reversing a 
decree of the Principal Sudder Ameen of 
that district, dated the 24th June 1867, 


other than this, that the property is 
the property of his judgment-debtor ; 
and as such he is entitled to take it 
in execution of his former decree. It 
does happen in this case that the de- 
fendant affords the plaintiff the prima 
facie proof which he wants, for the 
defendant, in his written .statement, 
admits that the property -was the pro- 
perty of the judgment-debtor, and 
says that it has passed to him (the 
defendant) by a conveyance from that 
judgment-debtor. At this stage, then, 
the burden of proof is shifted, and it 
becomes incumbent upon the defend- 
ant to show ‘that there has been a 
transfer of the property from the judg- 
ment-debtor to him, But here again 
he like the plaintiff, can appeal to the 
words of his opponent for the purpose 
of supplying at least prima facie evi- 
dence on this point; for the plaintiff, in 


his plaint, clearly admits that there 


was a deed of sale, from the plaintiff 
to the defendant, executed between the 
parties only ; he asserts that this docu- 
ment is invalid for the purpose of 
transferring the property as against 
him (the plaintiff), because it was con- 
cocted in fraud and with the direct in- 
tention of defeating his (the plaintiff's) 
just rights. 

In this view of the case, it is clear 
that the lower Appellate Court was 
wrong in enquiring whether or not the 
deed was executed. The parties stood 
before the Court, with the admis. 
sion by the plaintiff himself, that a 
deed executed by the judgment- 
debtor, in favor of the defendant, did 
actually exist. The matter, which was 
in contest between the parties, was 
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of 1859, upon the allegation that Baxi Mabima Chandra had 


sold to the plaintiff the land in 


dispute; that, after such sale, 


Moulvi Nuruddin, who held a decree against the said Mahima 
Chandra, caused the same to be attached thereunder; and that 
the plaintiff had filed his claim under section 246, Act VIII. 
of 1859, but that it had been rejected. 

The defendant set up, in his written statement, that the sale 
was merely benami for the purpose of defrauding the creditors. 


whether or not that was a good and 
valid deed; whether it had the effect 


which in terms it purported to have. 


The plaintiff said it had not, as we 
have already mentioned, because he 
said it was a fraudulent act against 
him, and, therefore, must be treated as 
a nullity. Now, if this be so, nothiig 
can be plainer, we think, than this; that 
the burden of proving the allegations 
of fraud and collusion lay upon the 
plaintiff. The plaintiff made those 
allegations ; and unless those allega- 
tions were proved, there was a good 
title in the defendant; there was a 
transfer of the property from the judg- 
ment-debtor to the defendant, which 
the judgment-debtor himself could not 


gainsay ; and it is we think diffieult 


to draw any substantial distinction 
between the case as it thus rests be- 
tween the parties and the case of 
Sreeman. Chunder Dey v. Gopal 
Chunder Chucherbutty (1). But even 
apart from the decision of the Privy 
Council, which is there reported, it is 
almost elementary to say that, where 
a litigant party's case .depends upon 
the establishment of fraud, in the con- 
duct of the other side, it lies upon 
him to prove the fraud. Now, it seems 


to us, that the Judge of the lower Ap- 
pellate Court has decided the suit be- 
tween the parties, not upon the issue 
of fraud, which it lay upon the plaint- 
if to make out, but upon the false 
issue, whether or not the defendant’s 
kabala had ever been executed, which 
issue, if it really arose between the par- 
ties, no doubt would rightly rest upon 
the defendant. 

Under these circumstances we think 
that we must reverse the decision of 
the lower Appellate Court, and remand 
the case to that Court for re-trial upon 
the issue, whether or not the kabala, 
executed by the judgment-debtor to 
the defendant, was made to the know- 
ledge of the defendant, in fraud of the 
plaintiff, and to defeat his rights in ex- 
ecution of the Civil Court decree. If 
the Judge should be of opinion that 
the deed was made in fraud of credit- 
ors, among whom the plaintiff was one, 
he ought: to find this issue in the 
affirmative, even though he should not 
come to the conclusion that the judg- 
ment-debtor and the defendant had, 
at the time of the execution of the 
decd, a specific intention to defraud 
the plaintiff personally. Costs will 
abide the event. 


(1) 11 Moore's I. A., 28. T 
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The Principal Sudder Ameen dismissed the suit; and on ap- 
peal the Judge confirmed the judgment of the lower Court. 
The plaintiff appealed to the High Court. 


Mr. Alian and Mr. Rochfort for the appellant. 
Baboo Bamacharan Banerjee for the defendant. 


Bay.ey, J.—This was a suit brought for the declaration of 
the plaintiff's title, and for the cancellation of a summary order 
passed in execution of a decree in 1866. The plaintiff alleged 
that the lands in dispute belonged to one Baxi Mahima Chandra, 
who on the 21st July 1866 sold the same to the plaintiff; 
that the defendant attached the said lands, in satisfaction of 
his decree against the vendor; and that the plaintiff set up 
a claim under the provisions of section 246, which was rejected. 
The answer was that there was no real sale; that the trans- 
action was in fact only a paper one; and that the real object of 
it was to keep the property out of the hands of the creditors. 

The first Court held, that the plaintiff had failed to shew that 
the sale on which he relied was in fact a real transaction; that, 
although certain deeds were executed, purporting to shew that 
there was such a transaction, still no consideration had passed, 
and that the conduct of the parties in respect to the kabala 
indicated that the sale was not a dond fide transaction. The first 
Court, accordingly, dismissed the plaintiffs suit. On appeal, the 
lower Appellate Court adopted the réasonings of the first Court, 
and upheld that judgment. 

In special appeal, it is contended, dias as the defendant pleaded 
that the deed” of sale set up by the plaintiff was in fraud of 
creditors, it was for him to prove his allegation. Two cases, 
Lal Behari Dutt v. Srinath Mookerjee (1), and Lalla Roodro- 
(1) Before Mr. Justice Phear and Mr. Justice a decree, and that the defendant has 

Hobhouse, seized and sought to sell this decree 

The 3rd June 1868, as being part of the assets of his 

assignor, and he sues to establish his 

right to this decree by virtue of his 

purchase as against the defendant: 

The defendant appears to admit that 

Pussr, J.—In this suit the plain- the assignor did, as a matter of fact, 

tiff avers that he is the assignee of transfer his decree to the plaintiff, but 
10-—c 


LALBEHARI DUTT (Puarmtirr) v. SRI- 
NATH MOOKERJEE AND OTHERS 
(DEFENDANTS). 
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pershaud v. Benode Ram Sein, (1) havé been cited in a 


of the contention. 

he alleges that tbat transfer was 
fraudulent and fictitious, and made with 
the intent to defraud him and other 
ereditors. We are not sure whether 
the statement of the defendant actually 
took this form in words, but there is 
no doubt that the defendant did allege 
that the plamtiff was not entitled to the 
declaration of his right by reason of 
the transfer being fraudulent and ficti- 
tious; and his counsel has before us 
put it in the form, ‘which I bave just 
now given to it, and there is no doubt 
that it must take that form, in order 
that it may be of any value*to the 
defendant. 

On this state of things, the lower 
Appellate Court has decided, and 
decided as we think rightly, that “ the 
onus of proof was clearly on the defen- 
dant,” which means that the plaintiff 
wasentitled'to obtain the declaration he 
sought, unless the defendant ‘succeed- 
edin showing the fraud against him 
which he alleged. Thelower Appellate 
Court, at some length, refers to what it 
considers to be the material evidenae in 
the case, and arrives at the conclusion 
that this evidence serves to make out 
the defendant's allegation. 

I have marked, by figures, the differ- 
ent items of proof which he thus refers 
to. I find that they amount to aboutseven 
or eightin number. Ido not propose now 
to discuss them in detail. I think it 
sufficient to say that, in my opinion, no 
is evidente of fraud 
against the defendant, or of fictitious 
fabrication of the document, with intent 
to defraud the -defendant or other 
creditors, among whom he had a right 


Cai 


to class himself, The first: of he 
items (for I will mention one or 
two, merely to show their ` character) 
is that “the deed is written upon a 
“75` yupees stamp, while a 50 rupees 
stamp would have been sufficient:” 
I am perfectly unable to see how that 
circumstance, taken by itself, should 
indicate any: intent to defraud the 
defendant or any other of his créditors. 
Mhe second is that “the stamp, being 
“purchased as shown, m another district, 
“is still more suspicious.” The Judge 
must rather mean “is still more indica- 
“tive ofa fraudulentintention agairist tlie 
“defendant.” As in the first instance 
I have giyen so here tool am utterly 
unable to see that this, taken by itself, 
indicates, in the least decree, an intent 
to defraud the defendant or any other 
person. I think that these two instances 
afford a fair example of the’ materials 
upon which the Judge relies, and serve 
to show that he has come to.a decision 
against the plaintiff, upon’ evidence, ` 
which isnot legally sufficient to support 


his decision. 


Itis true that some of. these might 
have a tendency to show that the date 
on the deed was anterior to the actual 
date when the deed was made; but 28 
that antedated time, if it was an 
antedated time, did not carry back the 
purchase by the plaintiff to a time 
preceding the titlé of the defendant; 
it was of no use for the purpose of 
defrauding the defendant. Itean there- 
fore be no evidencé of specific fraud, 
such as it was necessary for the defend- 
ant to establish in this case, although 
it is possible that it might have served 


(1) Sec p. 71, ante. ` ad 
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‘facts of the case now before us. j E aa 
-.-In the first case the facts were not similar, that 3 is to say, the Kouxou 
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to throw a cloud upòn the perfect 
honesty of the: transaction, exhibited 
in the transfer deed, which would have 
been valuable ‘as ‘adding force to any 
evidence of fraud against the defendant, 
had there been any such evidence 
given in the case. It might, for if- 
stance, in such a case, have enabled the 
Judge to decide, without difficulty, 
between the evidence of fraud given 
against the defendant-on the one side, 


and the evidence of bora fides 


Which the plaintiff -might have put 
upon the record onh thé other. But 
here- there is absolutely no evidence, 
other than this-very evidence in ques- 
tion, of intention -on. the part of the 
plaintiff, and his transferer to commit, by 
the transfer, a fraud on the defendant 


personally, or on any class of persons 


among whom he fell. I donot, how- 
‘ever, wish to say that. I think that 
these materials have ‘the effect, even 
taken altogether, of throwing any 
such cloud as [ have suggested on the 
character of the transfer. ‘The case is 
here as a Special Appeal, and I do not 
think that there is any necessity for 
me to express an opinion upon that 
point. : 
n It follows then that as the evidence 
upon which the Judge relied is in- 
sufficient for the purpose of supporting 
the defendant’s plea of fraud, and it is 
not suggested that there is any fur ther 
evidence bearing upon that issue, 
which -he has neglected to notice, and 
„as further, the plaintiff was entitled to 


succeed, unless the defendant did make 
out his: allegation of fraud and dis- 
honesty on the part of the plaintiff 
against himself, the decision of the 
Judge must: be .reversed, and the 
plaintiffs suit decreed. 

It is true that the J udge has, in the 
last part of his judgment, made 
allusion to the evidence, in support of 
the bona fides of the consideration 
allege& to have been: paid by the 
plaintiff, and has apparently expressed 


_his opinion that the bona fide payment . 


of that consideration is not made out; 
but with regard to that, I must observe 
that it -was not competent for him, 
after having started with saying that 
the onus lay upon the defendant, to 
turn back again, and go into the 
plaintiff's case, and say that the plaint- 
iff ought not to succeed, because he 
had not established it. I think, further, 
that the comments he has made upon 
the evidence as to the payment of 
consideration, really show that he was 
mainly guided in the conclusion at 
which he arrived, with regard to 
that issue more by speculation, than 
by-any proper consideration of the in- 
trinsic value of the evidence. .But it 
is not necessary for.us to make our 
decision turn,.in any way, upon what 
the lower Court has done on this point, 
because the plaintiff is entitled to suc- 
ceed upon the defendant's failing to 
prove his plea of fraud and dishonesty. 
_ -The plaintiff: must have his costs in 
all the Courts. 
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the value of the paper, place of purchase, &c., &c., do not exist in 
this; andin the second place, there is nothing to shew that there 


a , Was in those cases an adverse order under section 246. But, irre- 


Movunyvr 
’ NURUDDIN. 


spective of those decisions, it appears to me clear that, when in 
this suit for setting aside a summary order under the provisions 
of section 246, the plaintiff comes in under the allegation that 
the order was illegal, it was for him to prove that it was so, and 
that such ought to be set aside as illegal. 

I would add that it was not entirely on the plaintiff’s evidence 
alone, but on the conduct of parties and all the circumstances 
surrounding the transaction in respect of the transfer that the 
first and the lower Appellate Courts have concurrently found 
that the transaction of sale was not a bona fide one. 

‘In this view of the case, I see no reason to interfere, and I 
would, therefore, dismiss fhis appeal with costs. 


MITTER, J.—I am of the same opinion. When a plaintiff 
asks for the confirmation of his title, the onus is always on him 
to make out that title to the satisfaction of the Court. The mere 
fact of the defendants admitting the execution of the deed, on 
which the plaintiff relies, is not sufficient to relieve him from the 
onus of proving that the title which that deed purports to create 
is a substantial one. 

Kabalas and other instruments, by which a property is trans- 
ferred from one person to another, are mere evidence of such 


‘transfer ; and, when a plaintiff alleges that he is in possession of 


the property, and asks for the declaration of his title only, the 
bona fides of that title being questioned by the defendant, it is for 
the plaintiff to make out that that title is really and substantially 
what it purports to be on the face of the deed upon which he 
relies. I do not think that the plaintiff in such a case has a 
right to say—“ declare my title if the defendant cannot prove 
that it is a fictitious one.” But be this as it may, it is ‘clear 
that a party seeking to get rid of an order passed against him 
under section 246, is bound to shew that the title, under which 
hé comes, is a perfectly good and Valid one. In the present case 
it has been already decided, in the execution department, that 
the judgment-debtor was in possession of the property, notwith- 
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standing the alleged transfer set up by the plaintiff. That pro- 
ceeding ought to be at least taken as a primå fucie proof against 
the plaintiff, and he is, therefore, bound to shew that the Court 
came to an erroneous conclusion in the execution department. 

` With reference to the first case cited by the special appellant, 
I would observe that it does not appear from that case that 
there was an adverse order under section 246. The second case 
has no bearing upon the question now before us. That was a case 
instituted by the decree-holder, who had been unsuccessful in 
the execution department, for, obtaining a declaration that the 
property which was attached-by him, was the property of his 
judgment-debtor ; and although the defendant had set up a sale 
from the judgment-debtor, the plaintif having admitted the 
factum of the sale, was held to be bound to prove that the trans- 
action was a fraudulent one. Whether there was any plea of 
fraud or not, itis clear that the plaintiff in that case having 
come into Court to get rid of a judgment under section 246, 
was bound, under any circumstances, to make out a prima facie 
case. In the present case, however, although the plaintiff set 
up a deed of. sale, both the Courts below have found that the 
transaction was acolorable one, and they came to this conclusion, 
upon the ground, that there was no interchange of the consi- 
deration-money, and that the kabala was executed in such a 
manner, and under such circumstances, that it could not be taken 
to represent a bond fide transaction, 

Under these circumstances, the grounds taken in this special 

appeal must fail, and it is accordingly dismissed with costs. 
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_* «+ Before Mr. Justice Bayley and Mr. Justice Mitter - u e x 
- NIZAMAT ALI (Dzrexpanr) v: RAMESH CHANDER ROY -` 
(PLAINTIER).* e; 


age Special A PPR Objection taken Sor the first lime.. 


E a ‘suit for kabuliat at an enhanced Kate; the Court of first instance gave R 
decree for an amount less than that of the claim. No objection was taken before the 
lower Appellate Court that, under the Full Bench Ruling in Golam Mahomed y. As- 
mut Ali Khan Chowdhry (1), the suit was liable to be dismissed. This objection was 


taken for the first time inspecial appeal. 


x 
H 


_ Held, that the objection could not be entertained. 
Shamachurn Chucherbutty v. Bindabun Chunder Roy (2) and Dindyai Para- 
manick v. Surendra Nath Roy (3) distinguished. ` 


Baboo Akhil Chandra Sen for appellant. 


Baboo Rajendra Nath Bose for-respondent. 


_ Bayer, J.—THIs was a suit fora kabuliat at enhanced rate. 
The defendant pleaded his occupancy as'a talookdar at a fixed 


'"* Special Appeal, ; No. 3000 of 1868, from a decree of ‘the “Additional Indge of 
Chittagong, dated the 2ist August 1868, affirming a decrees of the Deputy Collector 


of that district, dated the 13th'April 1868; 


‚(1).Case No. 1175 of sie: March 19th, 
1868. 


(2) Case No. 1395 of 1866 ; January 
30th, 1898; 


8 Before Mr, Justice Phear and Mr. Fustice 
Hobhouse. 


The 25th June 1868. , 


DINDAYAL PARAMANIK (DeErENDANT) 
v. SURENDRANATH ROY (Prarmtirr).* 


Puear, J.—The plaintiff in this suit 
seeks to obtain a kabuliat from: the de- 
fondant, at a certain rate of rent specified. 
The first Court has found that he is not 
entitled to obtain a kabuliat at the. rent 
so specified and claimed, but, nevertheless, 
has decreed that he shall obtain one at 
the old rates paid by the defendant, which 
were less than those of the kabuliat in 
question. 


ms 


Against this decision, the Jorat 
appealed to the J ndge, in whose judg- 
ment we find it stated :—“ The next plea 
“is that, as the lower Court found that 
“tho plaintiff had not proved his claim 
“to a kabuliat at enhanced rates, no 
“decree for a kabuliat,-even at the old 
“rates, should have been given.” Tho 
Judge went on to make some observations 
with regard to this plea, and eventually 
over-ruled it. Finally, he dismissed the 
appeal, and confirmed the decision of the 
first Court. 

The defendant appeals to this Court 
specially, and oné of the grounds of appeal 
is that, ‘when the lower Courts found 
“that the plaintiff could not prove the 
“rent for which he tendered the potta to 
“your petitioners, they should have dis- 
“ missed the plaintiff's case, without mak- 
“ing any further enquiry.” There can be 
no doubt that this objection is a perfectly 


* Special Appeal, No. 3180 of 1867, from a decree of the Additional Judge of Nuddea, 
dated the, 30th August 1867, affirming a decree of the Deputy Collector of that dis- 


trict, dated the 23rd May 1867, 
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rate of rent. The first Cour? gave the pħintiff a decree for a 
kabuliat at rupees -2,‘the amount claimed being rupees 6 per kani, 
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‘The lower Appellate Court upheld the judgment of the first Court. 


good objection to the Judge’s determina- 


-tion of the matter of law, which as we 


have mentioned, the appellant raised be- 
fore him; and the only question that 
has, occurred to us, with regard to the de- 
fendant’s right to succeed in special ap- 


‘peal on this head is this, namely, whether — 


this defence to the plaintifs suit, which 


` the defendant first set up in the Appellate 
Court below, and now relies upon, not ` 
having been taken, as in fact it was not - 


tuken in the Court of first *instance, 
ought:to have.been allowed to be taken 
in the Court of Appeal. : 
After a little consideration, we are. of 
opinion that an objection of this kind, 
which is founded upon law only, may be 


made, by a party to the suit in the Court 


of Appeal,. although it has wot been 
madein the Court below. Perhaps,. it 
might be said generally, that points which 
have not been taken in the Court below, 
ought not to be taken in a Court of Ap- 
peal ; and at any rate, whenever so taken, 
if they are founded in any. material de- 
gree upon matters of fact, the Court of 
Appeal would probably do right, as n 
general rule, to refuse to entertain them, 
because it can never be known with cer- 


tainty whether, if the point had been. 


taken in the Court of first instance, and the 
opposite party been allowed to bring for- 
ward evidence, which might have seemed 
to him necessary in consequence, the facts 
before the Court would not have assumed 
g different aspect from that which they do 
exhibit under the existing circumstances 
of thecase, As regards a pure point of law, 
no doubt, this argument does not apply, 
but still it is inconvenient, to say the 


‘least of it, both to the Court and to the 


parties that a point of law should be 
sprung in a Court of Appeal, which had 


“not ‘been raised and discussed before the 


Court. It is-too, somewhat unfair to the 
lower Court, that its judgment should be 
objected to, on the ground of omission 
to.decide a question, to which its atten- 
tion haðnot been directed by the parties, 
or which was not necessarily involved in 
the substance ‘of the contest between 
them. And we do not think that an Ap- 
peal Court would act improperly, if it 
declined‘ to listen to an objection of this 
sort so made before it. However, in the 


-present case, the Judge has, as we have 


already mentioned, entertained the dbjec- 
tion of the special appellant, and given 


‘a judicial decision upon it; and we think 


that there is cértainly nothing necessarily 
wrong onthe part of a Court of Appeal, 
in entertaining a point of law, for the 
first.time, which had not been raised in 
the Court below, This being so, we can- 
not see how we can avoid giving liberty 
to the special appellant to object in law 
before us to the decision which the Judgo 
has pronounced, 

We have already said that the decision 
is not a correct one. Ina case lately deter- 
mined by a Full Bench of this Court, it 
was expressly held that, when a plaintiff 
claims of the defendant a kabuliat at n 
specified rent, his suit fails, and ought to 
be dismissed, if he does not succeed in 
establishing his right to a kabuliat at that 
specified rent. Obviously (indeed, it is 
admitted by the respondent in this case), 
the plaintiff here, whatever were the 
merits of the suit in other respects, did’ 
fail to make out to the satisfaction, either 
of the first Court, or the second Court; 
that he was entitled to obtain from the 
defendant a kabuliat at the amount of 
rent which he claimed. Under tho rul- 
ing, then, of the High Court to which 
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The only point urged in special appeal is, that the plaintiff 
having failed to prove the specific rate he sued for, viz., rupees 6 
per kani, his suit should have been dismissed at once under the 
Full Bench Decision to that effect. 

This objection was not taken before the lower Appellate Court, 
although the question of rate was clearly before that Court. 


. The pleader for the special appellant however contends, on 
.this point, that it has, been laid down in Shama Churn 


Chucherbutty v. Bindabun Chunder Roy (1), that every new 
exposition of law, as made by the Full Bench, should always be 
followed by us; and that this being so the plaintiff having failed 
to make out the precise rate which he sued for, his suit was liable 


E ‘to dismissal. ° 


In the first place the decision of the Full Bench in Shama 
Churn Chucherbutty v. Bindabun Chunder Roy (1) was 
exclusively confined to the question as to whether an appeal 
lay to this Court as to the reasonableness or otherwise of the 
order of the lower Court admitting a review, after the expiry of 
the prescribed period of 90 days; and in the next place, I am 
aware of no rule or authority which makes it imperative on the 
Division Benches to follow every ruling of the Full Bench, when 
the point, subsequently decided by that ruling, was never pleaded 
in the Court below. If this were so, every case in which a Full 
Bench Decision is passed intermediately between the date of the 
decision of the lower Appellate Court, and that of the hearing 
of the special appeal, has to result in an entire dismissal of the 
plaintiff’s suit, on the authority of the subsequent Full Bench 
Ruling, although the defendant may not have contested the 
plaintiffs claim as to that point. 

I do not think, therefore, that, in a special appeal like this, the 
objection, now taken before us, ought to be allowed. Besides, the 
justice of the case does not, it seems to me, require that such 


‘we have already referred, the Courts be- therefore, is made ont We decree the 


low ought, as a matter of law, to have appeal, and ‘dismiss the plaintifi’s suit, 
dismissed the plaintiff's suit on this but without costs in either of the Courts 


ground. below : the special appellant to have his 


The objection of the special appellant, costs of this Court only. 
(1) Case No. 1395 of 1866 ; January 30th, 1868, 
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an objection should be allowed to be taken at this late stage of 
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the case. The lower Courts have, after a careful investigation, Nizamat Att 


come to a finding as to what was the fair and equitable rate of 
rent due to the plaintiff, and nothing has been urged as agaist 
this finding on evidence., 

I would dismiss the appeal with costs. 


` MITTER, J.—I concur. The objection now raised by the- 


special appellant was not taken before either of the lower Courts; 
and I see nothing in the justice of the case to induce me to allow 
it at such a late stage of the proceedings. 

The Full Bench decision in the kabuliat ease, Golam Mahomed 
v. Asmut Allee Khan (1), does not rule that, in every case for a 


Konsi 
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kabuliat in which the „plaintiff has failed to prove the specific- ` 


rate claimed by him, the Court is bound, as a matter of course, 
to dismiss the suit at once. All that has been laid down by that 
decision is, that a suit for a kabuliat being in the nature of a 
declaratory suit, the Court would be justified in dismissing it, 
if it finds that a plaintiff has failed to prove his right to obtain 
a kabuliat upon the precise terms which he sought to impose upon 
the defendant. 

As regards the caseof Din Dyal Paramanich v. Surendra Nath 
Roy (2), I wish to observe that the objection was taken as soon as 
the question of rates was finally determined ; and it appeared to us 
that the justice of the case required that that objection should be 
allowed. The plaintiffs suit being in the nature of a suit for 
declaration of right, it was quite in the discretion of the lower 
Court to make that declaration, notwithstanding the failure of 
the plaintiff to make out the specific rate he had sued for. The 
special appellant did not raise any objection in the lower Courts 
against the exercise of this discretion, and he is therefore not now 
in a position to say that those Courts have exercised it in an im- 
proper manner. If we were to allow the special appellant to take 
this objection at such a late stage of the proceedings, the result 
` would be that the special appellant, who has hitherto fought the 
case upon different grounds, and failed to make out those grounds, 


(1) Case No. 1175 of 1867 ; wees 19th, (2) See page’78 ante. 
1868. 
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would succeed 1 in getting rid of two adverse decisions passed by 


N LENAR ALt two competent Courts of Justice, after a careful investigation into 
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the merits of the case, and that upon a ground which was never 
taken before in either of those Courts, 
I agree in rejecting this special appeal with costs. 


Before Mr. Justice Norman and Mr, Justice E. Jackson. - 
In THE PETITION or MAHARAJA SIR JAI MANGAL SING BAHADUR.” 
Arbitration Awards—Aci VIII. of 1859, 8. 325. 


An award of arbitrators to be legal must be completed and signed by each in the 
presence of the whole of them. 

Tars was a miscellaneous proceeding on a reference from the 
Deputy Registrar as to the admissibility of a regular appeal from 
a judgment passed by the Judge of Bhagulpore under sec- 
tion 325 of Act VIII. of 1859 upon an award of arbitrators. 

It appeared that one of the arbitrators had made and signed 
his award on the 10th December 1868, and that the other arbitrator 
made and signed his award on the 28th December 1868, giving 
different reasons but coming to the same conclusion as the first. 
The Judge subsequently made them jointly sign another docu- 
ment as their award, and proceeded three days after it was signed 
by both to pass judgment on it. This document was signed by 
each of the arbitrators on separate dates, viz. on 29th and 31st 
January 1869. 


Mr. R. T. Allan for the petitioner. 
The Court passed orders as follows: 


Norman, J.—It appears to me that there is ground for saying 
in this case that no award whatever was made by Mr. Sandys 
and Moulvi Wahidudin, inasmuch as after the Judge had 
referred back the award to them, under section 323 of Act VIII. 
of 1859, the document signed by them as their award appears 
not to have been signed by them sitting together, at one place, 


* Miscellaneous Order in connection with Regular Appeal, No. 107 of 1869. 
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and at the same time, but on successive dys, namely the 29th 1869 


and 31st of January last.’ Sete reti 
It has recently been laid ‘down by this Court, by the Chief a Fears 


Justice, in Mahomed Akil v. Asadunissa Bibee (1), that “every Sme 
aa eget ey > BAHADUR, 
judicial act which is done by several Judges ought to be com- 
pleted in the presence of the whole of them.” 

Now the decisions on which that opinion is founded, are prin- 
cipally English decisions on the subject of awards, and applying 
that principle to the present case, there are good grounds for 
saying, that at the time when the judgment was passed by the 
Judge of Bhagulpore there was not in existence any legal 
award made by the arbitrators, upon which the Judge of Bha- 
gulpore was competent under section 325 of Act VIII. of 1859 
to pass judgment. On this ground at least, without expressing 
any opinion as to other matters, it seems to me that there is 
ground for admitting a regular appeal against that judgment. 


Jackson, J.—I also think that a regular appeal ought to be 
allowed to be filed, both on the point as to whether the award 
was a legal award or not, and also as to the point whether the 
judgment of the Judge passed within three days of the receipt of 
the award of the arbitrators, and before the lapse of ten days as 
directed by law, is a good legal judgment, and should be allowed 
to stand or not. f 
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Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


MADHAB CHANDRA ROY (Derenpant) v. GANGADHAR SAMANT 1869 
3 (Pusintirr.)* May 6. 


Parol Evidence— Admissibility Document. 


Parol evidence is not admissible to alter or vary a written document, 
even if the inadequacy of the consideration and the-condnct of the parties 
show that the transaction was different bai what appears in the instrument 
or writing. 

Kasinath Chatterjee v. Chundy Churn Banerj jee (2) distinguished. 


* Special Appeal, No. 3191 of 1868, from a decree of the Additional Subor- 
dinate Judge of East Burdwan, dated the 4th of September 1868, affirming a 
_ decree of the Moonsiff of that district, dated the 17th of February 1868. 


(1) 9 W. R., 29. ' (2) Case No. 870 of 1865; February 
5th, 1866. 
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Tars was a suit’ for redemption of mortgage and to recover 
possession of certain mal and lakhiraj land upon payment of the 
amount borrowed, the plaintiff alleging that he did, on the 18th 
Assar 1270 (1863), on receipt of rupees 116, Sell by Aut to 
Ramdhan Roy, with a verbal agreement for redemption. 


The defendant, who was the heir of Ramdhan Roy, set up in 
his written statement that the deed under which the property in 
question was conveyed, was a deed of absolute sale and not a 
mortgage, and therefore the plaintiff was not entitled to sue for 
redemption. l 

The defendant filed a kobala bearing date the 18th Assar 
1270 (1863), which in its terms was a deed of absolute sale of 
the property in dispute, executed by the plaintif in favor of the 
defendant’s father. 


The Moonsiff found from the evidence of witnesses that the 
value of the property in dispute was rupees 400, and that the 
same was mortgaged for rupees 116; that there was a verbal 
stipulation to the effect that when the plaintiff would pay the 
amount covered by the deed, the property in question would be 
reconveyed to him ; and held that Kasinath Chatterjee v. Chundy 
Churn. Banerjee (1) was no bar to the plaintifs case, as the pur- 
port of that decision was not “that even if it be proved 
by the evidence of influential and respectable witnesses 
who had subscribed to the kobala that the property was 
mortgaged, still it should be Held that the said property was sold 
simply because a deed of absolute sale had been executed ;” but 
that the real value of the property and the amount for which it 
was conveyed should be taken into consideration, and thereby 
the intention of the parties should be ascertamed. He according- 
ly passed a decree in favor of the plaintiff. 


On appeal the Additional Subordinate Judge for the reasons 
contained in the judgment of the lower Court, and as there had 


been no mutation of names in the zemindayr’s sherista of the mâl ` 


land (which would have taken place if it were an absolute sale), 
confirmed the decree. 


(1) Case No, 870 of 1865; February 5th, 1866. 
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The defendant appealed to the High Court. l 1869 


MADHAB 
Baboo Grija Sanker Mazumdar, for the appellant, contended Cmaxosa Ror 


that parol evidence was not admissible to alter or vary a written Gancapirar 
document, and cited Kasinath Chatterjee v. Chundy Churn 
Banerjee (1). 


Baboo Rajendra Missry (Baboo Nalit Chandra Sen with him) 
for the respondent. 


JACKSON, J.—I think the special appeal in this case must 
prevail. The plaint sets forth that the plaintiff on a certain 
date conveyed to the defendant’s father, by an instrument 
which he calls a deed of conditional sale, but which on the face 
of it appears to be a deed of absolute sale, certain parcels of 
land; and that a separate verbal agreement simultaneously took 
place between the parties, by which it was stipulated that if and 
when the plaintiff should repay the purchaser the principal 
amount of purchase-money, the purchaser would be bound to 
return the bond and the document to the vendor. He states | 
that subsequently the vendor died, and the plaintiff afterwards 
went to the defendant who was his son, and tendered the pur- 
chase-money, but that the defendant refused to restore the- land 
or document, on the ground that the document contained no such 
stipulation and insisting on his rights as an out-and-out pur- 
chaser. The plaintiff therefore sued to recover possession of 
the land. n 

The Moonsiff and the Subordinate Judge on appeal concurred 
in finding that there had been, as alleged by the plaintiff, a 
contemporaneous verbal agreement between the parties, which 
converted the instrument from being a bill of sale, as it purported 
to be, into a mortgage. The Full Bench decision, Kasinath 
Chatterjee v. Chundy Churn Banerjee (1) was referred to, and 
discussed in the judgment of the Court below; and upon the 
view taken of that decision by the lower Court, it was held that. 
evidence offered by the plaintiff, showing the character of the. 
transaction between the parties, was admissible ; and the plaintiff 
_ accordingly recovered a decree for the land. 


(1) Case No, 870 of 1865 ; February 5th, 1866. 


86 
1869 


MADHAB 
CHANDRA Roy 


v. 
GANGADHAR 
SAMANT. 


ethe parties, such as seems tó come within the observations of the 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R. 


The special appellant simply contends that this decision is at 
variance with the Full Bench Ruling; and we called upon the 
respondent to support the judgment of the lower Court. He 
contends that although the majority of the Full Bench held 
that evidence of a parol contract to vary a written document 
was inadmissible, yet in such a case as the present the 
acts: of the parties, and parol evidence’ to explain ‘those 
acts, were admissible ; and it was shown that, in the case 
in which the Full Bench decision was given, the proceedings 
were remanded to the Principal Sudder Ameen, in order that ‘he 
might consider certain acts of the parties in that case, and deter- 
mine whether the transaction was an absolute sale or a mortgage. 

I confess that I have some difficulty in comprehending the dis- 
tinction between the admissiblity of evidence of a verbal con- 
tract to vary a written instrument, and the admissiblity of evi- 
dence showing the acts of the parties, which after all are only 
indications of such unexpressed unwritten agreement between 
the parties. Nevertheless, if the case set up by the plaintiff 
in the suit before us had been one of that kind, namely that 
the transaction although apparently an out-and-out sale, was 
not in reality so; and that the conduct of the parties in relation 
to the land would show what the real character of that 
transaction was, we might have been obliged to hold that 
evidence of that description was in fact admissible, and that 
the decision of the lower Appellate Court founded upon that 
evidence was in conformity with law. But it seems to me that 
the plaintiff in this case has sought to do precisely that which 
the decision of the Full Bench declares he cannot do. His 
allegation has been distinctly that which the Full Bench held 
cannot be successfully made, namely, that the parties entered into 
a written contract, which was varied by a verbal stipulation, and 
the whole case made by the plaintiff in the Court below was of 
that description. No doubt evidence was given of the acts of 


Chief Justice in the ruling’ which I have referred to ; but then 
that was given entirely and absolutely in support of the principal 
allegation in the plaint, namely, that there was a verbal agree- 
ment by which a written document was varied. 


` 
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I think, therefore, that we act strictly in accordance with the 
decision of the Full Bench in that case, when we declare that 
the plaintiff's suit was one that ought not to succeed, and in 
reversing the judgment of the lower Court with costs. I think 
therefore that this is the decision which we are bound to give. 


Marxpsy, J.—I also think that this special appeal must be 
decreed. In the Full Bench: case it was decided by a majority 
of three Judges against two, that where there was a distinct and 
unambiguous agreement in writing, evidence of a contemporane- 
ous parol agreement contradicting the written agreement could 
not be given, and if I may be permitted to say so, in that decision 
I entirely concur. In this case it is perfectly clear, that the 
lower Courts have, in contradiction of a perfectly clear document, 
received evidence of a contemporaneous parol agreement, and 
have found that such a parol agreement existed, and therefore 
that decision as now given clearly cannot stand. 

Then the respondent says that we ought to send the case back 
to try the same question, as the Principal Sudder Ameen was 
ordered to try upon the order of remand in the Full Bench 
case. Now, of course, the whole of the circumstances of that 
case are not now before us; and therefore it is impossible for us to 
say exactly what the question there was to. be considered. But 
it seems to me to be very difficult fo understand the distinction 
there drawn between evidence of a parol agreement contradicting 
the terms of a written contract being inadmissible, and evidence 
of the acts of the parties contradicting the terms of such a con- 
tract being admissible. In all these cases one starts with the 
proposition that there was a written instrument which unequi- 
vocally and unmistakeably declares the intention of the parties, 
and I should have thought that it was quite as objectionable, 
if not more so to contradict the plain terms of this contract by 
what are called “acts” by the Full Bench, which can only 
lead to an inference than to contradict them by an express and 


‘unequivocal and unmistakeable parol agreement between the 


parties. I should have thought that the principle was this, that 
when..we have once got a clear expression in writing of that 
which professes to be the. intention of the parties, that must 
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conclusively be taken to be the relation which was intended to 
be created between them, and that to get at their intention no 
other evidence whether of contemporaneous acts or agreements | 
ought to be admitted. But it may be that we, sitting here as 
a Division Bench, should not have been at liberty to question 
the Full Bench Ruling, if the point had directly arisen before 
us. In the present case however it is clear that the point does 
not arise. This was not the case which the plaintiff in the 
Courts below intended to prove. He distinctly avers that 
there was a parol agreement, and he only resorts to the acts 
of the parties, to the sufficiency of the considerations, and to 
the non-registration of the document, for the purpose of support- 
ing that allegation. Therefore, having made that allegation, 
and having abided by that allegation up to this time, I think he 
ought not to be allowed now to change it. 


tg 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 


BHIRO CHANDRA MOZOOMDAR anp orurrs (DECRES-HOLDERS) v. 
BAMUNDAS MOOKERJBE anp orners (J upGMENT-DEBTORS.)* 


Mesne Profits--Cultivating Ryot. 


When a cultivating ryot is ejected by his zemindar, the mere rent of the land 


` realized by the zemindar from another tenant is not necessarily the measure of the 


damage sustained by the ryot, and recoverable by him as mesne profits. 


Baboos Mahini Mohan Hoy and Gopal Lal Mitter for appellants. 
Baboo Srinath Das for respondents. 
The facts are sufficiently clear from the judgment of 


NORMAN, J.—The plaintiff in this suit obtained a decree for 
possession with wasilat, or mesne profits. In execution, the lower 
Court awarded, by way of mesne profits, a sum equivalent to the 
fair and reasonable rent of the entire land, not only of that which 
was actually occupied by ryots, but also of that which was not 


* Miscellaneous Special Appeal, No, 539 of 1868, from a decree of the Officiating 
Judge of Dinagepore, dated the 17th August 1868, amending a decree of the Subor- 
dinate Judge of that district, dated the 5th May 1868, 
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cultivated, but which the lower Court thinks might have been 1869 
cultivated or let to tenants by the defendants. Burro CHAN- 
DRA Mozoom- 


In special appeal, it is objected that the calculation of wasilat pax 
proceeded upon a wrong principle. It is urged that the plaintiffs BAMUNDAS 

. : . e ee MooKERJEE. 
prior to and at the time of dispossession were cultivating ryots, 
and that if they had not been’ wrongfully dispossessed from the 
land, they would have realized an amount of profits far exceeding 
‘that which the defendants had realized. 

It is urged very ingeniously and sensibly by the vakeel for 
the appellant, that in a suit by a ryot who is dispossessed by the 
zemindars, the mere amount of rent received by the zemindar 
during the period of dispossession, is no measure of the damages 
sustained by such ryot by being dispossessed. It was pointed 
out that if the ryot held atthe full rate of rent capable of being 
realized from the land, and the zemindar after dispossessing him 
should let the land to other people at the same rate, and if in 
assessing the wasilat or damages the rent payable to the zemin- 
dar were deducted, and the sarunjami or collection charges were 
likewise allowed, as has been done in this case, the ryot, though 
he might have sustained serious injury and loss by being turned 
out of the land and deprived of his means of making a livelihood, 
would actually get nothing from his landlord. Therefore it 
follows that the amount of rent collected by the landlord is not 
necessarily the measure of damages. In Sedgwick on Damages (1), 
itis said that in an action of trespass for mesne profits, which is an 
action for damages, “ the jury are not confined in their verdict to 
ec the mere rent of the premises, but may give such extra damages, 
“as they think the particular circumstances of the case demand. 
‘So in an early case in England, Goodtitlev. Tombs (2), it wassaid: 
« The plaintiff is not confined in this case to the very mesne 
“ profits only, but he may recover for his trouble. I have known 
“ four times the value of the mesne profits given by a jury in 
“this sort of action of trespass; if it were not so, sometimes 
“ complete justice could not be done to the party injured.” The 
difficulty which the special appellant has to contend against is, 
that he has not put his case in the way in which it is now put by 


(1) 4th Edition, 136. (2) 3 Wils., 121. 
12—~ce 
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his vakeel. He has not asked for, or obtained any decree or 


Buro Cuan- order for the assessment of his damages on the footing on which, 


pra Mozoom- 
DAR 


Ve 
BAMUNDAS 


MooKERJEE. 


he now says, they ought to have been assessed. ` He has sued for 
and obtained a decree for mesne profits only, and has accepted 
without objection aremand directing an enquiry into the amount 
of the mesne profits. We can only take the decree, as it stands, 
and inso doing we give to the plaintiff the mesne profits on the 
rent of the land upon the usual principle. There is, therefore, no 
ground for interfermg with the decision of the Judge on this 
point. | 

The special appellant further contended that he being a culti- 
vating ryot ought to have received the entire rent without any 
deduction of the sarunjami or collection charges, because if he 
had been occupying the land he would have realized the rent, 
and the collection charges would have cost him nothing. 

Unfortunately for the special appellant, there are two decisions 
given by the Judge on two separate appeals from the same judg- 
ment passed by the first Court. He has only appealed against 
one of these judgments, and it is in the judgment which is not 


brought before us, that the Judge made an order allowing 


sarunjami, We need not, therefore, pronounce any. opinion on 
that point. The appeal will be dismissed; but under the circum- 
stances the parties will pay their owù costs. | “ace 


JACKSON, J.—I also think that the dppeal should be dismissed. 
The mesne profits awarded are the damages which the judgment- 
creditors sustained, as far as the evidence went. It may be that 
the plaintiffs might have been entitled to a higher rate, if he had 
produced sufficient evidence. But he has not done this. 
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Before Mr. Justice Bayley and Mr. Justice Markby. 


SUDHARAM PATAR (Prarntirr) v SUDHARAM ie OTHERS 
(Derenpants.)* 


ii Decree— Exclusion from Somaj—Power of Civil Court—Regula- 
tion ITI. of 1793, s. 8. 


In a suit for a decree declaratory of the right of a person tothe membership 
of a Somaj (Society), upon the allegation that the other members have excluded 
him from the Somaj— 

Held, that as such exclusion neither deprived him of caste nor affected any 
right of property, it is not cognizable by the Civil Court. f 

The members of a Society are the sole judges whether a particular person 
is entitled to continue as a member or not (1). 

Section 8, Regulation II. of 1793 (2) commented upon. 


Baboo orga Sanker Mazumdar for appellants. 
~ Baboo Bama Charan Banerjee for Peepondans 


- BAYLÈY, J.—I am of opinion that this special appeal should 
be-dismiissed with costs. The plaintiff laid* his case thus :—He 
said that he invited the defendants to a party ; that the defend- 
ants accepted the invitation, but did not come and partake of 
the food provided for them ; that since that time the defendants 
never asked the plaintiff to their parties of a similar character ; 
and that as he the plaintiff and the defendants are members of 
one-and the same Somaj or Sociefy, he: (plaintiff) sues for a 
decree declaring his right to a mémbership of that Society. 

* Special Appeal, No. 17 of 1869, from a decree of the Additional Judge of 
Chittagong, dated the 18th November. 1868, reversing a decree of the Moonsiff 


of that district, dated the 17th April 1868.- 
(1) See Dhurm Chund Abeelav. Nana (2) Reg. IIT. of 1798, s. 8—" The zillah 


Bhaee Goolalehund, 1 Borr., p.18. In Hurruk- 
chund Moteechund v. Khooshalehund Goolab- 
chund, it was held that the members of 
a caste possess the right of expelling one of 
their body, except when done from malici- 
ous motives.—1 Borr. p. 38, See also Sum- 
bhoodas Raeechund v. Doolubk Poorshotum, 1 
Borr., p. 886. Bhugwan Koobeer v. Hansjes 
Natha, 1 Borr, p. 402. Sea Rughoonath Jeetha 
v, Purshotum Sunkur, 1 Borr., p. 440. Ghe- 
lajee Nana Bhace vy, Umur Singh, 1 Borr, 
p. 430, 


and city Courts respectively are empower- 
ed to take cognizance of all suits and com- 
plaints respecting the succession or right 
to real or personal property, land~rents, re- 
venues, debts, accounts, contracts, partner- 
ships, marriage, caste, claims to damages for 
injuries, and generally of all suits and com- 
plaints of a civil nature in which the defend- 
ant may come within any of the descrip- 
tions of persons, &c.” 
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The case of the defendants was, that the plaintiff by his own 
act became separated from their Society. 

The first’Court held that as the plaintiff and the defendants 
in fact lived in one Society, and were in the habit of eating toge- 
ther, the plaintiff was entitled to a decree. - The first Court 
therefore gave the plaintiff a decree to be restored to the Somaj 
or Society. 

On appeal, the lower Appellate Court held that such a suit 
would not lie, inasmuch as there was no law which empowered 
a man to compel another against his will to come and dine at his 
house, and that such a decree would be in fact a direct inter- 
ference with personal liberty. 

We have a special appeal against this decision, in which it is 
conténded that a suit for a decree declaratory of the right of a 
person to membership of a Society is ooemznale by the Civil 
Court. 

I will now consider the cases cited in support of this conten- 
tion. The first case cited is Sonaram Gazor yv. Obhoyram Ga- 
zor (1), where the stit of the plaintiff was to gain readmission 
to caste, involving the question of the payment of a certain sum — 
for that purpose; and the valuation of the suit was laid accord- 
ingly, viz., at rupees 62-8 annas. The only thing done in that 
casé was that a special appeal was admitted on the certificate 
of a single Judge, and the casé was ordered to be brought to the 
file of the Court, and returned to the Principal Sudder Ameen to 
be disposed of as a suit for the readmission to caste, on the ground 
that that particular suit was admissible. But in the present case 
there is no question of caste atall. It is a simple question of com- 
pelling a man to dme and keep up Somaj or associate with an- 
other against his will. The second case cited is Soondoolla Kolal v. 
Mohussun Kolal (2). In this case both the parties were Mahome- 
dans, andthe plaintiff sued to be reinstated into caste from which he 
alleged he had been expelled by the defendants refusing to admit 
him to thei feasts, and thus depriving him of his privileges, on 
the ground that he had reared and sold pigs. The Futwa 
of the Cazee in this case declared that the act of. the plaintiff, 


(1) S. D. R., 1847, 106. (2) 5. D. R., 1848, 541. 
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although it was an improper one, was nòt such as could: subject 
him to ake loss of caste (the word used in the report), and under 
this exposition of the Mahomedan law by the-Cazi, the plaint- 
iff was declared entitled to retain his position in caste. This, 
at any rate, cannot be said to be a question of right to the mem- 
bership of a Hindu Society, and therefore this present case can- 
not in any way be determined from this exposition of the Maho- 
medan law. 


The third case cited is Ramgutree Biswas v. Mohadeo Bun- 
nick (1). This was a suit for the right to be summoned at all mar- 
riages, and to recelve on such occasions a pawnbuttee or present of 
pawn from the members of a particular community, and also for 
damages laid at rupees 1,100 in consequence of the disgrace 
thrown upon the plaintiff by the defendants not having presented 
to him the complimentary offerings above stated. The majority 
of the Judges in that case held that a decree in such a suit as 
` that was not capable of regular enforcement, and that the practice 
of inviting to festivals and giving presents depended on the 
voluntary acts of the parties celebrating those ‘festivals. The 
majority of the Judges therefore dismissed the plaintiff's suit. 
The opinion of Mr. Abercrombie Dick however was in favour 
of the-view taken by the present special appellants. As 
however the opinion of the majority: was the judgment of 
the Court, the order dismissing the plaintiff’s suit prevailed ; and 
consequently that case cannot be cited as one in support of the 
contention of the present special appellant. 

The fourth case cited 1s Phagoona Nayee v. Menye Matha (2). 
_ This was a suit brought by 13 persons against 26 barbars to 
compel them to shave them. The Sudder Court held that such a 
decree compelling the barbars to shave the parties suing was one 
not susceptible of execution, and the suit was consequently 
dismissed. 

We now come to the fifth case, Ramkanth v. Ramlochun 
Acharj £) which is the strongest case on the point in favour of 
the plaintiff, special appellant. Although the question in this case 
is not distinctly stated to have been one of caste, still it is clear 
that the Court looked upon the matter as one of that class, and 


(1) S. D. R., 1850, 64, (2) S. D. R., 1854, 465. (3) S. D. R., 1859, 535, 
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; * 
in that view gave an order declaring the plaintiff’s right to be 
SuDUARAS 


re-admitted to membership of a dal or society, but refused to the 
plaintiff the cost of the food provided for the ‘entertainment. 
The judgment of the Court in that case was based on an analogy 
drawn between that case and a supposed case of exclusion from 
caste, and upon the consideration that the provisions of section 
8, Regulation III. of 1793, empowered the Civil Courts to take 
cognizance of all suits and complaints respecting rights connected 
with caste. No other case has been-shewn to us between the 
date of this fifth case and the sixth case, which I now proceed to 
notice. 

This case, Joychunder Sirdar v. Ramchurn (1), was decided 
by Mr. Justice Norman and Mr. Justice Ssron-Karr in 
the «High Court on the 20th December 1866, in which the 
Judges considered the Sudder Dewanny Decision of 1859; and 
it was held by that Division Court that there was no rule, either 


-in that judgment of 1859 or in the Hindu law, to compel a Hindu 


agaist his will to ask other Hindus to an entertainment at his 
house, and that a suit of this nature was not one coming under 
the description of caste described in section 8, Regulation III. of - 
1793. 

The seventh case is Sri Sunkur Bharti Swami v, Sidha 
Lingayah Charanti (2). It is a Madras case. It was held 
there that a suit would lie in that particular case for a declara~ 
tion of exclusive right in the privilege of administering purohe- 
tam (religious service) to pilgrims resorting to Rameswaram, 
inasmuch as the right was one capable of alienation or delegation, 
and ceased to be a subject of religious sentiment, and became a 
pure matter of proprietary right. Butin the case now before 
us, there is no question of proprietary right involved. 

. The eighth is also a case of Her Majesty’s Privy Council, 
Namboory Seetapatty v. Kanoo Colanoo Pullia (3). Their 
Lordships held that as the question whether an action will lie or 
not for a declaration of right to perform certain religious cere- 
monies was one not argued before them, it was unnecessary for 
them to pass any opinion on that point. This therefore has-no 
effect in this special appeal. 


(1) 6 W. R, 325. (2) 3 Moore's I. App. 1 
- (3) 3 Moore's I. App., 359. 


v 
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The ninth case is Gopal Gur'ain v. Gurain (1), in which Mr. 


Justice Pundit and I held that a suit would lie for restoration 


to caste-and for damages and compensation for the cost of such 
restoration, inasmuch as in that particular case a party in a 
respectable sphere of life was likely to lose his character and 
position under an accusation of the defendant that he was guilty 
of adultery and-loose conduct, and that in consequence the rela- 
tions and friends of the accused would not eat with him except 
after due fine-and penance. This was a case of damages and loss 
of money by fine, and is therefore not one similar in its facts to 
the case now before us. 

I have thus reviewed all the decisions that have been brought 
to our notice: bearing upon the point at issue, and the only 
authority that now remains to be considered is that contained in 
Menu, section 41,Chapter VIII., page 194 of Colebrooke’s edition 
of 1794, which states that “‘ A king who knows:the revealed law, 
“must enquiré into the particular laws of classes, the laws or 
“ usages of districts, the customs of traders, and the rules of 
“certain families, and establish their peculiar laws if they be 
“ not repugnant to the law of God.” But on questions like the 
present we are not to be guided by Menn’s direction to the 
king when there is express provision of law. Now section 8, 
Regulation III. of 1793, enacts that the Civil Courts shall take 
cognizance of questions of caste, successions, and marriages. 
But caste’is not the matter now before us and the matter before 
us is not provided in the above section. 

On the whole, I am of opinion that, for the reasons above given, 
this is a matter in which the lower Appellate Court has rightly 
held that an action would not lie. I think that the case which 
governs this is that of Joy Chunder Sirdar v. Ramchurn (2), No 
decree can be executed declaring a person’s right to the mem- 
bership of a Society, as'the effect of such a decree would be to 
require that other persons do accept plaintiff's invitations and do 
. partake of his food though against their will, and that they in 
their turn must give fim similar invitations:.and dine with him 
whether they like to do so or not,’ 


(1) 7 W. R., 299. (2) 6 W. R., 325, 
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In this view of the case, I would. dismiss this special appeal 
with costs, 


Marxsy, J.—I am entirely of the same opinion, and after 
the very full and elaborate judgment which has just been deli- 
vered in the case by Mr. Justice: Bayley, I feel it hardly 
necessary to add anything. As however the question is one of 
some importance, I would say a few words upon it. 

It seems to me to be of the very first importance to see 
what the plaintiff in this case alleged in his plamt, and 
asked the Court to do in his favour, What is stated to 
us that the plaintiff alleged was this, that on a certain 
occasion he inVited the defendants: to dine at his house; 


that the defendants accepted the invitation, but afterwards 


refused to come and dine at the plaintifi’s house ; that from that 
time they ceased to ask the plaintiff on such occasions, although 


' they invited all other members of a certain Society called Somaj, 


of which the plaintiff was likewise a member, and it is said that 
by these acts the defendants shewed that they refused to recog- 
nize him as a member of that Society.. The plaintiff therefore 
sues for a declaration of his right to the membership of that 
Society. It is assumed, and as far as I am aware, correctly, that 
the refusal to eat with the plaintiff does in effect exclude him 
from the Society of which he claims to be a member. 

It is distinctly admitted that the effect of these acts on the 
part of the defendants is not such as to exclude him (plaintiff) 
from caste, and it is not contended that the membership of this 
Society involved in it, directly or indirectly, any right of pro- 
perty whatever, but that it only laid certain social disadvantages 
on the plaintiff not to be a member of that Society. Nor is it 
contended that the plaintiff has been excluded from any house, 
or any room, or the enjoyment of any right of any kind what- 
ever, except the bare right of membership of a Society ; and the 
form in which the first Court gave its decr ee which was in plain- . 
tiffs favour, was that the plaintiff and th® defendant do live in 
one Society and mess together. It is therefore quite clear to 
me that there is no right of property whatever involved in this 
suit, but only a question as to whether or not the plaintiff was 


VOL. I.7 APPELLATE JURISDICTION—CIVIL. i 


entitled to continue a member of the Society which partakes of 
a character partly social and partly religious. 

I have no doubt whatever that the Court has no jurisdiction to 
entertain a suit of this kind. It appears to me that the exclu- 
sion of questions of this kind from the Courts of Law rests upon 
principles common to English and Hindu law. Both the 
English law and the Hindu law appear to me to draw a clear 
distinction between interference for the protection of rights of 
property and of personal liberty, security, and reputation and 
interference in matters of a purely social nature. Even where 
rights of property are involved in the membership of Society or 
Associations, yet if the main object of the Association be of a 
social character, the members of the -Association are the sole 
judges whether a particular individual has so conducted himself 
as to entitle him to continue to be a member of the body. This 
was so held in the case of Hopkinson v. Marquis of Exeter (1) 
before the Master of the Rolls. There a member of a Club sued 
for his restoration to the membership of that Club from which he 
had been, as he thought unjustly, excluded. The Club in that case 
was partly of a political character, but its objects were mainly 
social, and the Court refused to interfere with the decision of 
the other members who had excluded the plaintiff, notwithstand- 
ing that rights of property were involved. Much less should we 
interfere here where there are no such rights. 

It also appears to me very desirable to point out another dis- 
tinction. The plaintiff does not allege that the defendants 
asserted any thing of the plaintiff which was untrue, or they had 
indirectly or directly done any ‘thing which could be made the 
subject of an action for damages as defaming his character. 

In addition to this, it appears to me that with one exception 
only, all the cases and expressions of opinion are against the view 
taken by the plaintiff. Whether or not in all the cases quoted, 
the Court was right in treating the matter before them as a 
question of caste, is perhaps a doubtful point, but I think that 
in all the cases in which it was allowed that the suit would lie, it 
was upon the grotind that the question involved was one of caste. 


(1) 37 L, J., Ch. 173.- 
13—e 
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It seems to me thaterightly or wrongly the Court so treated the 
question, and on such a consideration interfered in the matter. 


The only exception is the judgment of Mr. Abercrombie Dick i 


in Ramguttree Biswas v. Mahadeo Bunnick (1) dated 21st 


March 1850. Now from all that I have heard of that learn- ° 


ed Judge, I should have great respect for any thing: that 
fell from him especially upon matters of Hindu law, but it 
appears to me that he was in that case mistaken. He would 
no doubt give a-wider jurisdiction to the Court in questions simi- 
lar to that which is now before us, but he rests his opinion 
chiefly on a passage of Menu, which, I. think, he entirely mis- 
understood. I think that section 41, Chapter VIII., to which 
he refers, relates to an entirely different subject. It says: “a king 
“who knows the revealed law must enquire into the particular 
“law of classes, the laws or usages of districts, the customs of 
“ traders, and the rules of certain families, and establish their 
“ peculiar laws, if they be not repugnant to the law of God.” 
It seems to me that the so-called Menu was there only laying 
down a principle which is alike applicable to English, Hindu, 
Mahomedan and other laws. It is this, that when Courts 


' have before them a question over which they have jurisdiction, 


they are not only to look to what Menu calls “ revealed law” 
and we generally call “ written law,” but to the particular law 
of classes, usages of districts, customs of traders, and sometimes 
also of families. But it appears to me clear that Menu had no 
idea of laying down the linfits of the jurisdiction of the Court: 


He was merely laying down a salutary principle to guide per- ` 


sons in ascertaining what the law is. 

The only legislative authority which has been referred to by 
the special appellant is the provision of section 8, Regulation 
III. of 1793, but that seems to me rather the other way, because 
while the Legislature there specifies various questions which are 
cognizable by the Civil Courts, and among those quéstions makes 
mention of caste, it makes no allusion whatever to any question 
of rights which affects the status of a person independently of 
caste in Society. 


(1) S. D. R., 1850, 64. 
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On the other hand, we have the clear and decided opinion of 
., Norman and Seton-Karr, JJ., in Jor y Chunder Sirdar v. Ram 
` Chunder (1), the case already referred to, that a suit of this 
nature would not lie. 

It seems to me therefore that whether we look to the course 
of decisions in this Court, or to general principles, we ought 
equally to hold that a suit of this kind, at all events where no 
question of caste is involved, will not lie; and that the decision 
of the lower Court ought to be affirmed. 








Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 
RAJA RASH BIHARI GAL SING (ons or THE DEFENDANTS) v. 
NABAYI PADDAR (PLAINTIFF) AND orneRs (Dgrenpants.)™ 
Suit for Possession—Sanad—Evidence—Special Appeal. 

In a suit for recovery of possession of certain land which the plaintiff claimed 
under and by virtue of a sanad (grant) from the zemindar, and from which he 
had been dispossessed by the defendants, the lower Appellate Court held that 
the execution of the sanad was not satisfactorily proved, but that it was 
not a forgery, and that there was other corroborative evidence (such as dakhilas 
produced before it) to prove the case of the plaintiff. 

Held, that when a claim is based upon a sanad, and the plaintiff fails to 
prove the execution of the sanad itself, he may prove his claim. by other means. 


” In a suit for mere possession, it is unnecessary to state or to prove a parti- 


cular title. 

The reception of papers and documents by the lower Appellate Court, 
unless objected to at the time, cannot be made a ground of special appeal.’ 

Shiu Dyal Puri v. Thakur Mahabir Prasad (2) and Ramdhan Chuckerbutty 


v. Komal Tara (3) distinguished. 
‘(1) 7 W. R. 325. 
œ) 2 B. L. R., App. 8 


8) Before Mr. Justice Bayley and Mr, 


Justice Hobhouse. 


RAMDHAN CHUCKERBUTTY 
(PLAINTIFF) v. SRIMATI KOMAL 
-TARA (DEFENDANT). İ 


The 3rd April 1869, 


Unless a plaintiff ‘can prove the particular 
title set up by him, he is not entitled toa 
decree. 


+ 


Baboos Ramesh Chandra Alitter inâ 
Nalt Chandra Sen for appellant. 


Baboo Srinath Banerjee for respond- 
ent. 


Hossovse, J.—In this case the 
plaintiff alleged that there was a 
shikmi talook called Ramjai Pal; that 
on the 2nd Falgoon 1244 he had pur- 
chased from the proprietors of that 
talook one drone: of land within the 
talook, and that under the conditions 


* Special Appeal, No. 2742 of 1868, from a decree of the Deputy Commis- 
sioner of Manbhoom, dated the 18th July 1868, reversing the decree of the 


_ Moonsiff of Raghunathpore, dated the 26th of February 1868. 


+ Special Appeal, No. 2887 of 1868, from a decree of the Judge of Tippera, dated the 


Qist August 1867, reversing a decree of the Principal Sudder Ameen of that district, dated 


the 17th February 1867. 
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Tars was a suit to recover possession of certain land, and also 
for damages for certain timber cut and taken away by the defend- 


of his purchase he was what he calls 
an Agguth Talookdar paying a rental 
of Rs. 8 to the proprietors. He then 
went on to state that in execution of 
a decree against Ram Lochan Pal, 
a representative of a proprietor of this 
talook, the defendant, special res- 
pondent, had purchased the rights of 
the said Ram Lochan, and under color 
of an order of Court of 31st July 1866 
had dispossessed the plaintiff of the 


- one drone in question. 


The defendant denied that the 
plaintiff was the Agguth Talookldar 
he alleged himself to be, and stated 
‘that the talooki lands in question 
were the property of Ram Lochan 
Pal, the judgment-debtor. 

The first Court found that the 
plaintiff had been in possession of the 
lands since the year 1244, and inferred 
from thence that the plaintiff was the 
Agguth Talookdar he alleged himself 
to be, and gave him a decree for 
possession. 

By the alleged document of 1244, 
not the whole of the shareholders, but 
certain of the shareholders of the ta- 
look, purported to convey the lands in 
question as their share to the plaintiff. 
It is necessary to state this in order to 
understand correctly the reasoning of 
the lower Appellate Court’s decision. 
That Court says that it cannot give 
the plaintiff a decree. First of all it 
says that it cannot give him a decree 
because it is not proved that the sharers 
in the talook who were said to have 
conveyed the lands to the plaintiff, held 
those lands in separate portions. 
Neither can the Appellate Court, it says, 
give the plaintiffa decree as an Agguth 
Talookdar, because the plaintiff's vakeel 
points out to him that the plaintiff does 
not now call himself an Agguth Ta- 
Jookdar but a sharer in the original 


tilook. Neither, the Appellate Court 
says, can it give plaintiff a decree as a 
talookdar having a share in the ta- 
look, because the Court does not find 
any proof as to the extent of the share. 
Neither, the Appellate Court says, can 
it give the plaintiff a decree as an 
independent talookdar, for that is not 
his position; and in conclusion- the 
Court says, that in this case it finds no , 
evidence as to the creation of an 
Agguth Talook, nor any evidence as 
to the plaintiff's having purchased any 
such specific shares in the talook as 
entitled him to a decree. The lower 
Appellate Court therefore dismissed the 
suit with costs. 

In special appeal there is in reality 
but one contention before us, and it is 
this, viz., that when there was evidence 
on the record that the plaintiff had 
been in possession of the lands in dis- . 
pute in some one capacity or other for 
a period of something like 32 years, 
it was incumbent on the lower Appellate 
Court to replace the plaintiff in that 
possession unless the defendant could 
shew a better title under which he 
could keep the plaintiff out of such 
possession. 

A great number of the precedents 
of this Court and of the Court of the 
Judges of Her Majesty’s Privy Council 
has been quoted to us on the question 
of possession, and the effect of these 
precedents seems to us to be that 
other things failing, possession is a 
good evidence of title, unless some 
betterevidence is shewn, and we are not 
prepared to dissent from this proposi- 
tion ; but the question is, it seems to 
us whether it can be applied to the 
present case, and we are of, opinion 
that it cannot. In this case the plain- 
tiff did not come to Court on the 
ground simply of previous possession 
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ants, which stood upon the said land, upon the allegation that 
the plaintiff had obtained a sanad from the zemindar (Raja) Rasa Basu 
under which he had obtained possession, from which he was subse- 


quently ousted by the defendants. 


The defence set up was that the jungle appertained to the mal 
(rent-paying) land of the Raja, and that according to his per- 
mission all the tenants in the village cut wood in the said 


village. 


The Moonsiff dismissed thie suit. 

On appeal, the Officiating Deputy Commissioner held that the 
oral evidence brought forward to prove the execution of the 
sanad was untrustworthy, but that thesanad was not a forgery; that 
it bore every appearance of being genuine; that the dakhilas 
produced .before him afforded a strong corroborative evidence in 


favor of the plaintiff as proving continued possession and pay- ` 
He accordingly decreed the suit. 


ment of rent. 


of the lands in dispute, but come to 
Court upon a distinct and a definite 
title, and had that title been proved, 
„had the plaintiff been put in possession 
under it, the effect of the decree would 
have been that the plaintiff would 
have been a tenant of the lands in 
dispute paying a quit rent to the 
defendants representing the talook- 
dars, and nothing more; and under no 
liability to have his rents increased. 
Unless therefore the plaintiff was able 
- to prove the case which he set up, we 
think he was not entitled to a decree, 
and he entirely failed to prove that 
case, He produced a document of 
the year 1244, but he did not shew 
' whence that’ document came from, in 
whose custody it had been, and how 
‘he. became possessed of it, nor did he ; 
-even swear that he even became pos- 
sessed of it himself. Neither did he 
prove that he had been in possession 
of tle lands in dispute under the title 
of Agguth Talookdar which he set up, 
for the very persons who professed to 
have paid rents for the lands to the 
plaintiff did not know the capacity in 


which the plaintiff received.those rents, 
and the plaintiff himself ignored his 
own title, and endeavoured at the last 
moment, before the lower Appellate 
Court, to set up an entirely different 
title ; and further we think it is quite 
clear from the records of the case that 
the plaintiff did not, before the lower 
Appellate Court, set up the mere fact 
of a possession of some kind as giving 
him a title to a decree, but set up only 
amd distinctly a possession of a parti- 
cular kind which it is admitted, and it is 
found he was altogether unable to prove. 

We think therefore that whatever 
may be the legal effect of previous 
possession in suits generally, the plain- 
tiff in this particular instance could 
not, and indeed did not, set up that 
“general possession upon which it is 
urged by his pleader before us now, 
that we ought to direct the Court to 
give him a decree, if on remand the 
Court should find on evidence on the 
record that the plaintiff had proved 
merely n general possession. 

We dismiss the special appeal with 


“costs, 
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HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 
Baboo Bansidhar’ Sen for appellant. : 
Baboo Debendra Narayan Bose for respondent. 


JACKSON, J.—In this case three grounds of special appeal: 


have been urged before us. The first of them is, that the plain- 
tiff having failed to establish the particular title under which 
he sued,.ought not to have had a decree; secondly, that the lower 
Appellate Court was wrong in taking the dakhilas put in by 
the plaintiff in that Court as evidencé, masmuch as they were 
neither proved nor admitted; and thirdly, that the oral and 
other evidence in the case were insufficient to justify the decree 
passed. 

The plaintiff alleged, that upon the Raja whom ie made a 
pro formå defendant in this suit desiring to reclaim a portion 


` of waste land, the plaintiff undertook to do it, and commenced 


clearing a portion of the land and putting up an embankment, 


~ and thereupon the Raja gave him a sanad to hold that land 


at a quit-rent of two rupees per annum, and also to cut and use 


jungle thereon; but afterwards the principal defendants com- j 
menced a dispute with him about this jungle land, and cut down ` 


some jungle therein, and dispossessed him of the land on the 
eastern side of his grant; that he had made a complaint on this 
subject to the police authorities who referred him to a civil 
suit, and consequently he sued to recover possession of the 
land in question, and for damages that he valued at 5 rupees, 
the land being valued at 15. 

The Moonsiff dismissed the suit; but on appeal the Deputy 


Commissioner, who is also Subordinate Judge, reversed that deci- 


sion and gave judgment for the plaintiff to the full amount of 
his suit. It may be observed however that the decree itself 
only orders the plaintiff to be replaced in possession of the land, 
being silent as to damages, and also awards him costs. 

The first ground of appeal above mentioned proceeds on the 
circumstance that the plaintiff did not prove the sanad men- 
tioned in the plaint to the satisfaction of the lower Appellate 
Court; and it is contended that as the sanad itself was not 
proved, the particular title dependmg on that sanad must fail, 
and the suit ought to have beew dismissed. 
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We are referred to some cases, Shiu Dyal Puri v. Thakur 
Mahabir Prasad (1) and Ramdhan Chuckerbutty v. Sri- 
mati Komal Tara (2), in which it was held that the particular 
title set up by the plaintiff being unproved, he would not be 
entitled on proving mere possession to a decree as under the 
particular title claimed. That rulmg I think quite correct. 
But itis one thing to say that a party must prove the particu- 
lar title which he sets up, or that mere possession will not prove 
a particular title, as for instance, possession will not prove a 
mokurari title; but it is quite another thing to say that a party 
who claims to hold land by a grant, such grant being evidenced 
by a sanad,and then fails to prove the execution of the sanad 
itself, may not prove the same grant by other means. 

But it is to be observed also in this case, that the decree 
complained of does not declare the plaintiff entitled to hold the 
Jand in dispute on any particular terms, or for any particular 
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time. It merely orders him to be replaced in possession of the — 


same with costs of suit. It seems to me, that the Court below 
might lawfully and regularly give such a decree, although the 
plaintiff failed to prove the execution of his sanad. 

Then as to the evidence of possession consisting ‘of dakhilas 
put in in the lower Appellate Court, itis contended that these 
dakhilas were never proved, and we are asked to assume that 
the Judge has accepted those dakhilas simply on their being 
produced by the plaintiff in his Couft, either without admission 


by the defendant, or in spite of his remonstrance. I think we 


ought not to assume that the Judge has done either the one or 
the other. Ina case of this sort, where the appellant is really 
aggrieved by the conduct of the lower Appellate Court, we 
should expect him to satisfy us that he had taken the objection 


to the reception of the papers; that he had protested against - 


their being received, and that they had been received i in spite of 


his protest. 
I therefore think that the decision of A lower Appellate 
Court is right, and ought to be affirmed with costs. 


(1) 2 B. L. Rọ, App, 8. (2) See p. 99 ante. 
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Marxsy, J.—I am of the same opinion. I tlrink the distinction 


between this case and the cases Shiu Dyal Puri v. Thakur : 


Mahabir Prasad (1) and Ramdhan Chucherbutty v. Komal 
Tara (2) is quite clear. There the plaintiff was seeking to have 
declared in his favor a particular kind of right, in one case a 
mokurari tenure, and in the other case a particular kind of 


talookdari right, and of course the very essenee of each of those - 


cases was that the plaintiff should show the existence of that 
particular right before he could have it declared in his favor. 
But in this case, the plaintiff seeks for no declaration at all. 
He only asks to be put into possession; and I observe that the 
learned Judges who decided the case of Ramdhan Chuckerbutty 
y. Komal Tara (2) expressly recognize the principle that pos- 
session may be evidence of title. 

I may observe also that so far as relates to the an that 
the plaintiff did not prove the particular title which he alleged 
in his plaint that it was quite unnecessary for the plaintiff to state 
in his plaint what his title was. The precedent as'given for 
plaints in the Code of Civil Procedure for cases like the present 
does not set out title; aud the plaintif having done so was not 
bound by it, but having brought his suit for possession, it was I 
think open to him to prove by possession a title sufficient to 
recover against the defendant. : 


As to the other objection, I think the rule which has been ~ 


acted upon, at least since J have sat on this Bench, is the right 
one, namely to presume that the lower Court has done its duty ; 
and if a vakeel takes upon himself to say that he has not done 
so, he must give something tangible, something more than mere 
suggestion before he can induce us to interfere. In most cases 
however as in this, vakeels do not even go so far as to assert on 
their own responsibility that the lower Court has committed the 
error of which they complain. 


- 


(1) 2 B. L. R, App, 8. (2) See p. 99 ante. 
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Before ‘Mr, Justice Phear and Mr. Justice E. Jackson. 


SUKRAM anp ornens (Prarntivrs) v. KALA KAHAR AND OTHERS 
(Derenpants.)* 


- Deathof Judge before Judgment— Possession. 

When a Judge dies after hearing and deciding a case, the only record of his deci- 
sion being an entry in the Court Order Book, it is not competent to any co-ordinate 
Court to take up and re-hear the case, but the High Court will, on the ground of 
want of record of reasons for the decision, reverse the order and remand the case for 
_ re-hearing, 

A suit based upon-an allegation of possession must be at once dismissed, if plain- 
tiff be shown to be ont of possession. 


Ly this case the plaintiffs sued “ to have about two bigas of land 
excluded from the defendants’ potta,” and declared to belong to the 
plaintiffs, and to have a survey award of December 1865 de- 
marcating the land as belonging to the defendants set aside. It 
appeared that in 1855 the Collector had ordered the Chowdhry 
of the Pergunna to make over to the plaintiffs and defendants 
respectively the lands for which they had settled with Govern- 
ment. The Chowdhry reported that he had made over to the 
plaintiffs a part of the land covered by a pre-existing potta of 
the defendants. The first Court found that the plaintiffs had 
never actually been in possession of this land, and dismissed 
the suit on the 6th September 1867. The case was appealed 
to the Principal Sudder Ameen who heard it, but died before 
giving a written judgment. In the Court Order Book or Memo- 
randum Book, was found an entry signed by the Principal Sudder 
Ameen giving the plaintiffs a decree. The Deputy Commis- 
sioner however again’ took up the case, and decided it against 
the plaintiffs on the ground that it was barred by limitation, the 
_defendants’ potta being more than 20 years old, and the land 
having remained in the defendants’ -possession all along. The 
case was then appealed to the High Court. 


~é 


* Special Appeal, No. 1859 of 1868, from a decree of the Deputy Commissioner of 
Kamroop, dated the 13th April 1868, affirming a decree of the Sudder Moonsiff of 
that district, dated the 6th September 1867. 
1d—e 
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Baboo Abhaya Charan Bose for appellants. 
Baboo Chandra Madhab Ghose for respondents. 


PHEAR, J.—I think this case must be remanded to the lower 
Appellate Court for re-trial on the merits. 

Some of the features presented by the suit are undoubtedly 
peculiar. If it were necessary for me to say, whether an adju- 
dication of the case was come to by the Principal Sudder 
Ameen’ before his death, I should have some little hesitation in 
forming a judgment. But assuming for the moment that the 
entry in the Bahi Yaddasht or Memorandum Book is suffi- 
cient to indicate that the Principal Sudder Ameen had finally 
disposed of the case, and judicially reversed the decision of 
the Court of first instance, though this would have the effect 
of voiding the judgment of the Deputy Commissioner for want 
of jurisdiction, I think that this judgment of the Principal Sud- 
der Ameen is so defective from not being accompanied by any 
reasons, or any explanation of the grounds on which the deci- 
sion of the first Court was reversed, that the case ought, if 
matters stood there only, to be remanded in order that these 
should be supplied. In other words, as the Principal Sudder 
Ameen is dead, it would have to be remanded for. re-trial. 
On the other hand, if the Principal Sudder Ameen did-not 
in fact before his death finally adjudicate’ the case before 
him, there is no doubt that the second hearing before the 
Deputy Commissioner was had with jurisdiction. 

The Deputy Commissioner has dismissed the plaintiffs’ suit 
upon the issue of limitation. In so doing, it appears to me that 
he has erred in law: The plaint has been read to us, and-it 
is certainly, to my understanding, somewhat ambiguous. It 
may be that the plaintiffs therein allege that they are in possession 


-of the land, and that their possession has been threatened -by the 


action taken on the part of the defendants before’ the Survey 
Authorities; and on that ground the plaintiffs ask for a declara- 
tion of title. Orit may be again that the plaintiffs seek to 
recover possession.of the land from the defendants and ask to 
have the order of the Court accompanied by a declaration of 
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title. These two causes of action are, in°my opinion, very 1869 
different. Surra 

I cannot gather from the judgment of the Deputy Commis- Kara KAMAR, 
sioner, which of these be supposed to constitute the foundation 
of the plaintiffs’ claim. If it was the first then according to 
the plaint, the cause of action accrued when the Survey Authori- 
ties in December 1865 demarcated the land in question as being 
in the possession of the defendants; and clearly on that cause 
of action, the suit would not be barred by lapse of time- 
Tf, on the other hand, the plaintiffs were suing to recover pos- 
session of the land, then no doubt the cause of action accrued 
when being out of possession they first became entitled to that 
possession ; and it would be necessary, for the purpose of ascer- 
taining .whether-the suit in that case was barred or not, to 
enquire how far back it was that the plaintiffs were last in - 
possession. 

The Deputy Commissioner seems, as I infer from his language, 
to have directed some attention to this latter point, and seems to 
come to the conclusion that the plaintiffs have not, in fact, been in 
possession for a considerable period. But the reasoning on which 
he'places this conclusion, does not refer to any evidence of acts of 
possession, and therefore it seems to me, that in either alternative 
the judgment of the Deputy Commissioner upon the question 
whether or not the plaintiffs’ suit is barred, is insufficient and 
ought to be set aside. With these views I think that the case 
ought to be remanded for re-trial upon ‘the evidence on the 
record: first, on the preliminary issue; and then, in the event 
of that being decided in favor of the plaintiffs, on the general 
merits of the case. 

I would add that if the Deputy Commissioner is of opinion 
that substantially the plaintiffs’ cause of action is this, namely, 
that they are in possession of the land, and that their possession 
is menaced by the defendants, and by the action of the Survey 
Authorities, he ought to dismiss the suit not on the preliminary 
issue but dh the merits, if he finds from the evidence as a matter . 
of fact that the plaintiffs are not in possession. 


JACKSON, J.—I concur. The case must be remanded for re-trial. 
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- Before Mr. Justice Glover and Mr, Justice Mitter, 


May 12 MATHURA PANDEY (PratntirF) v. RAM RUCHA TEWARL AND 
meri cae OTHERS (DerenDAnts.)* 


Practice as to Dismissal—Possession— Title—Act VIII. of 1859, s. os ; 
Fraud—Evidéncé—Error in Law. 


In a suit brought under section 246, Act VIII. of 1859, for establishment of 
right, held that the plaintiffs failure to prove his possession at the time of the 
institution of the suit is not sufficient for its dismissal. The question of title 
should be tried according to the meaning of that section. 

Section 246, Act VIII. of 1859, distinguished from section 15. 

- It is often the case that fraud cannot be established by positive proofs, and 
‘on the other hand it is not to be presumed from circumstances of mere suspi- 
cion. ‘It is generally shewn by such circumstantial evidence as overcomes 
the ‘natural présumption of honesty and fair dealing, and satisfies a reasonable 
mind that such presumption has been displaced. 

The investigation of a case upon a portion of the evidence, excluding the 
other portion under a mistaken impression that it was not legal evidence but 
conjecture, is an investigation erroneous in law, and is likely to produce an 
error in the decision of the case upon its merits. 

The mode in which evidence is to be dealt with discussed. 


"e 


Baboos Mahes Chandra Chowdhry and Bhabani Charan Dutt 
for appellant. 


Baboos Ramesh Chandra Mitter and Mohini Mohan Roy: for 
respondent. 
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Tae facts of the case sufficiently appear in the judgment of 
the Court which was delivered by 


Mirter, J.—We are of opinion that the lower Appellate 

. Court has committed an error in law in the investigation of this 
case, which may have produced an error in the decision of -the 
case upon the merits. ` It appears that in execution òf a decreé 
against Ramdhan’ Misser and others, the right and interest of 
the said Ramdhan Misser i in 17 plots of land were" attached by 
+ Special Appeal, No. 79 of 1869, from-a decree of the Judge of Shahabad, 


dated the 24th November 1868, affirming a decree of the Moonsiff of that dis- 
trict, dated the 25th February 1868. 
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the defendant Manrakhan Roy. It further appears that the 
decree-holder and the judgment-debtors subsequently came to a 
private arrangement between themselves, and a sum of Company’s 
rupees 2,600 was paid by the latter towards the satisfaction of 
the decree. It is not very clear whether the result of this pay- 
ment was to extinguish the whole debt, or at least that portion of 
it for which Ramdhan Misser and his property were liable; but it 
is necessary to remark that the Moonsiff who tried this case in the 
first instance, distinctly found it as a fact that the whole decree was 
satisfied, and there is nothing in the decision of the lower 
Appellate Court to contradict that finding. For reasons best 
known to the parties themselves, neither the arrangement nor 
the payment made under it was certified to the Court as required 
by the provisions of section 206 of the Code of Civil Procedure, 
but the decree-holder filed a petition simply asking the Court 
to release the said properties from attachment, which was 
accordingly done. Shortly afterwards the decree-holder renewed 
his application for execution, without giving any credit for the 
amount which he had already received, and the property which 
forms the subject-matter of the present litigation, and which is 
altogether distinct from that previously attached and released, 
was attached as the property of the same judgment-debtor, name- 


. ly Ramdhan Misser.. The plaintiff intervened under the pro- 
_ visions of section 246 of the Code, but his intervention being 


rejected, the property was put up to sale and purchased, as he 
alleges, by one of the judgment-debtors. “The present suit has 
been accordingly instituted by him for the declaration of his 
title, and the confirmation of his possession. 

The Moonsiff, after holding a local investigation in person, and 
after going through all the evidence, oral and documentary, which he 
had before him, came to the conclusion that the property. in question 
rightfully belonged to the plaintiff, and that it was in his lawful 
possession at the time of the institution of the suit ; and he further 
found-as a fact that the decree-holder and the judgment-debtors 
had been acting in collusion with one another. On appeal, the 
Judge has reversed the Moonsiff’s decision, simply upon the 
ground: that the evidence of the witnesses produced by the 
decree-holder on the point of possession, was more reliable than 
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that of the witnesses produced by the plaintiff on the same point. 
With reference to that portion of the Moonsiff’s decision in 
which he found that the decree-holder had been acting in collu- 
sion with the judgment-debtors, the Judge has simply remarked 
that “it is based upon conjecture and presumption.” There can 
be no doubt that the word “ presumption” has been used in this 
place, not in its ordinary legal signification, but as something 
synonymous with the word “ conjecture,” or in other words as a 
mere surmise, neither amounting to legal proof in itself, nor sup-. 
ported, by legal evidence. Indeed the whole tenor of the 
Judge’s decision points to this interpretation, and to this interpre- 
tation only. It has been said, that when the Judge has used that 
word in a judicial decision, it must be taken for granted that he 
has used it in its usual legal acceptation, and that it would be 
obviously improper to construe it in any other way. SBut-this 
contention can be scarcely admitted when it is borne in mind 
that there is nothing in the Judge’s decision to show, how that 
presumption, if the word were really used in its legal sense, 
has been disposed of, or why it has been rejected. At any rate, 
it is clear that the Judge appears to have been of opinion that 
such a presumption is entitled to no more weight than a mere 
conjecture, as is shown by the very fact of his having placed 
them both in the same category. We are of opinion, that the 
Judge has committed an error in law in dealing with this part of 
the case, and that this error is likely to have produced an error 
in the decision of the whole case upon the merits. 

It is a truth confirmed by all experience, that in great majority. 
of cases fraud is not capable of being established by positive and 
express proofs. It is by its very nature secretin its movements, 
and if those whose duty it is to investigate questions of fraud were 
to insist upon direct proof in every case, the ends of justice would 
be constantly, if not invariably, defeated. We do not mean to 
say that fraud can be established by any less proof or by any 
different kind of proof from that which is required, to establish 
any other disputed question of fact, or that circumstances of mere 
suspicion which lead to no certain result, should be taken as 
sufficient proof of fraud, or that fraud should be presumed 
against any body in any case; but what we mean to say is that 
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in the generality of cases, circumstantial evidence is our only 
resource in dealing with questions of fraud, and if this evidence 
is sufficient to overcome the natural presumption of honesty and 
fair dealing, and to satisfy à reasonable mind of the existence of 
fraud by raising a counter presumption, there is no reason what- 
ever why we should not act upon it. In the present case, it 
appears.that the conclusion of fraud arrived at by the Moonsiff 
was based upon the conduct of the parties as disclosed by the 
execution proceedings, the evidence of the decree-holder himself 
and of Rang Lal, one of the judgment-debtors, both of whom 
were examined before him as witnesses in the cause. Itis not 
for us, sitting here in special appeal, to say that these materials 
were sufficient to justify that conclusion as a conclusion of fact, 
but it is beyond all dispute that they amounted to such legal 
evidence as that fraud could have been judicially presumed from 
it, and that the Judge was wrong in dismissing them with the 
simple remark that they amounted to nothing more than con- 
jecture and surmise. 

It has been said that the Judge having rejected the oral 
evidence produced by the plaintiff to prove his possession, 
that finding alone is sufficient to dispose of the case. We 
are unable to subscribe to the correctness of this contention. 
If a Judge in dealing with a question of fact forms ‘his conclu- 
sion upon a portion of the evidence before him, excluding the 
other portion under an erroneous, impression that it is not 


‘legal evidence but conjecture, there can be no doubt that 


the investigation is erroneous in law, and that the error 
thus- committed is- likely to have produced an error in the 
decision of the case upon the merits, inasmuch as it is impossible 
to say whether the Judge would have arrived at the ‘same con- 
clusion if he had looked into all the evidence upon the record, 
without excluding any part of it from a mistaken idea that it 
was not admissible in law. Thus for instance, if in the present 
case the Judge had agreed with the Moonsiff in finding that the 
decree-holder and the judgment-debtors had been acting in 
collusion with one another, is there any reasonable ground for 
supposing that he would have still adhered to the opinion that 
the evidence of the witnesses produced by the decree-holder 
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on the point of possession was’ more trustworthy than that of 
the witnesses produced by the plaintiff? And if the Judge has 
illegally rejected the evidence on the question of fraud, does 
it not necessarily follow that he has committed an error in law 
in the investigation of the case which goes to vitiate his whole 
decision on the merits. ‘ The consideration of a case,” observed 
their Lordships in the Privy Council, in the case of Moharajah 
Rajendra Kishor Sing v. Sheopursun Misser (1), “on evidence 
can seldom be satisfactory, unless all the presumptions for and 
against a claim arising on all the evidence offered or on proofs 
withheld, on the course of pleading, and tardy production of im- 
portant portions of claim or defence, be viewed in connection with 
the oral or documentary proof which per se might suffice to es- 
tablish it.” - The observance of this rule:is nowhere more neces- 
sary than in the Courts of Justice in this country. We cannot 
shut our eyes to the melancholy fact that the average value of oral 
evidence in this country is exceedingly low; and although in dealing 
with such evidence, we are not,to start with any presumption of per- 
jury, we cannot possibly take too much care to guard against undue 
credulity. There is hardly a case involving a disputed question of 
fact, in which there is not a conflict of testimony, one set of wit- 
nesses swearing point blank to a particular state of facts, the other 
swearing with equal distinctness to a state of facts diametrically 
opposed to it. If therefore we were to form our conclusions 
upon the bare depositions of the witnesses, without reference to 
the conduct of the parties and the presumptions and probabi- 
lities legitimately arising from the record, all hope of success 
in discovering the truth must be at an end. If the facts found 
by the Moonsiff with reference tothe conduct of the decree- 
holder and the judgment-debtors are correct, there is every 
reason to believe that a fraud has been. perpetrated by them 
against some body, and this circumstance cannot and ought not 
to be overlooked in ascertaining the relative value of -the oral 
testimony produced by the contending parties. 

There is another point which requires to be noticed. It must 
be borne in mind that this was not an ordinary suit for confirma- 
tion of title and possession instituted under the provisions of 

(1) 10 Moore's I, App., 453. 
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the 15th section of the Code, but that it was a suit brought for 
“ establishment of right” under the provisions contained in the 
last portion -of section 246. It is’ very true.that it has been 
held in several cases that where a plaintiff sues for confirmation 
of title and possession, but fails to prove that he was in posses- 
sion at the time of the institution of the suit, the Court, in the 
exercise of the discretion vested in it by section 15, would not 
proceed to make -a declaratory decree in his favor. It is not 
quite clear from the state of the decisions whether this is to be 
taken as an inflexible rule in every case instituted under sec- 
tion 15; but it is clear that the decisions referred to were all passed 
in suits instituted under that section, and that section only. But 
be this as it may, it is extremely doubtful whether the same rule 
would be equally applicable to suits brought under section 246. 
The last portion of that section distinctly provides “ that the 
party against whom an order may be given,” under the preced- 
ing portion of the section, “ shall be at liberty to bring a suit to 
establish his right at any time within one year from the date of 
that order,” and these words rather go to show that the ques- 
tion to be tried in such cases is the question of right or title, 
and not merely the question of possession, which is the only 
one that the Judge seems to have tried in the present case. 
Of course the plaintiff in such a suit is not only bound to prove his 
title, but he is also bound to prove that it is not barred by limita- 
tion, for a title extinguished by lapse of time is no title at all. 
But it does not necessarily follow that his failure to prove his 
possession at the time of the ‘institution of the suit, is at all 
sufficient ground for its total dismissal. It is to be borne in 
mind that where the Court dismisses an ordinary suit for declara- 
tion of title instituted under section 15 of the Act, upon the 
simple ground that -the plaintiff has failed to prove his possession 
at the time of the institution of the suit, the plaintiff may again 
bring an action to recover the property within the ordinary 
period of limitation. But the limitation prescribed by sec- 
tion 246 is one yeayonly; and if every case for the establishment of 
title and confirmation of possession instituted under that section 
were to be, asa matter of course, dismissed upon the ground 


that the plaintiff was not .in possession on the date of suit, and 
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without any enquiry as to the ‘title set ‘upsby him, irreparable 
mischief might be frequently. done. It may be said that the 
plaintiff having failed to prove the possession in which he seeks to 
be confirmed, is himself to,blame for having put forward an allega- 
tion which he is not able to substantiate, and that he cannot 
reasonably complain if his suit is dismissed by the Court. But 
the Civil Courts in this country, which “by their very consti- 
tution are Courts of equity and good conscience” ought not to 
deprive parties of their just rights merely by way of penalty, 
and such a course would be opposed to the principle laid down 
by the Privy Council in the case of Rani Surno Moyee v. Suttish 
Chandra Roy (1). We do not wish however to express any 
decisive opinion on this point, as‘we think that the case is not 
yet ripe for final decision. All that we wish at present to point 
out to the lower Appellate Court is, that the question of title 
ought not to have been entirely overlooked; and that in a case 
of this nature, proof of ‘possession cannot be dealt with apart 
from that of title or vice versd, without serious danger to the 
administration of justice. 

We reverse the decision of the Judge, and remand thé case to 
him to try it de novo with reference to the above remarks. 


GLOVER, J.—I concur in remanding this case. 


cad 


Before Sir Barnes Peacock, Kt, Chief Justice, and Mr, Justice E. Jackson. 


HARO SANKER SANDYAL anp orners (Jupament-Desroks) v. TARAK 
CHANDRA BHUTTACHARJEE AnD orners (DECREE-HOLDERS.)* 


Execution of Decrees—Set-Off—Act VIII. of 1859, ss. 207, 208. 


Where there were cross-decrees, and one of the decree-holders was, by an order 
of the Court made with the consent of both parties, bound in executing his 
decree to set off the amount of the decree against him, Held, that it would be in- 
equitable to allow the other decree-holder to obtain execution in full without set- 
“ting off the amount decreed against him. P 

A decree cannot be executed, nor can it be seized and sold i in portions. 


(1) 10 Moore’s I. App., 123. 
* Miscellaneous Regular Appeal, No. 130 of 1869, from x decree of the Sabor 
dinate Judge of Rajshahye, dated the 15th February 1869. 
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THIS was an appeal from an- "oder of the Subordinate J udge 1869 
of Rajshahye, dated 17th Febr ‘uavy 1869, rejecting a petition of Haro Saycer 
objection on the-part of certain’ judgment-debtors to the execution Pe ty ee 
of a decree which had been eos out against them by the decree- pra Buurra- 


CHARIJER, 
holders. 


Baboo Mahini' Mohan Roy for appellant. 


Baboos Ramesh Chandra Mitter and Nalit Chandra Sen for 
respondent. 


The history of the case and the facts appear in the judgment of 


Pracocg, C. J.—It appears to me tliat in this case the order 
of the Subordinate Judge, allowing execution to issue at the suit 
of the Bhuttacharjees for that portion of the decree which they 
claim to be due to them ought to be reversed. ae 

The Sandyals obtained:a decree against the Bhuttacharjees, and 
in execution of that decree certain property of the-Bhuttacharjees 
was sold and purchased by the Sandyals. The Bhuttacharjees sub- 
sequently instituted a suit against the Sandyals:to set aside the 
sale of the Bhuttacharjees’ property in execution,’ and the 
Bhuttacharjees in‘that suit obtained a decree against the Sandyals 
for the restoration of the property and the mesne profits which 
they had obtained while they wére in possession. It is un- 
necessary to refer to that portion of the proceedings which relat- 
ed to the estate called Arungai-jai, which had been sold for 
arrears of revenue, and in respect of which it has been held that 
the Bhuttacharjees are entitled to recover surplus proceeds. 

The Sandyals afterwards proceeded-to obtain execution of their 
original decree in the Judge’s Court. The Bhuttacharjees came 
in and objected to the’ Sandyals executing for the whole amount of 
the decree, and-asked that their decree against the Sandyals might 
be set off against the other decree; the amount of the Bhutia- 
charjees’ decree was not then ascertained, as the amount of 
wasilat had not baen assessed. After considerable litigation, an- 
order of the High Court was made on the 14th September 1865, 
with the consent of both parties, fixing the mode in which the 
set off was to be made. i 
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' It appears to me clear, that after that order made with the con- 


- Haro Sanker sent of both parties the Sandyals would never have been allowed 


SANDYAL 


GA 
TARAK CHAN- 


to execute their decree for the full amount, without deducting the 


pra Buurra- amount of the Bhuttacharjees’ decree. The Sandyals’ decree was 


CHARJEE, 


a decree of the Provincial Court, and substantially became a 
decree of this Court. Now if the effect of that order made by 
consent was to prevent the Sandyals executing their decree with- 
out giving credit for the Bhuttacharjees’ decree, it follows, that 
it would be most inequitable to, allow the Bhuttacharjees to 
execute their decree against the Sandyals. 

It appears that Ram Kumar Ghose, who held a money-decree 
against the Bhuttacharjees, claimed to attach in execution of 
his decree the decree of the Bhuttacharjees, in consequence of 
which the Sandyals instituted legal proceedings, in which it was 
held that that decree was bound by the order for the set off 
as regards Ram Kumar Ghose: Gobindnath Sandyal' v. Ram 
Coomar Ghose (1). a 

A review of that judgment was applied for, and upon review it 
was held that as the decrees were in different Courts, and as Ram 
Kumar Ghose was- a third party, and no party to either of the 
decrees, he was not bound by’ the Sandyals’ right of set off. 
Ram _ Coomar Ghose v. Gobindnath Sandyal (2). 

I merely refer to these decisions for the purpose of stating . that 
it is not the intention of this Court in deciding.a case between- 
the Bhuttacharjees and the Sandyals, to.express any opinion what- 
ever at variance with the decisions between the Sanydals and Ram 
Kumar Ghose. l 

Upon the Bhuttacharjees applying to execute their decree, as 
to that part of it which had not been transferred to Ram Kumar 
Ghose, the case is relieved from all question as to the rights of 
third parties, and comes back to thesquestion whether the Bhutta~ 
charjees, in the face of the order which was made by the High 
Court with their consent to the effect that their decree should be: 


‘deducted from the Sandyals’ decree, are to be allowed to treat 


that order altogether as.a nullity, and to execute any part of their 

decree against the Sandyals. Whatever may be the case as between 

the Sandyals and Ram Kumar Ghose, it appears to me that the 
(1) 6 W. R., 21. - (8) 7 W. R. 480. 
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Bhuttacharjees were bound by that order which was made with 1869 
their consent, and: that in the face of the order by which their Hago Sasxer 
decree was to be deducted from the Sandyals’ decree, they cannot mrar” Onax- 
execute their decree against the Sandyals. Insubstance, that order pes BUTEN 
effected’ a discharge of the Sandyals’ decree’ to the extent of the 

amount of the decree of the Bhuttacharjees. 

There is another point upon which it appears ‘to me that the 
Bhuttacharjees are not entitled to maintain the order of the 
Subordinate Judge for the execution of any part of their decree. 

Section 207 of Act. VILI. of 1859 enacts, that “when any 
“ party, in whose favour a decree has been made, is desirous of 
“enforcing the same, he -shall apply to the Court whose duty it 
& is to execute the decree, either in person or through his pleader 
‘in the suit, orsome other pleader duly appointed to act for him 
‘in that behalf. If ‘there be two or more decree-holders, one or 
“more of them may make the application, if the Court shall see 
“ sufficient cause for allowing him or them to make such applica- 

‘tion, and the Court shall, in such case, pass such order as: it 
“may deem necessary for protecting the interests of the other 
“ decree-holders. a 

This section applies to the enforcing of the decree in toto, 
and not for enforcing the decree in difterent-proportions. If there 
are two or more decree-holders jointly interested in a decree, one 
or more of them may apply for execution, and the Court may, if 
it thinks it reasonable, make an order for their proceeding with 
the execution, and it may make such order for protecting the 
interests of the other decree-holders as it may think proper. 

But that section throughout applies to the execution of the 
entire decree, and not splitting up decrées into several portions, 


` and to the execution of those portions only of the decree. 


Section 208 of the Act enaéts, that “ if a decree shall be trans- 
“ ferred by assignment or by operation of law from the original 
“‘decree-holder to any other person, application for the execu- 
‘tion of the decree may be made by the person to whom it shall 
“ have been so transferred, or his pleader, and if the Court shall 
“think proper to grant such application, the decree may be 
€ executed in the same manner as if the application were made 
“ by the original decree-holder.” 
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That section also applies to the transfer or assignment of a 
decree in its entirety. It does not intend that a decree should’ 
be assigned to as many persons and. in as many portions as the 
decree-holder may think fit to split it up into. If the decree- 
holder were allowed to do so, the judgment-debtor might be 
ruined, Suppose there was a decree for a lac of rupees, it could 
not be contended that the decree-holder could assign it to a lac 
of assignees, so as to give to each of them power to take out 
execution for one rupee, his portion of it. Otherwise there might 
be a lac of executions under the decree, a lac of seizures and 
a lac of sales, under each one of which there can be no doubt 
that the judgment-debtor would suffer loss. If this were allowed, 
the judgment-debtor must necessarily be ruined, 


This is shewn to be the correct view of the case by supposing 
a case of execution by arresting the judgment-debtor.' Could’ 
each one’ of the assignees arrest the debtor for his own portion ? 
It appears to me that the section which provides the period, 
during which a judgment-debtor is to be detained in jail in exe- 
cution of. a decree, shows that the Legislature contemplated one 
entire execution, and not several executions as to portions of the 
same decree. 


There are several décisions on‘ section 207, in which it has been’ 


held, that although the Court may allow one of two decree-holders 
to take out’ execution of the whole decree, it cannot allow him to 
take out execution of a part of it to the extent only of his own 
interest: Prannath Mitter v. Srinnath Halder (1), Prannath' 
Mitter v. Mathurnath Chuckerbutty (2), Thakoor Dass Sing v. 
Luchmeeput Doogur (3), and Poorno Chandra Mookerjee v. Sha- 
roda Churn Roy (4). 

I do not mean to say that a person may not apply for execu- 
tion of part of a decree if he admits that the remainder has been 
satisfied, nor do I mean to say that where a decree is perfect for 
execution in certain respects and imperfect in other respects, that 
execution may not be taken out for the portion which is perfect. 
For instance, a decree-holder may obtain a decree to recover 


(1) 2 Wyon. Rep, 185, (3) 7 W. &., 10. 
(2) 6 W. R, Mis., 64, (4) Vide App, p. 21, 
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possession of lands and for wasilat to, be assessed in execution. 1869 
The decree cannot be executed as regards the wasilat until it is ar Dran 
ascertained, That ought not to prevent the execution-creditor a U 
from executing the decree as to that portion which is perfect, and pra Bnurra- 
seizing in execution the land which has been decreed to him. © 
But after the decree is perfect for execution in its entirety, as 

for instance in the case just put, after the wasilat had been 

assessed and fixed, I apprehended that the execution-creditor 

cannot takeout one execution for the wasilat, another for the 

costs, and another for the interests on the costs; nor after a decree 

is perfect m execution can he by assignment split up that decree 

and subject the judgment-debtor to as many executions as there 

are assignees of different portions of the decree. Whether an 

assignee of part of a decree may be considered in same way asa 

party under section 209, or whether an assignor may apply for 

execution of the whole of the decree notwithstanding the assign- 

ment of part, is a question which it isnot now necessary to 

decide. It appears to me that if there are several assignments 

of different portions of a decree, there can be only one execution 

of the decree. 

In addition to the arguments already adduced, I think it is not 
unimportant to consider the injury which would be caused to the 
judgment-debtor, if each assignee of a part could have separate 
costs for his own execution. 

It appears to me that the Bhuttacharjees, independently of the 
order to which I have referred, are not entitled to have execution 
of part of the decree, whilst they admit in their petition that 
other portions of the decree remain unsatisfied. Either they and 
their assignees must come in together and apply for execution of 
the whole decree; or they must apply to execute the whole and 
raise the question, whether they can do so after an assignment 
of part of it; or they must be content to wait until they can get 
vid of the difficulty which they have brought upon themselves by 
assigning the decree in portions. 

Further, I hold, that if a decree be seized in execution, the 
whole decree must be seized and sold together, and that it cannot 
be.seized in portions and sold in portions under an execution. 

At any rate if this could be done, the judgment-debtor cannot be 
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made to suffer any loss by having tHe decree executed against 
him in several portions. 

I find on looking at the petition of the judgment-debtor be- 
fore the Subordinate Judge, that the order of this Court of the 
14th September 1865, made by consent of both parties, was not 
brought to his notice. That order might have been set up 
before him as an answer to the execution, or it might have formed 
a ground for applying to~this Court to restrain the Bhutta- 
charjees from executing their decree in opposition to the terms 
of the order which had been made with their consent. I was 
under the impression that the order of the 14th September 1865 
had been brought to the notice of the Subordinate Judge, but I 
find it was not brought to his notice in the Sandyals’ answer. 
Under these circumstances, I think the decision of the Subor- 
dinate Judge ought to be reversed, solely on- the ground that 
he granted an execution of a part only of a decree, without 
entering into the question as to the circumstances under which 
the remainder of the decree had been transferred. 


The appellant will get his costs in this Court and in the lower 
Court. 


Jackson, J.—I concur with the Chief Justice on both points. 
I think that a decree cannot be executed in portions; and on 
this point alone, the Principal Sudder Ameen ought to have re- 
jected the application of these Bhuttacharjee decree-holders. I am 
also of opinion that the question as between the Bhuttacharjees 
and the Sandyals was finally decided by the order of this Court of 
the 14th of September 1865. It may. be, that so far as Ram 
Kumar Ghose is concerned, some portions of this order, as far as 
they affect him, may have been set aside; the Bhuttachazjees are 
now attempting to take advantage ‘of the order passed in a case 
in which they were not real parties, but which affected only 
Ram Kumar Ghose. 


The order of the 14th of September 1865 were orders apparent- 
ly founded on the application of the Bhuttacharjees themselves, 
and they were orders passed in compliance with such application. 

These orders have never been set aside so far as the Bhutta- 
charjees.are concerned, and they are final; and looking to this 
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order the Bhuttacharjees are unable now to take out execution 1869 

of this portion of the decree, which they state théy have reserved oo 

in their own hands. v. : 
I concur therefore with the Chief Justice in reversing the oe Bae 

decision of the Principal Sudder Ameen, and in disallowing the “ 

application for execution. B 


Before Mr. Justice Loch and Mr. Justice Markby, 


GURU PRASAD. ROY anp ornmers (Derenpants) v. NAFAR DAS ROY 1869 
ano SURJANARAYAN ROY (Prartirrs.)* May 14. 








Gift for Life to Childless Hindu Widow—Mesne - Profits—Stridhan. 


A Hindu by a deed dated in 1840 gave his daughter, a childless widow, an 
estate for life in certain ‘property; with remainder on her death to his bro- 
thers prandsons; the daughter was put in possession, was dispossessed in 1858, 
and died in 1862. Under the terms of the deed the property then went to 
the survivor of the two grandsons who, in 1864, sold his rights and interests in 
the property. In 1865, the purchaser brought a suit, and recovered possession 
from the defendants: His representatives now sued for mesne profits of the 
property from 1860 to 1865. 

Held, that the plaintiffs were not entitled to mesne profits which had accrued 
due but were uncollected in the life-time ofthe daughter; that such mesne , 
profits would go to her heirs, who would alone be entitled to them. 


Baboos Mahendra Lal Seal and: Sham Leal Mitter for 
appellants. 


Baboo Mahini Mohan Roy for respondents. 
Tuer facts in this case sufficiently appear in the judgment of 


Locu, J.—In this case we find that Bramamayi was a child- 
less widow, antl as such, not entitled to succeed to the property in 
question. But her father, Madhab Kishor, under a hibba dated 
the 8th Kartik 1247 (1840), transferred the property to her, to be 
enjoyed by her during her life; and on her death, to go to his ` 
brother’s grandsons, Ram Charan and Ram Dayal. From the 
terms of thé hibba, it appears that Bramamayi was pyt in pos- 

* Special Appeal, No. 2345 of 1868, from a decree of the Officiating Judge 
of Moorshedabad, dated the 30th May 1868, modifying a decree of the Princi- 


pal Sudder Ameen of that district, dated the 30th September 1867. 
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session of the property in the life-time of her father ; and among 
. Guru Prasap other terms of the hibba, she was to support him. while he lived ; 


and after his death, to perform his funeral ceremonies, &c., &c. 
It appears that Bramamayi was dispossessed in 1265 (1858), 
and died in 1269 (1862). On her death, the right to the property 
went under the terms of the hibbato Ram Charan, Ram Dayal 
having died in the meantime. Ram Charan sold his rights and 
interests in the property to the plaintifi’s husband in 1271 (1864), 
and he brought a suit to recover possession from.the defendants, 


and obtained a decree on the 23rd March 1865. 


The plaintiff now sues for mesne profits of this property oi 
1267 (1860) to 1272 (1865). The first Court gave a decree for 
mesne profits for a period subsequent to the death of Bramamayi, 


_ but declined to give a decree for mesne profits which became due 


during her life-time, holding that the mesne profits must be con- 
sidered in the light of stridhan, to which her heirs only would be 
entitled. On appeal, the lower Appellate Court-held that, though 
Bramamayi neglected to recover the estate from the defendants, 


yet the wasilat, like any rent which accrued due had the estate. 


remained with her, would have gone to Ram Charan under 


Madhab Kishor’s hibba, and it therefore reversed the order of: 


the first Court. 

In special appeal it is urged that the lower Appellate Court 
is wrong in giving this decree for wasilat to the plaintiff; and 
looking at the mode in which-the property came to Bramamayi, 
and the manner in which she held it, we are disposed to think 
that this contention is good, and the heirs of Bramamayi - are 
alone entitled to claim these mesne profits due for the period of 
Bramamayi’s life, and we therefore set aside the order of the 
Judge with regard to mesne profits during the life-time of 
Bramamayi, and decree this appeal with costs. | 


Marxsy, J.—I am entirely of the same opinion. The only. 


point that is urged before us is as to the right of the plaintiff 
in this suit to recover wasilat for the period during which the 
defendant was -in wrongful possession in the life-time of 


Bramamayi. It is. to be observed that neither Bramamayi. 


nor Ram.Charan from whom the plaintiffs purchased, claim any 


One 
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rights as heirs of Madhab Kishor. All the rights they held, 


the hibbanama. Therefore the question must be determined 
according to the construction put upon the hibbanama. Whether 
therefore if, under the ordinary law of inheritance, Bramamayi 
had succeeded to the estate of Madhab Kishor, and after 
Bramamayi’s death Ram Charan had succeeded to the estate as 
the heir of Madhab Kishor, the right to the rent which had 
accrued but was not collected in the life-time of Bramamayi, 
would have gone to Ram Charan with the estate, is altogether 
beside the question. ‘The question before us is simply this, 
whether that would beso under the terms of the hidbanama. 
Now I must admit that it seems to me extremely probable that a 
Hindu, in disposing of his property, would on such a matter as 
this follow generally the ordinary rules of inheritance, and that 
he would be very likely to confer on Bramamayi only such 
rights as would be taken by. a woman, as heiress, in the same 
position. But this, though probable, appears to me not to have 


‘been done. Upon the best consideration that I can give to the 


construction of the hibbanama, I am disposed to think that the 
property would go to Bramamayi absolutely during her life-time, 
with all the rents and profits that would arise out-of it. Under 
this view of the case, I must hold that the accumulations made 
by Bramamayi out of the rents and profits of the estate during 
her life-time, must be considered in the light of stridhan, and 
as such would go to her heir, instead of the heir of Madhab 
Kishor; and the same, I think, would be the case with uncollect- 
ed, as with collected rents. Therefore, the purchaser from Ram 
Charan would take no interest in those uncollected rents. Un- 
der this view of the case, I agree that the decree of the Judge 
for wasilat for the period during the life-time of Bramamayi, 
must be set aside, and this appeal be decreed with costs. 
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-which the plaintiffs claim as purchasers, were derived from Guru Prasad 
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Before Mr. Justice L. 8. Jackson and Mr. Justice filter. 


1869 RADHIKA PRASAD DEY (Derenpanr) v. MUSSAMUT DHARMA 
May 14. DASI DEBI anv ornes (Psarntirrs.)* 


Hindu Family— Commensality—Presumption. 


The mere fact of a Hindu family living in commensality is not sufficient to 
raise a presumption of their property being joint. The existence of joint 
funds, out of which the property might have been purchased, must- also be 
proved to raise the presumption of the property being joint. 


In execution of a decree against one Dwarkanath Gupta, the 
defendant Radhikaprasad Dey succeeded in obtaining possession 
of the property in dispute. The plaintiffs, Dharmadasi Debi 

- and Nistarini Debi, filed a petition under section 230 of Act 
VIII. of 1859, stating that they were owners of a moiety of the 
property; that Dwarkanath had only a two anna share there- 
of; that Kasinath and Madhu who were brothers, and their 
sons after their death lived in commensality, and were joint 
in estate; and that the plaintiffs being widows of their sons 
were entitled to amoiety. Two other claimants preferred their 
petitions of claim. Thedefence set up was that there had been 
a partition, and that the property in dispute had been obtained 
‘by Dwarkanath’s father, partly under partition and partly by 
purchase ; thatthere was another partition between the judg- 

; ment-debtor and his brothers, and the property in dispute solely 
belonged to the plaintiff. 
` The Principal Sudder Ameen dismissed the suit. 

On appeal, the Additional Judge found from the evidence that 
the family still lived in commensality, and that there had been 
no separation ; and held, that as the parties'formed a joint Hindu 
family, that the presumption according to Hindu law, that the 
property was joint had not been rebutted, and that therefore the 
plaintiffs were entitled to the property claimed. He accordingly 
passed a decree in favor of the plaintiffs. 


* Special Appeal, No. 2044 of 1868, from a decree of the Additional Judge 
of Hooghly, dated the 22nd April 1868, reversing a decree of the Subordinate 
Judge of that district, dated the 28th November 1867. 
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The defendant appealed to the High Court. 
Baboos Srinath Das and Taraknath Dutt for appellant. | 
Baboo Muhes-Chandra Chowdhry for respondents. os 


Jackson, J.—The special respondents’ pleader does not 
contend that the decision of the Judge can be supported. It 
is manifest that the case must go back for a new trial to the 
lower Appellate Court. The plaintiffs who commenced their 
suit by the procedure indicated in section 230 of the Code of 
Civil Procedure, alleged that the property which the defendant 
had purchased, and either had dispossessed or was about to dis- 
possess them of in execution of the decree, was the joint property 
of the family of which their deceased husbands had been mem- 
bers; and that they were entitled to shares in that property, the 
interest of the party whose rights had been purchased by the 
defendant being only a fractional share. They consequently 
made application to the Court, and the Court proceeded as 


_ directed in that section. The suit was dismissed by the Second 


Principal Sudder Ameen; but on appeal, the Additional Judge 
gave judgment for the plaintiff. The ground of his decision is 
this. After observing that the family was originally a joint 


_ Hindu family, and that the evidence given by the defendant in 


his opinion failed to show a separation; he says: “I hold it 
“ proved that the plaintiffs, the widows of the sons of Kasinath 


“and the son of Madhu, have been living as a joint Hindu 


“family; that the presumption of Hindu law that the property 
* is joint has not been rebutted, and that the plaintiffs are there- 
“fore entitled to half of the joint property.” The Judge 
therefore considered that when the plaintiffs showed that the 
family was up to that time living in commensality, without 
any other circumstance whatever, if became incumbent on the 
defendant to show that the property had been purchased with 
the funds and for the sole benefit of the party whose rights he 
had purchased, and on his failure to prove that circumstance 
he considered the plaintiffs were entitled to judgment, 

That is not the law. In such cases, it is not sufficient for the 
plaintiffs to show the fact of commensality, but there must be 
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1869 in addition to that fact, the existence of joint funds out of which 


nA TRA the property might have been purchased. Where that is the 


Mosssare C2 there is no doubt a presumption, but not a very strong pre- 
Duana Dast su on in favor of the joint family. ; 
EBI, 


e decision of the Judge, therefore, cannot be supported, 
and the proceedings must go back in order that he may determine 
whether, in addition to the fact of commensality, there was a 
joint fund out of which the purchase might have been effected ; 
and after considering the evidence upon that point, as well as 
any evidence which the defendant may have given to show a 
separate purchase, he will determine on which side the balance 
of evidence lies, and will decide accordingly. 


fa ee ey 


Before Sir Barnes, Peacoch, Kt., Chief Justice, and Mr. Justice Milter. 


1869 MARK RIDDED CURRIE anp anorner (Derenpvants) v. S. V. MUTU 
Pee Ne RAMEN CHETTY AND ANOTHER (PLAINTIFFS.)* 


$ 


Regisiration of Document—Act XX. of 1866—Specifie Performunce of 
Agreement. 


The plaintiff lent defendant 20,000 rupees, and received a document in the follow- 
ing-terms : — 

‘ On demand we promise to pay 8. V. Mutu Ramen Chetty and C. T, A. Chinniah 
Chetty, the sum of rupees twenty thousand, value received,” 


~ 


Meno. , 


“For the above promissory note, the grant of the dockyard and offices to be depo- 
sited in three days, and a proper agreement drawn out. 

“The time of credit to be one year or eighteen months, the interest at Rs, 1-10 

, percent. per mensem.” 

In a suit to compel specific performance, and for damageson breach of the agree- 
ment contained in the above Memo., held, that the Memo, contained an agreement 
of which a Court of Equity would grant specific performaace, had not defendant 
rendered specific performance impossible. 

Held also, that the document did not contain an agreement creating an interest in 
land, and registration was not, therefore, necessary to render it receivable in evidence 
under the Registration Act XX of 1866. 

The fact that the document was received in ovidence without a stamp, was no 
reason for reversing the degision in appeal, l 


kà Regular Appeal, No. 1 of 1869, from a decree of the Recorder of Moulmein, 
dated the 21st October 1868, 
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THIS was an appéal from a decision of the Recor der of Moul-_ 18° 
mein, dated 21st October 1868. l M Monen 


The plaintiffs were money-lenders in Moulmein, and the g y Myry 
defendants were merchants of the same town, carrying on business G4NEX- 
under the style and firm of “ M. R. Currie & Co.” The suit was 
to compel the specific performance of ati agreement made by the 
defendants with the plaintiffs on the 16th of July 1868, whereby 
defendants, in consideration of having received the sum of rupees 
20,000 from the plaintiffs, promised and agreed to secure the 
repayment of the same to the plaintifs by executing a good 
and valid mortgage, within three days from the date of the agree- 
ment, of certain property therein mentioned, or to pay the plaintiff 
the sum of rupees 5,000. 

The facts of the case were shortly these: In February 
1866, the defendants borrowed of one Savana Aua’sMoulmein 
agent, Piniapah Chetty, the sum of rupees 27,000 for one 
year, at the rate of 1-12 per cent. per month, or 21 per 
cent. per annum. The repayment of this sum, with interest, 
was secured by the deposit with Piniapah Chetty of the title 
deeds of their (Currie & Co.’s) business premises in Moulmein. 
Although the loan was repayable in a year, the money was not 
called, in by the lender, and was still in the middle of July 1868 
in defendants’ hands. About this time it would appear that the 
Moulmein-money lenders, who had hitherto acted in concert with 
each other in advancing money to merchants, adopted a system of 
competition, and the plaintiffs offered to lend the defendants 
rupees 27,000 at Rs. 1-10 per cent. per mensem, or 194 per cent. 
per annum; and after certain negotiation, which took place 
through the medium of a Mr. Hobday, the plaintiffs on 16th July 
1868 advanced to the defendants two separate sums of 7,000 and 
20,000 rupees, receiving two promissory notes for those amounts 
respectively. The document now sued on, was as follows : 


Movuimew, 16th July 1868. 
Rs. 20,000. 
On demand, we promise to pay to S. V. Mutu Ramen Chetty and 
C. T. A. Chinniah Chetty the sum'of rupees twenty thousand, vaule 


received. 
(Sd.) M.R. Currie anp Co. 


128 


1869 


Marx Rrpprp 


CURRIE 


v. 
S. V. Muru 
RAMEN 
CHUETTY. 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


, 16th July 1868. 
Rs. 20,000. : 
Memo. 


For the above promissory note, the grant of the dockyard and offices 
to be deposited in three days, and a proper agreement made out. 

The time of credit to be one year or eighteen months. The interest 
at Re. I and 10 annas per cent. per mensem. 


(Sd) M. R. Corriz & Co. 


The above document bore no staan 

The day after receiving plaintiffs’ money, Mr. Currie went 
to Mr. Hobday, aud informed him that he wished to pay off 
Savana Aua’s loan. After this interview it appeared that 
Vurape Chetty, another agent of Savana Aua, offered Mr. 
Currie the money at 1-8 per mensem. Mr. Currie being thus 
in a position to get the money on still cheaper terms than those 
of the plaintiffs, sought to repudiate the contract he had entered 
into with them, and with this view sent them the following 


letter :— 
, MOULMEIN, 17th July 1868, 


To S. Y. Moro Ramen Cuetrry AND C. T. A. CHINNIAn CHerry. 


We beg to return you the money we received from you yesterday, viz. 
Rs. 27,000, in our cheque on the Bank of Bengal, No. 1493, together 
with two days’ interest, Rs. 35, as we find we cannot get possession 


of the papers from $. V. Piniapah Chetty, the time not being up accord- ° 


ing to the agreement. Please return our on demand promissory notes 
for Rs. 20,000 and Rs. 7,000. 


M. R. Corrie AND Co. 


There appeared to be no foundation, in fact, for the statement 
as to the defendants’ inability to get the title deeds. 

On the same day, the plaintiffs replied to Messrs. M. R. 
Currie and Co., by their attorney, as follows :— - 


MOULMEIN, 17th July 1868. 
Dear Sirs,—My clients, S. V. Mutu Ramen Chetty and C. T. A. 


Chinniah Chetty, have placed in my hands your letter to them of this 
date, and have given me instructions to reply thereto. 
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They instruct mo to. say, that the sum mentioned in your letter, viz., 1869 
Rs. 27,000, was lent by them to you on the 16th instant, for a term of one Mark Rippzp 
year or eighteen months, under an agreement that you were, within wae 


three days from the date of the loan, to ‘execute a legal mortgage of 5S. ae oe 


certain property belonging to your firm and to deposit with them the Cuerry. 
title deeds as security. Your. promissory notes for R. 20,000, and 
Rs. 7,000, respectively, were given merely to secure my clients, for the 
three days, during which you stipulated to give them the higher security. 

My clients cannot accept the payment you have tendered, and must 
hold you to the terms of your agreement. 

They will therefore expect you to be ready to hand over the securi- 
ties agreed upon ‘and to execute a valid mortgage at due date, or to 
pay them the amount of the loan together with the damages they would 
sustain by reason of your breach of agreement, viz., interest on the sum 
loaned for 12 months (taking the shorter term) at Rs. 1-10 per cent. per 
mensem, 

CLIFF AUBREY. 


The plaintiffs now sued to compel defendants to execute the’ 
mortgage agreed upon, or to recover damages laid at Rs. 5,000, 
for breach of the agreement. 

The Recorder found that the defendants had put it out of their 
power to specifically perform the contract, and he therefore only 
awarded damages for the breach of the agreement, He estimated 
these to be the amount of interest, which would have been due 
under the mortgage deed up to date of his decree, together with 
the amount of ten months’ interest at the same rate, and decreed 
the sum of rupees 1,679 in favor of the plaintiff with all costs. 

The defendants appealed to the High Court: 


Mr. Kennedy for appellants. g 
Mr. Paul (Mr.- Agabeg with him) for feapoudents 


The points urged in appeal are sufficiently referred to in 
the judgment of the High Court, which was delivered by 


Pxracook, C. J. —There are three objections which have been . 
urged: lst, that the document was not stamped which is said to 
come under the general ground of appeal, that the Recorder has 


admitted evidence which he ought to have rejected; 2ndly, that 
17—c 
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the doéument has not been registered, which it is said also comes ` 


Manx Rrovep under the same ground of appeal; and, 3rdly, that the Recorder 
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has awarded excessive damages, the plaintiffs not being entitled to 
recover anything beyond nominal damages. 


I do not consider it necessary to decide, whether the objections 
that the document was not stamped ov registered are admissible 
under the general ground of appeal that the Recorder has 
admitted evidence which he ought to have rejected, because it is 
not in my opinion made out that he did admit evidence which he 
ought to have rejected ; but I am not at all prepared to admit that 
if the objection of want of registration would have rendered the 
document inadmissible in evidence, such objection could have 
been taken under this general ground of appeal, it never having 
been made a ground of objection before the Recorder. I am 
of opinion that, with regard to the want of stamp, it is nota 
ground for reversing the decision, because I think that the error, 
if any, of receiving the document without a stamp, did not affect 
the merits of the case or the jurisdiction of the Court, although 
it might have affected the Government revenue. 


In Munohur Lal v. Sheodyal Singh (1), it was held that the 
insufficiency of stamp formed no ground for reversing the decision 
of a lower Court, under Act IX. of 1854, which contained words 
similar to those of section 350 of Act VIII. of 1859. In the 
case of Prankissen Pal Chowdhry v. Gridhur Ghose Mundul (2), it 
was also held, that, as the lower Court had decided the case on the 
merits, the Judge was wrong under Act IX. of 1854 in dismissing 
the plaintiffs claim on appeal, on the ground of inadequate stamp. 
So it has been held, that the wrong valuation of a suit, which does 
not affect the jurisdiction of the Court, does not affect the merits. 
Ifit affects the jurisdiction, it comes under the other portion of 
section 350. I believe that there are also cases in which the High 
Court has held to the same effect ag the late Sudder Court, with 
regard to the want of stamps, but whether there are decisions of 
the High Court on this point or not, the decisions which I have 
already cited are so consistent with justice that I should age) 
myself bound to follow them. 


(1) 5. D., 1856, 62. (2) 8. D., 1857, 1227. 
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/ The next question is, whether the want of registration renders 


“this document inadmissible. The memorandum refers to. a pro- 
7 missory note for 20,000 rupees, and says: “ For the above promis- 


“sory note, the grant of the dockyard and office to be deposited 
-“ in three days, and a proper agreement made out. Thetime of 
“credit to be one year or Pigptogm months, the interest at Rs. 


- & 1-10 per cent. per mensem.’ 


This is not an actual mortgage of the dockyard and office, nor 
did it amount to a conveyance ; but it is a document of which, after 
the advance of 20,000 rupees, the Court would have compelled 
a specific performance by compelling the defendants to deposit 
the grants, as a security for the advance, if they had not putit out 
of their power specifically to perform the agreement. It is merely 
an agreement to deposit the deeds and to execute a proper agree- 
ment. Mr. Kennedy contends that a Court of Equity considers 
that as done which a party agrees todo. I do not dispute that 
position as a general rule, but it is not because a Court of Equity 
would treat a document as doing a thing which a party agrees to 


_ do, that the document comes within the meaning of an enactment 


which reférs to a document by which the thing is done, and not 
to an agreement to do it. The two cases are very different, and 
stand upon wholly different grounds. 

I do not think that this document, although a Court of Equity 
would compel a specific performance of it, is a document coming 
within the meaning of clause *2, section 17 of the Registration 
Act XX. of 1866. The documents therein specified are instru- 
ments which purport to create any right, title or interest, whether 
vested or contingent, of the value of 100 rupees or upwards to or 
in immoveable property. This, however, was merely an agree- 
ment to create such an interest, but it did not purport to create it. 

Section 18 of that Act points out the documents which may be 
registered under the Act, and among others in clause 7 we find 
« agreements and all other documents not hereinbefore men- 
tioned.” Itis merely optional to register such documents. But 
I apprehend that the Registrar could not have been compelled to 
register the document. Suppose a person were to agree to convey 
certain lands describing them as all the lands then in his pos- 
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session in a particular village and also to have the lands accurately ` 
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1869 measured, and the exact boundaries of the lands ascertained and ` 
k J delineated on a map to be annexed to the deed of conveyance, — 
Would the description of “ all the lands then in possession” of the 
ü M, Muru person agreeing to grant them, be such a description of the lands 
er intended to be conveyed as to render the agreement a fit document 
to be registered as a conveyance. Section 21 of the Registration 
Act enacts, that “no instrument relating toimmoveable property > 
* shall be accepted for registration, unless it shall contain a deserip- 
c tion of such property sufficient to identify the same. Houses in 
« towns shall be described as situate on the north or other side of 
c the street or road (mentioning it) to which they front, and by 
“their existing and former occupancies, and by their numbers, if 
“ the houses in such street or road are numbered. Other houses 
‘and lands shall be described by thei name, if any, and as being 
« in the territorial division in which they are situate, and by their 
“ superficial contents, the roads and other properties on which they 
“ abut, and their occupancies, and also, wherever it is practicable, 
“s by reference to a Government map or survey.” If an agreement 
to mortgage must be registered, because a Court of Equity will 
consider that done which a person agrees to do, an agreement to 
get the lands measured and the boundaries fixed could never be 
enforced, because the agreement would be an instrument relating 
toimmoveable property which does not itself contain the requisites 
f of section 21. Iam of opinion that the document in question 
being merely an agreement was admissible in SYREN although 
it was not registered. - 

The third question is whether the damages awarded are exces- 
sive. The appellants appeal, on the ground that they are exces- 
sive, and it is for them to show that the decree ought to be 
reversed on that ground. The Recorder may not have adopted 
a right principle in assessing the damages; but if the damages 
assessed are not excessive, it is no ground for our reversing the 
decree undor the 9th ground of appeal that the damages award- 
ed by the Recorder are excessive. The case is simply this. 
Defendants borrowed from plaintiffs 20,000 rupees, for which they 
gave a promissory note payable on’ demand, as a security, with 
the memorandum of agreement which I have read, and by which 
they agreed to deposit the: grants of the dockyards and offices 


te 
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‘ mentioned therein in three days, and to have a proper agreement 1869 
made out, the time of credit to be one year or eighteen months, Mane Rippep 
the interest at rupees 1-10 per cent. per mensem. oa 
The contract was performed, so far as the plaintiffs could per- j 3. Mury 
form it, because the money was advanced. They have the person- ala 
al security of the defendants, but want the security of the 
dockyard and offices which the defendants. agreed to give them. 
Defendants, finding after they had alee ener from plain- 
tiffs, that they could obtain it on better terms, offered to return 
the money which had been advanced with two days’ interest upon 
it, and asked for a return of the promissory note. It is clear, 
that if the plaintiffs had taken back the money, which they had 
advanced and the two days’ interest, and had given up the promis- 
sory note, they would have rescinded the contract, and would not 
have been entitled to have the grants of the dockyard and the 
offices, as security, or to the benefit of the agreement, by which 
the time of credit was to be one year or eighteen months, They 
could not receive back the principal at the expiration of two days, 
and be entitled to interest upon it for a year or eighteen months at 
the rate specified. The defendants had put it out of their power to 
, deposit the grants of the dockyard and the offices, as security, and 
the plaintiffs therefore were obliged either to allow their money to 
remain out on the personal security of the defendants, without the 
security of the dockyard and offices or to take back the money 
which they had advanced with two days’ interest, and to rescind the 
contract. * The plaintiffs refused to take back the money, and to 
rescind the contract, and they were entitled to refuseif they thought 
fit. The consequence was, that the loan continued on the personal 
security of the defendants, imstead of the plaintiffs having the 
additional security of the dockyard and offices. 
I proposed to give a decree enabling defendants to deposit the 
grants of the dockyard and offices, if they thought proper to do 
‘so, and to award: damages as an alternative, if they declined. 
Mr. Kennedy however contended that the Court had no power 
to make such a decree, and therefore we have only to consider 
whether the damages are excessive, defendants having put it out 
of their power to deposit the deeds. We cannot ascertain accurate- 
ly and by calculation what is the exact difference in value between 
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having aloan on the defendants’ personal security alone, and having 
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and the offices. Averages have been taken on which the value of 
a life assurance can be calculated, but I know of no calculation 
by which you can estimate the difference in value of a loan on 
landed security and the personal security of a merchant, and the 
value of a loan depending solely on the same personal security. 
In order to ascertain .the real difference, you must ascertain the 
probability of the merchant remaining solvent on the day upon 
which the loan is to be paid, and I know of no calculation of aver- 
ages by which that fact can be ascertained. If the plaintiffs offered. 
to sell the debt with the personal security of the defendants 
alone, or to sell the debt with the additional security of the 
property, I think it would not be going very far beyond what is 
probable to say, that they would get one-tenth less for the debt, if- 
depending on personal security alone than they would if it were 
also secured upon landed ‘property. One-tenth of the debt in 
this case would be rupees 2,000, putting the interest out of the’ 
question: and the Recorder has awarded rupees 1,679 as damages. 
With the means which the Court has of arriving at a just esti- 
mate of the damages, I am not prepared tosay that the learned 
Recorder has given an excessive amount of damages; and unless 
I am satisfied that he has done so, I cannot, in justice to the plain- 
tiffs, nor am I entitled to, reverse the decree. 

Under these circumstances, it appears to me the decree of the - 
learned Recorder must be affirmed with the costs of this appeal. 
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Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Mitter. 


ISAN CHANDRA SING (Prawntirr) v HARAN SIRDAR anp 1869 
OTHERS (DEFENDANTS.)* May 22. 


Powers of Small Cause Courts—Reference to High Court—-Application for 
new Trial—Point in the Proceedings previous to hearing Aci X. af 1867, 
8. 1—Act XI. of 1865, s. 22—Hvidence. 


When the judgment of a Small Cause Court is called in question by one 
of the parties on a point of law, such as that damages have been assessed on a 
wrong principle, his proper course is to apply for a new trial. The facts not 
being disputed, the Judge may grant a new trial as to what amount of damages l 
were sustained ; and in determining that question, he may alter his opinion as 
to the principleon which damages ought to be assessed, and upon a new 
trial, assess them on the proper principle. 

Where a Judge considered it inequitable to reject plaintiff's books when they 
made for him, viz., as to the amounts lent to defendant, and to accept them 
when they were against_his interest, viz., in the amount of repayments credit- 
ed to defendant, and therefore disregarded both descriptions of entries equally, 
but gave a decree in plaintiff's favor for such entries as were proved without 
deducting the items credited to defendant, Held, that entries in an account book, 
whether on the credit or debit side of the account, are not conclusive evidence 
either of amounts paid, or of sums actually due, which the Judge is bound 
to believe. The J udge was bound to look at the whole of the entries in the 
plaintiff's books, to give credit to such of them as he believed to be true, and 
to discredit’those, if any, which he believed to be false. ° 

A question of law arising on an application for a new trial, is a question 
which may be referred to the High Court for its opinion, as a question within 
the meaning of section 1, Act X. of 1867, arising at any point in the proceed- 
ings previous to the hearing of a suit, The hearing on a new trial is a hear- 
ing within Act XI. of 1865, section 22. An application for a new trial isa 
point in the proceedings previous to the hearing. 


Pa 


THE following was a reference from the Judge of the Small 
Cause Court at Kishnaghur, dated 5th April 1869 :— 

The question on which I solicit the opinion of the High 
Court in these cases, is:—In a case where a judgment of a 
Small Cause Court in the Mofussil is called in question by one 
of the parties on a point of law, such as that damages have 


* Reference from the Judge of the Small Canse Court at Kishnaghur, dated the 
5th April 1869. 
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been assessed on a wrong principle, and where the facts found 


Isan CHANDRA are not disputed, is it necessary for the party aggrieved to apply 
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for a new trial, or can a motion be received to alter or reduce 
the amount of the judgment? I believe it is the practice in 
the Mofussil Small Cause Courts in all such cases not to alter 
the amount decreed without a new trial; and if a new trial is 
granted (except in cases which have been decreed ex parte, and 
of which a review is sought), to require a fresh plaint. 

The rules on the subject will be found insection 21, Act XI. 
of 1865, and in rules VIIL, XII., of the practice of the Sudder 
Court, dated Ist June 1861, published in Sutherland’s Small 
Cause Court References. 

The point has been decided with regard to the Calcutta Small 
Cause Court, in the case of Hurro Chunder Dey v. Rajah Ram 
Chunder Singh (1). The following extract from the opinion of the 
Judges of the Supreme Court seems applicable to the Mofussil 
as well as Calcutta Courts :-— 

“s The object of a new trial is to find facts; if <he facts are 
already rightly found, and the defendant, for instance, merely 
questions whether the damages are assessed on a right principle, 
it would be a preposterous course to send the cause to be tried 
again, in order to establish facts unquestioned, and then to decide 


a legal question upon them, while the state of the case already 


sufficiently raises the very point.” 

The present case is one by a mahajan against a customer for 
money lent; and plaintiff, after a considerable amount of evidence, 
obtained a decree to which the defendants in their application for 
review have raised only one objection, viz., that they should have 
been credited with certain sums standing in their favor in plain- 
tiff’s books. The question is entirely one of law, and it would 
seem unnecessary for its adjudication to relegate the parties to a 
fresh trial. 

The point on which defendants’ pleader has requested me to 
make the reference arises in this way :—Plaintiff’s claim was for 
a certain balance remaining due after crediting various sums paid 
to defendants. The latter averred that the amount lent to 


(1) 1 Gas. 5. C. C. Rep., Pt. 2, 1. 
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them was less than what plaintiff stated, but they did not 


137 


1869 


prove any re-payments at all. I found the amount lent to have Isax CASO ES 


been considerably less than that stated in the plaint and in 
plaintifs books, and decréed the amount proved to have been 
lent, without deducting the sums with which defendants were cre- 
dited in plaintiffs books. The defendants contend that as plaintiff 
has debited himself with these sums, his own books must be held 
conclusive evidence that he has received them. 

I considered it inequitable to reject plaintiff's books where 
they made for him, viz., as to the amount lent to defendants, and 


` to accept them where they were against his interest, viz., in the 


+*+ 


| appellant. 


amount of re-payments credited to defendant ; and as defendants 
had no other evidence of re-payment, I disregarded both deserip- 
tions of entries equally. 


Baboos Rasbehari Ghose and Grija Sankar Mazumdar for 


_ 


» 


The opinion of the High Court was delivered by. 


Peacock, C. J.—The first point upon which the Judge of 
the Small Cause Court asks the opinion of this Court is, whether 
in a case in which a judgment of a Small Cause Court in the 
Mofussil is called in question by one of the parties on a point 
of law, such as that damages have been assessed on a wrong 
principle, is it necessary for the party aggrieved to apply for a 
new trial, or can a motion be received to alter or reduce the 
amount of the judgment ? 

- It appears to me that a motion cannot be received to alter or 
reduce the amount of the judgment, and that it is necessary for 
the party who calls the judgment in question to apply for a new 
trial within the period allowed by the 21st section of Act XI. 
of 1865. But upon granting a new trial, it is not necessary for 
the Judge to re-open the whole case and to re-try it upon ques- 
tions of fact which have been determined and'are not disputed. 
It is competent for him to grant a new trial and lay down any 
issue or issues of law or of fact which he may think necessary 


with reference to the grounds upon which the judgment is im- 
18——c 
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189 peached, If the judgment is called into question úpon a point 
Isan CnawprA of law, such as that damages have been assessed on a wrong 
Pee principle, and the facts found are not disputed, the Judge may 
Soar, grant a new trial as to what amount of damages were sustained ; 
and in determining that question he may alter his opinion as to 
the principle on which damages ought to be assessed and upon 

the new trial assess them upon the proper principle. 

The second question does not state clearly and concisely the 
point of law upon which the Judge asks the opinion of this ’ 
Court. The Court is left to find out what the point of law is. 
from the statement of the facts.. As far as I can ascertain the 
point of law upon which the Judge wishes to be advised, it is 
this :— Whether a statement made by one of the parties to the suit 
and put in evidence must be taken and believed in its entirety, 
or whether the Court having the whole statement before it, can 
according to law believe one part of the statement and disbelieve 

_another part. If that is the question of law, I should answer it 

` by observing that a man’s own statement is not evidence for him; 
though in certain cases it may be used as corroborative evi- 

J dence. If one party uses the statement of another against him, 
the whole of the statement must be put in evidence, but the 
Judge is not bound to believe the whole of it. For instance he 

may, though he is not bound to do so, believe that part of the 
statement which makes against the interest of the person who 
makes it without believing all that part of it which makes in his 
favor. -4 

The statement of the Judge on this point is this:—‘* The 
“ plaintiff’s claim was for a certain balance remaining due, after 
“ crediting various sums paid to defendant. The latter averred 
“the amount lent him to have been less than what plaintiff 
stated ; he (the defendant) did not prove re-payments atall. I 
« found the amount lent to have been considerably less than that 
‘stated in the plaint and in plaintiff's books, and decreed the 
s amount proved to have been lent, without deducting the sums 
« with which deféndant was credited in plaintiff’s books. Defend- 
‘ant contends that as plaintiff has debited himself with these 
“ sums, his own books must be held conclusive evidence that he 
s“ has received them,” l ` 


am, a te w” we A 
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If the question which the Judge intended to submit is, whether 1869 
the plaintiff's books were conclusive evidence of the payments Isan oes 
of the sums for which he has given credit, I should answer that v. 


question of law in the negative. The Judge might believe the pine 
entries on the debit side of the account in the plaintiffs books, if 
put in by the defendant to prove the sums credited, or if used by 
the plaintiff as corroborative evidence of the debts, but they ) 
were not in either case conclusive evidence, or evidence which 
` the Judge was bound to believe. The J udge ought to form his 
own opinion on the whole evidence in the case as to whether the 
entries or any-of them were true or false. If he believed that 
the entries of the payments were wholly fictitious, and inserted 
_as a blind to lead the Court to believe that the accounts had 
been kept honestly and fairly, the Court could not be bound to 
believe that the payments entered had been made, however 
discreditable the Court might believe the conduct of the plain- 
tiff was in making such entries for such a dishonest purpose. 
In dealing with the question of evidence, the Court would not» 
necessarily be bound to believe that the plaintiff had been guilty 
of such discreditable conduct. 
The Judge goes on :—“ I considered it inequitable to reject 
“ plaintifs books where they made for him, viz., as to the 
“ amount lent to defendant, and to accept them where they were 
“ against his interest, viz.,in the amount of re-payments credited 
“to defendant; and ‘as defendant had no other evidence of 
«í ye-payment, I disregarded both descriptions of entries equally.” 
. If. the Judge upon the evidence really believed that the pay- 
ments credited in the plaintiff's books were made, although he 
disbelieved the entry as to the amount of the debits, and came to- 
the conclusion that the debt was not so large as the plaintiff had 
stated in his favor, there would have been nothing inequitable in 
giving the defendant the benefit of the payments which, from the 
‘evidence of the entries, the Judge believed to have been made, 
although they might be equal to the amount which the Judge ; 
on the eyidence believed to have been actually lent, and thus 
have deprived the plaintiff of the right to recóver any thing. 
The justice and equity of the case, when the facts were ascer- 
tained, would be to award to the plaintiff the amount which he 


a 
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had lent after giving credit to the defendant for the amount i 


Isan CHANDRA which the Judge believed he had paid. All that we can say- 


ING 
V. 
HARAN 
KIRDAR 


with reference to this in point of law, is that the’ Judge was 
bound to look at the whole of the entries which’ he found in the 
plaintiff's books, to give credit to such of the entries as he be- 
lieved to be true, and to discredit those, if any, which he believed 
to be false. In arriving at the conclusion of fact if the Judge 
had any doubt, he might have called the plaintiff as a witness, and 
put him on his oath as to whether the entries of payment were 
false or not. Even if the plaintiff had sworn that they were 
false, the Judge was no more bound to believe his evidence on 
that point than the evidence of any other witness. We can 
only say that, in point of law, if the Judge from looking at the 
entries believed that the payments were made, he was bound -in 
justice, ‘equity, and good conscience to give the defendant the 
benefit of them, whatever the effect might be upon the plaintiff's 
claim. 

. With this expression of our opinion on the point of law 
endeavoring to point out as clearly as we can the difference 
between points of law and questions ‘of fact, the case must be 
sent back to the Judge of the Small Cause Court. 

It was contended by the vakeel, who has argued this case very 
well, that the Judge had no power to refer these questions of 
law for the opinion of the High Court; that they did not arise 
in any stage of the cause in which, as provided by Act XI. of 
1865, section 22, or Act X. of 1867, the Judge could ask the 
opinion of this Court on a point of law. 

Section 1 of Act X. of 1867 says :—“ If at any point in the 


ee previous to the hearing of a suit under the said Act, 


any question of law shall arise, the Court shall 
awe up a statement, and refer it to the High Court for its 
opinion.” 

It is said that an application made to the Judge, after a cause 
has been heard, was not a point in the proceedings previous to the 
hearing of the suit, inasmuch as the suit must have been -pre- 
viously heard. We must give a reasonable construction to this 
Act, and we must give it with reference to the powers of the 
Small Cause Court. The Small Cause Court has power to 


Cai 
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‘grant a new trial. If it had granted a new trial, there*can be 
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no doubt that the hearing -on the new trial would Have been a 14% Chanera 


hearing within Act XI. of 1865, section 22; and then the Judge 
might have asked our opinion on a pointof law. If the hearing 
of a new trial would have been a hearing within the meaning of 
section 22 of the Act, the application for a new trial was a point 
in the proceedings previous to the hearing of the case. If we 
were to hold that an application for a new trial was not a point in 
the proceedings. previous to a hearing, unless the application 
should result on a hearing, we should compel the Judge to grant 
a new trial, in order that upon the hearing under it he might ask 
the opinion of the Court on a point of law, which, if he could have 
asked it on the application for a new trial, might have saved the 
necessity.of granting it. 

It appears to me that that would be mog a very restricted 
meaning on the. words of the Act and one which was never 
intended, if we were tọ hold that the Judge could not ask our 
opinion on a question of law upon an application for a new trial. 


Before Mr. Justice Kemp and Mr. Justice Glover. 


SAKRIMAN DICHU'T anp ormeRs (Derenpanrs) v. DHARAM NATH 
TEWARI ano orners (Puaintires.)* 


Deposit of Mortgage Debi—Conditional Sale—Reg. I. of 1798, s. 2—-Regula- 
tion XVII. of 1806, 3. 7. 


Under section 7, Regulation XVII. of 1806, if a mortgagee has obtained posses- 
sion at any time before a final foreclosure of the mortgage, the mortgagor’s payment 


or tender of the a gum, due under the mortgage debt, saves his equity of 
redemption. 


Held, that the section applies where the mortgagee has obtained a decree for 
possession and wasilat, whether he executes it or not. 

THIS suit was brought in the Court of the Moonsiff of Chowki 
Sewan in the district of Sarun, to obtain possession as absolute 
owner of 5 annas and 4 pie, out of the entire 16 annas of Mauza 


Pertabpore in Pergunna Puchlukha, under a deed of absolute 


* Special Appeal, No. 485 of 1869, from a decree of the Subordinate Judge of 
Sarun, dated the 28th November 1868, affirming a decree of the Moonsiff of that 
district, dated the 27th February 1868, 
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sale, dated 14th May 1858, and executed by Mussamut Kuthona 
Kunwar déceased; and further to obtain possession of one anna 
and nine pie of the above-named Mauza, under a deed of mort- 
gage and conditional sale, dated 2nd February 1850, on the ground 
of having deposited in Court, as representing the mortgagor, 
on the 10th February 1863, under Regulation I. of 1798, section 
2 (1), the amount of Rs. 1,600-10, being the principal sum due to 
the former mortgagees under that deed. ` 
The principal issue was: :— Whether the deposit which ihe 


plaintiff has made of a sum 


(1) Regulation I. of 1798, sec. 2.— In 
all instances of the loan of money on 
bai-bill-waffa, or on the condition sale 
of landed property, as explained in the 
preamble to this Regulation, however 
denominated, the borrower, who may be 
desirous to redeem his land by the pay- 
ment of the money lent upon it, with any 
interest due thereon, within the stipulated 
period, is at liberty, on or before the date 
stipulated, either to tender and pay to 
the lender the amount due to him, taking 
such precautions as he may think neces- 
sary to establish such tender and pay- 
ment, if evaded or denied, or without 
any tender to the lender to deposit the 
amount due to him, on or before the 
stipulated date in the Dewanny Adawlut 
of the City or Zilla in which the land 
may be situated: and the Judge receiving 
the same, shall furnish the party with a 
written receipt for the amount, specifying 
on what date and for what purpose, 
such deposit may have been made. He 
shall also, at the same time, cause a 
written notice of such deposit to be 
delivered to the lender: and on the appli- 
cation of the latter and his surrender of 
the conditional bill of sale, or showing 
satisfactory canse why it cannot be 
surrendered, shall pay him the amount 
deposited, and take his acknowledgment 
to remain among the records of the Court. 
That there may be no doubt to what 
amount the deposit in question is to be 
made, it is required to be as, follows: 
When the lender has not obtained posses- 
sion of the land, the deposit is to be the 


~ 


of Rs. 1,600-10, the principal 


principal sum lent with the stipulated 
interest thereon, but extending the legal 
rate of twelve per cent per annum: or if 
interest be payable, and no rate has been 
stipulated, with interest at the established 
rate of twelve per cent.; but if the lender 
has held possession of the land, the prin- 
cipal sum borrowed only need be depo~ 
sited, leaving the interest to be settled 
on an adjustment of the lender’s receipts 
and disbursements during the period he 
has been in possession, In either case 
a deposit made as above required, shall 
be considered to preserve to the borrower 
his full right of redemption; and if 
the land be in the possession of the 
lender, shall entitle him to demand the 
immediate recovery thereof, subject to 
the adjustment of accounts specified in 
the following section. Provided, however, 
that if the borrower in any case shall 
deposit a Jess sam than above required, 
alleging that the sum so deposited is the 
total amount due to the lender for principal 
and interestpafter deducting the procceds 
of the lands in his possession, or other- 
wise, such deposit shall be received, and 
notice given to the lender as above direct- 
ed: and if the amount so deposited be 
“admitted by the lender, or be established, 
on investigation, to be the total amount 
due to him, the right of rédemption 
shall be considered to have been fully 
preserved to the borrower, who will not, 
however, in such cases, be entitled to the 
recovery of his lands, until it be admit. 
ted or established that he has payed the 
full amount due from him.” 
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of the deed of» conditional sale, is sufficient for the redemp- 
tion of that mortgage, or “whether it was necessary to deposit 
both the principal and interest of the mortgage debts, and in de- 
fault of such deposit, the property transferred by the conditional 
_ sale has been absolutely vested in the mortgagees. 

The facts of the case sufficiently appear in the judgment of the 
lower Appellate Court, which supported the decision of the 
Moonsiff, and was as follows:— It appears, on a perusal of 
the bond, that the deed of conditional sale set up by the 
appellants (defendants), and dated the 2nd February 1850, 
conveyed possession of the property to the mortgagees; that 
under the terms of that deed the mortgagees brought a suit 
and recovered a decree for possession on the 21st December 
of the same year; but that, in execution of the decree, they 
did not succeed in obtaining possession, owing to the- objection 
of the zuripeshgidars, Deo Dutt Misser and others; and there- 
upon, each of the mortgagees instituted a separate suit against 
the zuripeshgidars for’ his own share in the property, and 
prayed for possession and mesne profits of the same, in redemp- 
tion of the zuripeshgi mortgage; and that they, accordingly, 
obtained, on the 14th July 1862, decrees for possession, together 
with mesne profits from the date of suit to that of delivery of 
seizure. These facts are borne out by the transcript decrees 
attached to the record. It is likewise clear from the admis- 
sion of the conditional tenders that they are in possession of 
14 bigas 10 cottas of land, out of the entire properties mort- 
gaged. Thus, when the possession of the mortgagees over a 
portion of the mortgaged property, and the adjudgment to them 
of mesne profits of the residue of the same for the period of 
their ouster, are proved for the reasons detailed above, they have 
not the least right to receive interest upon the amount of the 
mortgage debt, inasmuch as interest and mesne profits cannot 
be awarded for the same period. Hence the deposit of the principal 
of the mortgage debt by the plaintiff within the time allowed 
by the perwana, issued under Regulation XVII. of 1806, is 
sufficient-to redeem the mortgage, and I do not, therefore, see the 
necessity of disturbing the decision of the Moonsiff.” 

The defendants then appealed to the High Court. 
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Nar ayan Bose for appellants. - Gag 

Baboos_ Mahes Chandra Chowdhry and - Chandra Madhab” 
Ghose for ai i 

Kemp, J aoe J., concurring).—The a for dedisfoa 


in this appeal is, whether the plaintiff, the - mortgagor, “by. 
depositing the principal amount due,’ has’ saved: his equity ~ 


t 
= 


da 


of redemption or not, it being admitted* that the deposit marae 


The question, turng, * 
upon section 7, Regulation XVII. of 1806 (2. It is’ cleat, 


that under that section if the mortgagee has gbfáiñed _ possession, 
+. at any ‘time before a final foreclosure of the mortgage, the- mott-,- 
“ gagor’ s payment or ‘established tender of the prińcipal is guffi- 
sient. Now itis clear, that the mortgagees, the special appèl- ` 
Tants, obtained a decree for possession and ee bone ‘that “they 


`- (1) Regulation XVII. of 1806, sec, 7.— 


~ In addition to the provisions made in the. 


Provinces of Bengal, Behar, Orissa, and 
Benares, by Regulation L of. 1798, and in 
the Ceded and Conquered Provinces by 


` “Regulation XXXIV. of 1803, for the re- 


A 


4 » 


demption of mortgages and conditional 
sales of land under deeds of bai-bill-waffa, 
" .Kut-kabala on any similar designation, 


Cit is heréby provided, that when the mort- 


gageo may have obtained possession of 
_ the“land, on execution of the mortgage 


. deed, or at any time before a final foreclo- 
: sure of the mortgage, the payment or 
: established tender of the sum lent under 


+ - any ‘such deed’ of mortgage and condi- 


“+ 
k 


-tional sale, or of the balance due, if any 
part of the principal amount shall kave 
been discharged, or when the mortgagee 


may not have been put in possession of ~ 


the mortgaged property, the payment or 
established tender of the principal sum 
Jent, with.any interest due’ thereupon, 
shall entitle the mortgagor and owner of oe 
such property, or his legal representative, ; L 
tothe redemption of his property, before” 


a the mortgage is finally foreclosed, in the 


“manner provided for by ci following sec- 


< 
> 


T% » 
’ x “ a~ 


- (oer 


tion,.that is to ‘say, -at ‘any time within 
one year (Bengal, Fusili and? Willaiti, 

according to the èra current where the 
mortgage may take place), from and after 


the application’ of the mortgagee to thé. 


Zilla or City Court of Dewanny Adawlut, 
for foreclosing the mortgagé and*render-,- 
ing thesale conclusive, ‘in- conformity 


ar 


“x 
Saas oie 


with section 8 of this’ Regulation>. Pror - 


vided that such payment or tender be clear- 
ly proved to have been 1 made. ‘to the lend- 
er.and mortgagee, or his legal representa 
tive; or that the amount due be deposited, . 

within the time above Specified; in thé ~ 
Dewanny Adawlut ‘of the Zilla or* City, 
in which the mortgaged property may bè 
situated, as allowed for the security of 
the borrower and mortgagor,’ in such 


_ cases, by section 2, Regulation I: of 1798,3 


and section 12, “Regulation ey 
1803, ‘the whole of: the provisions-cotiz ; 
tained in which sections, as'applięd there- 
in to the stipulated period of redemption, 


are declared to be equally applicable to > 


-the extended period “of one year, granted 
for an equitable right of redemption by 
this neta. j 


arn” 


- 
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did-give a receipt admitting possession; but it is said that they 1869 


really never got possession, and that they were opposed by certain Sakray 


_Zuripeshgidars. Be this as it.may, it is clear that it was their Hie Sita 


own fault if they.did not execute their decree for possession and Tewari 
wasilat. It is also admitted, and found by both the lower Courts, 

* that the special appellants are in possession of, at all events fourteen 
“bigas; if not of the whole land, from 1862, and we do not find . 
any ground of special appeal distinctly questioning this finding 
of ‘fact. We are therefore of opinion that the lower Courts have 
come to a right decision, and that the plaintiffs have not forfeited 

~> , their equity of redemption. Whether anything is due by them 

to the mortgagees is another matter which can be decided between 
them when the mortgagees bring them to account. 
The special appeal is therefore dismissed with costs. 


r 


_ Before Mr. Justice Loch and Mr. Justice Mitier. 


TARINI CHARAN CHOWDHARY (Derenpant) v. SARODA SUNDARI 1869 
DASI, mormer anb auarpian or SITAL CHANDRA DHAR, muon May 11. B 
; (PLAINTIFF. ) 
an AND 
ANAND CHANDRA CHOWDHRY AnD ANOTHER (DEFENDANTS) v. 
ae SUNDARI DASI, moraer anp auarpian or SITAL CHAN- 
DRA DHAR, mnor (Prarntirr.)* 


s, e 
Hindu Law—Adoplion—Aceruing of Cause of Action—Unborn Son—Cross- 
Examination of Witness called by the Court—Onus Probandi. 


~A. Hindu died leaving a son (who afterwards died a minor and unmarricd), a 
widow, and three daughters. On the death of the minor, the widow succeed- 
ed to the property, and under a will of her late husband adopted‘in 1851 a son of 
her husband’s brother. The widow died in 1866. One of the daughters as 

` guardian of her infant son born in 1853 brought a suit to set aside the will and 
with. it the adoption, and for recovery of possession of the property left by her 
minor brother; the defence set up was that the will was genuine, that the plain- 

tiffshould lisé sued within 12 years from the adoption, and thatshe had in 1851 
admitted the adoption in having accepted a darpatni from the guardian of the 
adopted son. i i 


* Regular Appeals, Nos. 187 and 188 of 1868, from the decrees of the Subordi- 


nate J nudge of Jessore, dated the 6th July 1868, 
s 19—e 
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1369" - Held, that the cause of action accrued on the death of the adoptive: mother os 
m DEP not from =the date of the adoption. tae a 
EA Nabin Chandra Chucherbutty y. V. Lssur Chandra Chuckerbutty OO: pega 
v. distinguished. My 
eer Vee Held, that the acknowledgment of the adoption by the plaintiff before the `> 
birth of her son would not bar his right. “ ve 
ae zy Held, that the onus was upon the adopted son to prove the validity of de. 
: adoption, and not upon the plaintiff suing as heir to prove its invitaity, © l a3 
even though he alleged fraud and adduced no evidence in support of it. : Do’ 
Brojo Kishoree Dasi v. Sreenath Bose (2) distinguished. Fon ssr. 


Held, that the doctrine of Hindu law that a “ permission is to be presumed a 
in the absence of prohibition.” Dattaca Chandrika, section 1, verse’ 32, relates, ga te 


4 


to a giver and not to a receiver in adoption. >o x i 
A witness called by the Court is liable to be cross-examined by a of. the , 
parties to the suit. : wit me fl, 


Baboos Anukul Chandra Mookerjee, Kali Mohan , Das, and 


Pata Mr. ‘Rochfort for appellant. hts, 2 ' 
~» ae Ue Se ‘ z ” 
Eu. Baboo Annada Prasad Banerjee, Khetter Mohan Mooher} jee," 
_ and Dabendra Chandra Ghose for respondent. We ee, : 
%s j : ba ` s ae 
ay -THE facts of the case are fully stated in the judgment of = fx.-_* 


~ 4 ae 
i- 


C> Loom, J. — This suit is brought by the plaintif, a mother £ = 


f. and guardian of her minor son Sital Chandra Dhar, to set 
t g aside a will bearing date 16th Aghran 1247 (1840) containing TAa 
l s <p! permission to adopt, said to have been executed by Gagan 


Chandra Podar, and an adoption alleged to have been made by 
Paresmani, widow of Gagan Chandra, by virtue of the per- 
mission aforesaid, and to recover possession of the eight-anna 
share of property, real and personal, left by his maternal uncle ž 
Mohan Chandra Podar, or subsequently acquired from joint 
= E 
' Gagan Chandra Podar and Ananda Chandra Podar were’ ` 
cuterine brothers, joint in estate and mess, Gagan ` Chandra, 
a: “died on 2nd Pous 1247 (December 1840) leaving a widow*Pares~, ? 
mani, a minor son named Mohan Chandra, and three or four 
daughters, one of whom is the plaintiff Saroda Sundari who, subse- 
quent to her father’s death, was married to Haradhan Dhar ; by 


hot 


(1) No. 460 of 1867; April 29th, 1868, (2) 9W. R., 463, Sao a 


< 
-$ 


-" 45, te 
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=. whom- ‘she has issue 2 son Sital Chandra, on whose account the 1869 


~>present suit has been brought. are TARINI 

- ~r CHARAN 

_?’ > Mohan Chandra died on 5th Magh 1257 (January 1851) while Csowpury 

still 2° minor, and his mother Paresmani succeeded to the Sarona Sux- 

«property and continued in joint possession with her brother-in- pte 

_ Jaw Ananda Chandra. In Falgun 1257 (1851) Paresmani,. 

aa undé the authority vested in her by the will aforesaid, adopted 
Tarini Charan, the second son of Ananda Chandra. Saroda 
‘Sindari was married, it is said, in 1253, and gave ‘birth to her 
„SOR Sital in Aswin 1261, and brought the present action in 

ad * Baisak 1274 (30th April 1867) seventeen years after the adop- 

l tioi “of Tarini by Paresmani, = died on 28th Jaisti 1273 

(1866.). 

~ “ +The defendants Tarini Charan and Ananda contend that the 
will, be&ring date the 16th Aghran 1247 (1840) is a genuine 

; doctimént, executed by Gagan Chandra; that the adoption made 
*by Paresmani under the permission given her in the will is 

| valid ; that a separation in mess took place between Paresmani 

a ‘tnd ‘Ananda in 1258 (1851-52); that the properties acquired by 

eo. “Ananda subsequent to this separation were acquired by him 

from his own means and by his own exertions; that the l 

. ` plaintiff’s claim to the personal property is arbitrary, for of the . : 

cash which was in Ananda’s custody, he paid rupees 22,000 tọ. - 

Paresmani, receiving from her an ikrar bearing date the 27th 

Magh 1258 (1852), and he paid a further sum of rupees 15,000 to 

Tarini on his attaining majority; and that of the real property 

claimed by plaintiffs, Nos. 11, 45, 46, 47, 48, 227, 228 and 229 

were acquired by Ananda after the separation in mess, and have 

been sold by him to Rani Durga Sundari of Chachrah; Nos. 

wp? 71, 80, 192, 196, 208, and 209 are notin existence; 

"Nos. 96 and 127 have been twice recited in the plaint; Nos. 

206, 213, 214, and 235 have been given up to the zemindar ; 

, Nos. 238 and 239 have heen sold by auction; No. 126 belongs 

’ to Sadoka Sundari, the daughter of Ananda; and Nos. 4, 20, 

21, 67, 73, 74, 90, and 97 were the property of Manoka Sundari 

Dasi, the sister of Ananda Chandra, and were by a will execut- 

ed by her devised to Jaggat” Chandra and Tarini Charan, her 

nephews, who are in possession, It is added by Tarini Charan 


148° 


A] 


1869 


TARIN“ 


CHARAN 


HIGH COURT OF JUDICATURE, CALCUTTA [B. lL. Ro 


in his written statement that when Gagan Chandra died in 
1247 (1840) the plaintiff was then about 6 years old; that con- ' 


Orowoner sequently she was of age in 1258 (1851), and her statement that 


o ‘she came of age in 1265 (1858) is untrue, for her son was born 
DARI JASIN * 


“ana % # 
va 
™. 
w 


> 


‘in 1261 (1853); that the plaintiff in the year 1258 (1851) admit-. 
ted that Tarini Charan was the adopted son of Gagan Chandra, 
“and took a dar-patni lease of Niz Jaffarpore from Ananda 
. Chandra and Paresmani as the mother and guardian of Tarini 
‘Charan, and under-let the same property to Jaggat Chandra, and 
that her husband had both these leases registered ; and that when 
application was made to the Collector for the insertion of Tari- 
ni’s name as proprietor in place of Mohan Chandra, the will ` 
of Gagan Chandra was produced and filed, and though proclama- 
tion calling on, objectors to appear was issued, the plaintiff, 
though then of full age, raised no objections. 

The Subordinate Judge, for reasons assigned by him in his 
judgment, rejected the plea of limitation, and held that Sital Chan-- 
dra, as sister’s son of Mohan Chandra, was the legal heir of 
the said Mohan Chandra; that the will was not proved, and 


‘must be set aside ; that the adoption of Tarini fell with it; and that 


With the exception of certain properties, the plaintiff was ‘entitled 


- to a moiety of the remaining real property, and a moiety of such 


the 


-a half lakhs in cash, rupees 12,533 in Government_ Promis- 


personal property as had been admitted by the defendants, and 
a moiety of the jewels of the idols or their value, and two and 


sory Notes, and a moiety of the sums due by the debtors to the 
estate and mesne profits of the landed property from Jaisti 1273, 
to be ascertained in execution, with interest and costs in propor- 
tion to the amount decreed; and costs on a moiety of rupees 67,500 | 
{ascertained to be due from debtors) with interest thereon from. | 
the date of decree, and interest on mesne profits from date of 


` ascertainment, at 12 per cent,, to the date of realization. 


Appeals have been preferred from the judgment of the lower 
' Court, the grounds of which may be comprised under the follow- 
ing heads :— 

1,—The sister’s son cannot in this cause succeed. 2,—Limita- 
tion. 3,—Imperfect investigation in regard to the examination 
of witnesses and burden.of proof, 4,—Validity of the deed of 


+ 
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permission, 5.—Validity of the adoption. 6.—That no separa- . 


“tion took place. 7.—Thatthe appellants, Tarini Charan and J aggat T 
' Chandra, are entitled to Manoka Sundari’s separate property left. Cuowonmer 
to them under her will. 8.—Was any part of the property in ge 

A 


euit separately acquiréd bysAnanda from his own funds ? 

* On the first point, while it is admitted that: the sister’s son 
ig in default of others the legal heir, yet it is contended in this 
case that as the sister’s son Sital Chandra was not born at 
the time of his uncle Mohan Chandra’s death, he is not entitled to 
succeed. It was said with reference to the judgment of the Privy 


Council i in the case of Mussamut Bhobun Moyee Debia v. Ram 


Kishor Acharji Chowdhr y (1) that “the rule of Hindu law is 
“that in the case of inheritance, the person to succeed must be 
sE the heir of the last full owner ;” and it is urged that Pares- 
mani, who succeeded her son Mohan Chandra was not fhe full 
owner, and as Sital Chandra was not born when Mohan Chan- 
dra died, the property would go to the next legal heir of 
Mohan Chandra. This pomt, however, is apparently not 


seriously contended, and indeed the words which follow the 


portion of the passage quoted above from the judgment of: 


the Privy Council are clearly against the contention, and 
they are as follows:—<In this case Bhowani Kishor was 
“the last full owner, and his wife succeeds as his heir toa 
‘“‘widow’s estate. On her death, the person to succeed will 
“again be the heir at that time of Bhowani Kishor.” We 
may in the present case adopt the very words used by their 
Lordships, merely altering the names of the parties. Mohan 
Chandra was the last full owner, and, his mother Paresmani 
succeeded as his heir to a mother’s estate. On her death, the 
person to succeed will again be the heir at that time (viz. the 
death of the mother) of Mohan Chandra, We think it unneces- 
sary to go further into this objection which has been already 
settled by several decisions of this Court. 

The second objection taken is. on the point of limitation. Tari- 
ni Charan was adopted in Falgun 1257 (1850). The plaintiff as 
well as her husband was cognizant of that adoption. In 1258 
(1851) they ratified the adoption, inasmuch as plaintiff then 

Eoo oy (1) 10 Moore’s I. A., 279. 
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1s69° | received a patni lease of Mauza Jaffarpore from Paresmani, who 


TARINI 
CHARAN 


styled herself as the mother and guardian of her adopted son 


Cnownonny Tarini Charan, This lease was duly registered by the plaintiff's 
Saropa Sux-husband Haradhan Dhar. Her son was born in 1261 (1853); 


DARI DASI 


but the suit was not brought till 1274. (1867) or seventeen years 


_ after the adoption. Paresmani had the name of her adopted 
gon registered in'the Collector’s books on 7th August 1851, and 
* held possession till Tarini attained majority, and that possession 


has been in Tarini for more than 12 years. It is urged there- 
fore that this suit should have been brought within twelve years 
from the date of adoption, which was a fact notorious to the 
public and particularly known to the plaintiff, and it is contended” 
that by the rulings of this Court a suit to set aside an adoption 
must be brought within 12 years from the date of such adoption. 
The cases of Nobin Chandra Chucherbutty v. Issur Chandra 
Chuckerbutty (1), Radha Kishore Dasi v. Guthi Kishen. 
Sirkar (2), Gopa lSing v. Kanyalal Sahebzada (3), Dhurm 
Das Pandey v. Mussamut Shama Sundari Debia (4), Radha 
Kissen Mahapattur v. Srikissen Mahapattur (5), Shama Sundari 
v. Shurrut Chandra Dutt(6), Sooburnomonee Dabea v. Petumber 
Dobey (7), Iswar Chandra Mitter v. Shamasundari Dasi (8), 


(1) Case No. 460 of 1867; April 29th, Tss is a suit for determination of 
1868. $ the title to, and possession of, moveable 
(2) W. R, 1864, 272. and immoveable property, and for set- 

(3) 2B. L.R., App., 14. ting aside an illegal adoption. 
(4) 3 Moore’s > Å., 229. The plaintiffs allege that their mg- 
o a A ternal grandfather Ramjiban being in 
(7) Mar. R, ae possession of the property claimed in 
(8) Before Mr. Justice Raikes and Mr. = ae died, leaving a son, plaintiffs . 
Justice Lavinge: airam, and a daughter, theirs, - 
mother Gaurmani; that Jairam be- - 
The 12th June 1868. came sole possessor of the estates of” 
ISWAR CHANDRA MIITER axo Ramjiban; that in his life-time Jai- 
OTHERS (PLAmtirrs) v, SHAMA- ram adopted a son Nilkamal, and after- 
SUNDARI DASI (DErENDANT.)* wards executed a will dated the 26th 
5 ahoo Krishna Kishor Ghose for Bhadra 1240, B. 8, in favour of his 
; wife Kanak and his adopted son Nil- 
appellant. kamal; that the following were the 
Mr. R. T. Allan for respondent. conditions of the will; that in case 


* Regular Appeal, No. 363 of 1860, from a decree of the Principal Sudder Ameen of 
Rungpore, dated the 20th August 1860. j 


VOL. ILJ 


APPELLATE JURISDICTION—CIVIL. 


Govind Kishore Roy v. Radhamadhab Adhikari (1), Radhama- 
dhub Adhikari v. Govind Kishore Roy (2) have been referred 


Nilkamal should die childless, Kanak 
should make successive adoptions for 
the benefit of Jairam; that on Jai- 
ram’s death the plaintiff's aunt Kanak 
and Nilkamal should hold jointly a 
moiety of the whole property ; and that 
in case of disagreement between them, 
Kanak during her life-time should hold 
one separate moiety, and Nilkamal the 
other, with benefit of survivorship. 

It is further stated that Jairam 
died on the 4th of Paush in the same 
year, and Nilkamal and Kanak went 
into joint possession of the property 
devised, according to the conditions 
of the instrument, and had their names 
registered as joint proprietors in the 
Collector's books. ; 

The plaintifis admit the construction 
of the will to be not adverse to the 
fact that if Nilkamal had issue his heir 
would take the moiety of the estates 
on his father Nilkamal’s death, and the 
residue being the other moiety devised 
to Kanak would vest in him, and he 
would become entitled to succeed to 
the same upon her death. The plain- 
tiffs admit this would be the fate of 
the property under the terms of the 
will should Nilkamal leave an heir. 
However the plaintiffs allege that Nil- 
kamal died childless on the 13th Bai- 
sakh 1249, B. S., leaving Kanak sur- 
viving, whereupon Kanak, according 

to their allegation, became seized and 
“possessed under the terms of the will 
of the whole of the ancestral estates 
so devised by Jairam, together with the 
acctimulations made in_Jaivam’s life- 
time. 

At this stage of the family history 
the plaintiffs assert that Nilkamal’s 
widow Shamasundari, one of the 
defendants to this suit, during the 


(1) 5. D. A. 1856; 450. 


life-time of Kanak, fabricated a deed 
of permission from Nilkamal to make 
successive adoptions, and on the 
foundation of this deed petitioned the 
Collector, praying for her name to be 
registered with Kanak in the books 
of the Collectorate. ‘That the plain- 
tiffs being informed of this petition 
resisted the application, but failed, 
owing to the assent of Kanak which 
plaintiffs assert was obtained frau- 
dulently, Kanak being then, as they 
allege, insane. The Collector on the 
21st July 1842 passed an order to 
insert the name of the defendant Sha- 
masundart in the books of the Collecto- 
rate, and on an appeal the order was 
confirmed. 

‘The plaintiffs show that Kanak 
never adopted under the powers con- 
ferred on her by the will of Jairam, 
and died on the 25th Paush 1264, 
B. S., and contend that they are the 
legal heirs to the estate left by their 
uncle Jairam under the events that 
have happened. 

The defendants to the suit are Sha- 
masundari and Jankeebalab, an adopt- 
ed son. Their case, on the pleadings, 
is shortly as follows: They assert that 
Nilkamal gave a valid power by deed 
dated llth Baisakh 1249 to his wife, 
the defendant Shamasundari, to make 
three successive adoptions; that after 
his death, viz. in 1250, in pursuance of 
the power and immediately upon the 
insertion of her name in the Collector's 
books under the circumstances before 
stated, his widow adopted a son; that 
this adopted child died in 1256, where- 
upon and in the same year she made a 
second adoption ; that this child died in 
the year 1259, and on the 3rd Jaisti 
1259, she adopted the present defend- 


(2) S. D. A. 1857, 377. 
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to in support of this contention. The first of the cases quoted 
does not appear to have any bearing on the case, as it relates 


ant dankeebalab; that under the 
events that have happened, the last 
named defendant is heir to Nilkamal, 
and entitled to resist successfully the 
claim of the plaintiffs ; and in addition 
to defending the suit on the merits, 
the defendants rely on the Statute of 
Limitations as a flat bar to the action, 
and insist that the adoption by the 
widow defendant in the year 1250 ex- 
tinguishes and bars the plaintiffs’ right 
to recover in the present suit which was 
instituted on the 17th day of Asar 1265, 
corresponding with the 30th June] 858 ; 
and further aver that the plaintiffs 
well knew of the widow defendants 
power to adopt and of the first adop- 
tion in the year 1250, which is incon- 
testably established by the fact that 
the plaintiffs resisted the insertivn in the 
Collector's books of the name of the 
widow defendant with Kanak by force 
of the power to adopt set ‘up by the 
widow, and which occurred, according 
to the defence, on the Bnglish date 21st 
July 1842, and which fact is stated in 
the plaint in this suit. That after the 


first adoption in 1260 the plaintiff Iswar 


Chandra for himself and as guardian 
for his brother, the other plaintiff, on 
the 20th May 1845, corresponding 
with 29th Chaitra 1251, petitioned 
the Civil Court to sue in forma pat- 
peris upon the same ground as they 
allege in this suit now before the Court, 
and therefore it is manifest from the 
plaintiffs’ own acts‘and pleadings that 
they knew of the existence of an heir 
to Nilkamal as far back as 29th Chaitra 
1251. 

This Court need not uotice the 
other defence put forward, viz: that 
the alleged will of Jairam propounded 
by the plaintiffs is a forgery, and that 
Nilkamal took all the estates absolute- 


ly, and gave his mother Kanak a share 
of the property out of affection, thus 
accounting for the insertion of her 
name in the Collector's books. Nor 
need we pass any judgment on the 
allegation of-the plaintifis that the 
deed of adoption alleged to have been 
executed by Nilkamal is a forgery. 
With these unpleasant issues import- 
ing forgery on each side we have no- 
thing todo,as the lower Court has dis- 
missed the plaintiffs’ suit, holding that 


_they are barred in the events that have 


happened from maintaining their ac- 
tion, and that the defendants’ plea of 
the Statute of Limitation is an answer 
in law to the further maintenance of 
the suit. This is the only point we 


need decide on this appeal. 


The appellants urge that the lower 
Court was wrong ; that the plaintiffs’ 
right of action did not accrue until the 
death of their aunt Kanak, as under 
Jairam’s will his widow having sur- 
vived Nilkamal took the whole pro- 
perty, and as she did not die until 25th 
Paush 1264, plaintiffs were not entitled, 
as heirs to Jairam to sue for posses- 
sion until that date, or disturb any 
adoption made by Shamasundari, nor 
could they be prejudiced by any laches 
or neglect on their part during the life- 
time of Kanak they being rever- 
sionary heirs, and that it was im- 
material to them what acts took 
place during her life-time either 
with or without her assent or by 
her connivance. Whereas the de- 
fendants, the respondents, insist that 
the plaintiffs relying on the will of 
Jairam are. bound by it, that they 
admit that, under the construction 
of the will if Nilkamal has heirs, 
those heirs shall inherit and take one 
moiety absolutely on the death of 
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- toa suit to set aside certain deeds of sale executed by `a father, 


which sales, it was contended, he had not authority to make; and 


Nilkamal, which event happened in 
the year 1249, and a vested interest 
in the other moiety. Thus they say 
the title to the whole estate became 
vested in Nilkamal’s heir upon the 
first adoption i in 1250, and the plaintiffs 
as Jairam’s heirs have no further in- 
terest in the estates and property that 
passed under his will, to Nilkamal’s 
heir, and that inasmuch as they per- 
mitted the adoption of a son to remain 
unchallenged as far back as 1250 they 
are now barred by that laches. The res- 
pondents also cite an authority in their 
favour of the late Sudder Court dated 
the 26th day of May 1856. 

It certainly appears from that case 
that the person who would be the heir 
of the deceased if he had died without» 
a widow, and without a son born or 
adopted, is entitled to contest the 
succession during the life-time of ‘the’ 
widow, and the time of limitation will 
run against him from the date of the 
widow’s assent, for the alleged son 
takes not as assignee of the widow, 
Put as successor to his father. See also 
Macpherson's Civil Procedure, pages 
73, 74, 4th edition. 

We therefore hold on the above 
authorities and on the admitted 
facts of this case that the plaintiffs 
are barred by the law of limitation. 
The plaintiffs’ reversionary title was 
gone in the whole estate on the 
construction of the very will they 
themselves propound and rely upon, 
the very moment that Nilkamal had 
an heir, and an adopted son is under 
Hindu law as good an heir to all 
intents and purposes as the heir of 
the body begotten. It is perfectly 
clear that the plaintiffs had full 
notice and knowledge both from 
the contents and construction of the 
will and the act of adoption, that 

k 


sult. 


their rights were affected and jeo- 
pardized by the adoption of a son 
in 1250. They knew that their title to 
the estates depended on the failure of 
issue of Nilkamal; they knew that the 
instant an heir to ‘Nilkamal came into 
being, either begotten by him or raised 
under’ a power of adoption, all their 
rights were utterly extinguished. Up- 
on this matter on this single yet vital 
fact, all their right and title depend- 
ed. The act alone against which 
they can complain i is the act of adop- 
tion + this i is their cause of action, and 
the wrong they should have sought to 
remedy had they any just grounds for 
impugning the validity of the adop- 
tion. They appear also to have well 
known this, for they make an attempt 
on 20th May 1845 to complain of this 


act and to sue in formå pauperis, bute 


fail, and it has been ruled that a peti- 
tion for permission to sue in formå 
pauperis is not a step in a cause g0 as 
to prevent the law of limitation from 
running against a plaintiff in a regular 
The plaintiffs therefore must 
suffer from their own laches, and having 
permitted more than 12 years to elapse 
before they bring their suit to test the 
validity of the adoption which took 
place under the circumstances detailed 
in this judgment in the year 1250, B. S., 
they are now too late. As regards the 
contention that a fresh right of action 
accrued to the plaintiffs on each suces- 
sive adoption, and as the last adoption 
took place in the year 1259 they are not 
late in bringing their suit. We hold that 
the adoption of '1250 vested all Jai- 
ram’s property in Nilkamal’s heirs and 
extinguished the line of descent in 
the plaintiffs’ channel, and therefore 
the act that happened, which preju- 
diced their rights, and gave them a 
locus standi in Court, was the act of 
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1869  jtawas held that as this contention had not been raised in the lower 


ans Courts, it could not be admitted in special appeal, as it involved 


Cuowpney - an issue of fact. In'the second case referred to, the appellant Radha 


Ve š » Š s 
BARODA Sux- Kishoree had sued to recover possession of immoveable property 
DARI DASI 


ios by setting aside an adoption made by her mother, and the Court 


(CAMPBELL and GLOVER, J J.,) held that the Judge.was right in 
considering that the cause of action arose from the date of the’ 
adoption. “That is not an-alienation of the widow’s rights ; at 
“is a proceeding by which the widow’s rights are absolutely 
“ determined and vested in another. From the moment of the 
“ adoption, defendant acquired a status as owner of the property 
“ altogether adverse to plaintiff. There was an adverse posses- 
“gion of which plaintiff, as daughter of the house, could not 
“possibly have been igsforant. The mother ceased to hold as 
“ widow, and could only continue to hold avowedly before the 
“world as guardian of the son. On this ground, more than 
“twelve years having elapsed since defendant was set up as ad- 
“ verse owner, we dismiss the appeal.” The third case of Gopal 
eSing v. Kanyalal Sahebzada (1), has no direct bearing on this 
case, for the point there determined was that where a widow’s 
right to sue was barred by limitation, that of the reversioner was 
barred also. The case was quoted apparently in support of. the 
argument that if Paresmani had endeavoured to bring a suit 
to set aside the adoption, she would have been out of time, and 
consequently the plaintiff is out of time also. The cases of 
Dhurm Das Pandey v. Mussamut Shama Soonduree Debiah (2) 
and Shama Soonduree v. Shurut Chunder Dutt (3), are apparent- 
ly quoted to show, the former that the effect of an adoption is to 
divest the property from the widow and vest it in the adopted son 
subject to the maintenance of the widow, the latter to show howa 
widow may divest herself of her rights in the property in favor 
of the next legal heir. The case of Sooburnomonee Dabea v. 


a 


adoption which provided a successor oflimitation began torun against Jai- 
to Nilkamal in 1250 and cut off the ram’s heirs. Appeal dismissed with 
heirs of Jairam effectually, and it was costs. 

from that period from which the law 


(1) 2 B. L. R, App, 14- (2) 3 Moore, 229. (3) 8 W. R., 500. 
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Petumber Dobey (1), a8 well as the manuscript judgment in the 
case of Iswar Chandra Mitter v. Shama Sundari Dasi (2) are 
-in favor of the appellants’ contention. In the former, it was held 
thatif the members of the family, who seek to set aside an adop- 
tion, have by their declarations or conduct subsequently shewn 
that they did not know of the adoption, or did not regard it as 
valid, the period of limitation should be reckoned from the time 
when there was a distinct knowledge of the adoption ; and in their 
judgment the learned Judges observe: ‘Had there been in the 
e present case such circumstances as existed in the cases of Bhyrab 
“ Chunder Chowdry v. Kalee Kishwur Roy (3), and Govind Kishor 
“ Roy v. Radhamadhab Adhikari (4), a distinctly recorded consent 
“of acknowledgment of the adopting mother, an authoritative 
‘recognition and enforcement of the supposed adopted son’s title 
“as proprietor, or a recognition by the plaintiffs of his position 
“ by their presence at family ceremonies, we should have followed 
c the rule laid down in those cases, and held that the time of 
s limitation must be computed from the-date of the widow’s 
“ assent, or from the time when there was distinct knowledge and 
“recognition of the adoption.” The Judges who decided the 
ease of Iswar Chandra Mitter v. Shama Sundari Dasi (2) held 
that limitation ran from the date of the act of adoption. 
In that case, one Nilkamal had given his wife power to 
adopt three sons in succession. Nilkamal died in 1249 (1842), 
His widow adopted a son in 1250 (1843), who died in 1256 
(1851); and she made a second adoption in the same year. 
The second son died in 1259 (1852), and she the same 
year adopted a third, and it was held that as the plaintiffs 
had full notice and knowledge both from the contents and con- 
struction of the will, and the act of adoption that their rights 
were affected and jeopardized by the adoption of a son in 
1250 (1843), they should have brought their action. within 12 
years of the first act of adoption. 

It remains for us to look atthe cases of Rahamadhab Adhikari 
v. Gobind Kishor Roy and Radhamadhab Adhikari v. Mussa- 


(1) Mar. R, 221. (3) S. D. A., 1850, 369. ` 
(2) See ante, p. 150. (4) B. D. A., 1856, 450. 
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mut Jugguttara (1). Both judgments relate to the same case of 
Govind Kishor Roy v. Radha Madhab Adhikari (2). It was 


Cuowpury held that a suit brought to set aside an adoption upwards of 12 


years alter such adoption had been declared with the full 
knowledge and in the presence of the parties suing cannot be 
admitted. In the judgment, the Court observed :—* When 
“therefore such a title lias been enjoyed as by an adopted son 
. for 25 years, when during the -period he was received into 
“ the family of his adoptive parents and his name registered as 
“a proprietor or successor in the estates, to allow another party 
“to come forward and dispute the legality of the adoption after 
“a lapse of time, when proof could not probably be procured 
“on the point, would, it appears to us, be subversive of the 
«principle on which limitation was prescribed in Regulation IIT. 
“of 1814. We consider that from what is shewn by the admit- 
“ied registration of-the adopted son’s name in the Collector’s 
“books, and from the admissions contamed in the plaintiffs’ 
« pleadings, that they had attended at the two marriage ceremo- 
‘nies of the adopted son and the ceremonies of the naming of 
é his children, which ceremonies occurred within a period from 
“©1933, B. S. (1826) to 1252, B. S. (1845), they are now pre- 
“ cluded from arguing any ignorance of the fact of the title hav- 
“ing been set up agamst them, because it is indisputable that 
« all ceremonies referred to, must have been carried on in recog- 
‘ nition of the position in the family which the adopted son held, 
“and of the patronymics under the adoption.” On application 
for review of this judgment, the Court on the 14th March 1857 (1), 
rejected the.application on the ground that an adverse possession 
in the strictly legal sense of the term commenced and was 
continued by defendant under his adoption, with the full 
knowledge, and in the presence of the plaintiff; that this adverse 
possession was in point of duration of a longer period than 12 
years, and that the plaintiff was out of Court consequently under 
the Statute of Limitations. 

We have now fully gone into the cases which have been press- 
ed upon our notice, and can only express our opinion that none 
of them are applicable to the case we have to dispose of. 


(1) S. D. A. 1857, 377. (2) S. D. A., 1856, 450, 
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There can be no question whatever that the real plaintiff in 


this case is the minor Sital Chandra; and it is equally clear. 


that his cause of action arose on the death of Paresmani, when 
his title as heir of Mohan Chandra accrued. It has been said 
-that the Full Bench decision above referred to, lays down that 
adverse possession against the widow is also adverse against the 
reversioner ; but even in that case a distinction has been drawn 
between a possession originating from an act of the widow 
and a possession acquired im spite of her. But be this 
as it may, it is clear that Ananda Chandra was the next rever- 
sioner at the time of the adoption, and if the permission to adopt 
is false, there can be no doubt that.the act of adoption was a 
fraud jointly committed by the widow and Ananda Chandra, 
and Sital Chandra has therefore a right to sue for its reversal 
even within three years after reaching his majority. If Sital 
Chandra had been in existence at the time of adoption, his right 
of action could not have been possibly barred before the expi- 
ration of three years: after his majority, and to hold that the 
present suit is barred notwithstanding that he is still a minor, 
seems to us to be manifestly absurd. 

Admitting for argument’s sake that Saroda in 1858 had attain- 
ed majority and knew of the adoption and ‘had assented to it, 
yet it must be remembered that she was not a legal heir, and at 
that time had no son. No doubt, the grant of a valuable lease 
to her would be acceptable to her when she had no claim to the 
property, and anything she might have said or done then could 
not militate against or prejudice any rights which her son subse- 
quently born might have. For even if it be proved that she 


did accept the dar-patni lease of Jaffar, such an act in no wise 


injures the rights of her son who was then unborn. Further, 
it may be observed that in all. the cases quoted to us, we do 
not find any of the parties seeking to set aside the adoption in 
the position of the real plaintiff in this case Sital Chandra, for 
whom his mother is carrying on the suit, he being still a minor. 

He was not in existence when the adoption was made. When he 
was born, he, as the legal heir of Mohan Chandra, was entitled to 
question the act. He need not to have sued till he had attained 
majority and three years had elapsed after his coming of age. If, 
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1869 therefore a suit be brought during his minority by his guardian 
Tarot to establish his right to the property and to set aside the adop- 
HARAN 


Cnowpney tion, the Statute of Limitation cannot be effectually pleaded as a 
-Sanopa Sux- bar to the suit. It cannot be said as regards him that the cause 
part Dast of action accrued to him, when he was not under a legal dis- 
ability ; for even admitting that the cause of action is the adop- 
tion of Tarini, and that ‘under ordinary circumstances the suit 
should have been brought within 12 years from the date of the 
adoption, yet, as the plaintiffs mother was not at the time the 
legal heir, no cause of action accrued to her, and consequently 
could not accrue to her son, who was not then born. We think 
therefore, that the plea of limitation raised in this appeal must 

be rejected. 

The next point that we have to consider is the plea of imper- 
fect investigation. This objection resolves itself into two parts, 
first, itis objected that the mvestigation is defective, because 
the defendant was not allowed to cross-examine certain parties 
and witnesses called by the Court, and because the lower Court 
refused to take steps to enforce the attendance of witnesses 
required by the defendant, and an affidavit to the above effect 
has been put in by the mooktear of the appellants; second, that 
the lower Court has thrown the burden of proof on the wrong 
party. We have, in another appeal which was recently tried by 
this Bench, been obliged to remark upon the practice which is 
prevalent in the Mofussil Courts. Many of the Judges think 
that when a party to the suit or a witness is summoned by the 
Court, such party or witness’is not to be subjected to cross-ex~ 
amination by the parties to the suit. This we consider a serious 
mistake, and likely in many instances to lead to a failure of 
justice. When the Court summons a person to give evidence in 
a case, he is just as liable to be cross-examined as any other 
witness. His examination is not to be confined to such questions 
as the Court sees fit to put to him, but his knowledge as to the 
facts he states may be tested, as in the case of any other witness, 

; by questions put by the parties. 
+- * # % # * + A % + K x 

With regard to the second part of this objection, we think that 

the burden of proof has been properly thrown on the party who 


r 
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pleads the adoption. Itis urged that when a charge of fraud is 
brought against the defendants, the party making such charge is 
bound to prove it, and.the plamtuf has failed altogether in giving 
any proof of fraud; also that the plaintiff was, as held by a Divi- 
sion Bench of this Court in the case of Brojo Kishoree Dasi v. Sri- 
nath Bose (1) bound to prove that the adoption was invalid, but 
that case was quite different from the present. In that case, 
the plaintiff asked for a declaration during the life-time of the 
widow that an adoption made by her was invalid; and the rule 
laid down by the Court was, that where a plaintiff sues for a 
declaration that an adoption is invalid, he is bound to prove the 
invalidity, because in such a case he does not ask for possession. 
But wliere the possession of the legal heir after the death of 
the widow is prevented, and the usual course of inheritance 
changed, on the ground of an adoption having been made, we 
think that it is clearly upon the party, setting up that title 
against the entrance of the legal heir to prove the adoption both 
as regards the power of the adoptor to adopt and also as eee 
the fact-of the adoption if it be questioned. 

Then with regard to the permission to adopt. It is conveyed 
in an instrument purporting to be a will, said to have been exe- 
cuted by Gagan Chandra on 16th Agran 1247 (30th November 
1840), Gagan died on the 2nd Pous 1247 (December en 
following. 

* Re a * 3 # * * * *¥ * ¥ 

With regard to the documentary evidence, we may observe 
that it in no way tends to prove the genuineness of the will, but 
it relates to acts done on the presumption that the willis genuine. 
Tt also goes to prove that the fact of the adoption was notorious, 
and if the kabuliat signed by Sarada Sundari be genuine, it 
proves that she was cognizant of, and acquiesced in, the adop- 
tion. All this evidence is consistent with the fact of adoption, 
but does not prove, nor tend to prove the permission to adopt, 
and we may therefore put it aside. Butitis urged that in the 
absence of evidence of prohibition on the part of the plaintiff, 
the evidence given. by defendant is sufficient to prove permis- 


(1) 9 W. R., 463. 
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sion ; that according to the Dattaka Chandrika, permission may 
be presumed, in the absence of prohibition; and the pleader 
referred to section 1, verses 31 and -32, of that treatise, 
the latter of which runs thus :—‘ Now, if there be no prohi- 
e bition even, there is assent on account of the maxim, the 
“intention of another not prohibited is sanctioned.” Verse 
3lis as follows :— But by a woman the gift may be made 
with her husband’s sanction if he be alive, or even without it, 
if he be dead, have emigrated, or entered a religious order.” 
Accordingly Vasista “ Let not a woman either give or receive 
a son unless with the assent of her husband.” 

It is very clear, when the verses are read together, that the 
pleader for the appellant can gather no advantage from the 
32nd verse, for the 31st verse relates, not to the permission 
given by a husband to adopt a son, but to the fact of a woman 
giving a son to be adopted ; and the 32nd verse appears to have 
reference more particularly to the words of verge 31.—* Even 
without it if he be dead, &c.”; and the conscience of the woman 
giving her son without her husband’s consent is pacified,:and any 
hesitation quieted by the remark, that where there is no prohi- 
bition, there is assent. But whether this be or be not the right 
view of the words in verse 32, it is clear that neither verse 31 
nor verse 32 has anything to do with the present case, which is 
that of a woman seeking to adopt a son under express permis- 
sion, and these verses have very unwarrantably been pressed 
on us by Kali Mohan, the pleader for the appellant, to support 


the appellant’s case. 
% k ae A a x # K * x ¥ % 


We think, therefore, that the appeal of Tarini Charan must. 


be dismissed with costs, as also the cross-appeal of the plaintiff, 
likewise with costs. 
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Before Mr, Justice Loch and Mr. Justice Markby. 


GRIDHAR HARI ann anorner (Pruarntirrs) v. KALI KANT ROY 
CHOWDHRY anv orgers (Derenpants.)* 


Title— Onus Probandi, 


In a suit to recover possession of land and wasilat under a ganti jumma, 
which had originally belonged to the defendants, the main question was as to 10 
kathas, of which possession by receipt of rent only was claimed from the de- 
fendants whose dwelling-house was thereon. The defendants alleged that the 10 
kathas were not included in the ganti jumma under which plaintiffs claimed. 

Held, that the onus was on the plaintiffs to prove that the 10 katas were in- 
cluded in the ganti jumma under which they claimed. It was not on the defend- 
ants to show the extent of that tenure while it was in their possession and 
when it was transferred to the plaintiffs; although the fact was one peculiarly 
within their knowledge. 


Tae plaintifis sued to recover possession as to ten katlas of land 
by receipt of rent from the defendants Golak Chandra Dutt 
and others whose -dwelling-house was thereon, and khas possession 
with wasilat of other lands, alleging that the whole were, included 
in a ganti jumma of rupees 180-4, which had belonged to the 
defendants, but had been put up by them for sale by auction in 
1866, and purchased by one Kali Kant Roy, who rented it 
to the plaintiffs. The plaintiffs therefore claimed under the ganti 
jumma of Kali Kant Roy. 

The main question was as to the 10 kathas of the land on which 
the dwelling-house of the defendants was situated. This, as the 
defendants alleged, constituted their jummai right under a se- 
parate tenure, and was not included in the ganti jumma under 
which the plaintiffs claimed. The Court of first instance, on 
the ground that the defendants had failed to prove their alle- 
gation with respect to these 10 kathas of land, gave a decree 
for the plaintiffs in the ‘following terms: “That the suit be 
c decreed ; that, out of the lands under claim, the plaintiffs recover 
* possession ofthe 10 kathas occupied by the defendants’ dwelling- 


* Special Appeal, No. 2348 of 1868, froma decree of the Subordinate Judge 
of Jessore, dated the 25th June 1868, modifying a decree of the Additional] 


Sudder Moonsiff of that district, dated the 15th August 1867. 
21C 
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1869  “ house by being in receipt of rent from them, and of the re- 
Guiomar < maining lands in the usual way; that they also recover the 
“costs of Court and mesne profits from the date of suit to date 
Cac me “ of recovery of possession.” The defendants appealed to the 
` Subordinate Judge of Jessore against the above decision so far 
as it related to the 10 kathas mentioned in the decree. He said, 
‘ although the defendants have failed to show by satisfactory evi- 
` & dence, that the disputed land forms part of a separate jumma, 
e still this circumstance could not be corroborative of the plaintiffs’ 
“ evidence ;” and as he did not consider on the evidence that the 
plaintiffs had succeeded im proving their title to the 10 kathas of 
land, on which the dwelling-house of the defendants was situated, 
under the ganti jumma set up by them, it was ordered “ that the 
“ appeal be decreed; that the decision of the lower Court in so 
‘¢ far as the lands in plots 1 and 5 of the 10 kathas are concerned be . 
“ amended ; that the plaintiffs get possession of the lands remain- 
“ing, after deduction of those included in the above two plots ; 
“and that the costs of the defendants’ appeal be paid by the 
* plaintiffs, respondents, with interest at one per cent. per mensem 
‘till date of realization.” . 
The plaintiffs then appealed to the High Court. 


Baboo Debendra Chandra Ghose (Baboo Bhowani Charan 
Dutt with him) for appellants, contended that the onus should have 
been thrown upon the defendants to prove the extent of their 
tenure while it was in their occupation, and that the disputed 10 
kathas of land were portion of their other tenure. Ram Cumar 
Roy v. Beejoy Gobind Bural (1); Nobokishen Mookerjee vV. 
Promothonath Ghose (2); see Taylor on Evidence, section 347 
and cases there cited. As the plaintiffs’ right had been ad- 
mitted by the superior landlord, the lower Appellate Court 
should not have interfered with the decree of the Court of 
first instance, the defendants having failed to- prove their alle- 
gations. Memrakhan Roy v. Ram Dhyan Misser (3), 

The respondents were not represented. 


(1) 7 W. Rọ 535. (2) 6 W. R., 148. (3) 2 W. R., 324. 
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Locs, J.—In this case I see no reason why the usual course 


should be departed from, which requires the plaintiff to prove his 
case. The lower Appellate Court has found that the plaintiffs have 
failed to do so, and itis contended before us in special appeal that 
as the defendants held the tenure (part of which is now in dis- 
pute) up to the year 1866, he being best acquainted with the 
circumstances of the case, should have the onus thrown upon him 
of proving what was the extent of that tenure. In support of 
this ground a judgment of a Division Bench of this Court, 
in the case of Ram Cumar Roy v. Beejoy Gobind Bural (1) 
has been quoted. But we think it is not applicable to the 
facts of the case. In that case the dispute was between the 
zemindar and tenant; the tenant defendant held lands of con- 
siderable extent under the zemindar, but objected that one of 
the two plots occupied by him had been held under a different 
title. The Court held that under such circumstances it was for 
the defendant to prove a matter which was peculiarly within his 
knowledge. In the present case the defendant, as regards the 
plaintiff, is not a tenant ; he has been charged as a trespasser 
and wrongdoer, and therefore the case quoted does not apply. 

A second case, Nobokishen Mookerjee v. Promothnath Ghose (2), 
has been quoted. That also we think has no bearing on the 
present case. That was a suit brought by a party claiming to 
be a lakhiraj holder, and it was held that “the peculiar circum- 
« stances of the case seem to take it out of the general rule, and to 
“ require that, when the plaintiff has from hisformer circumstances 
« special facility for showing the exact position of the village 
‘during his tenure of it, it is for him to show first the proof for 
e his contention, and on his having done this, it then remains for 
« the defendant to substantiate the plea raised by him.” This case 
also is one which cannot be applied to the case before us, there 
being no peculiar circumstances in this case. 

A un objection taken to the judgment of the lower Appel- 
late Court is, that the plaintiffs’ right being admitted by 
the superior landlord, and the defendants having failed to 

. prove their allegation, the lower Appellate Court should not 


(1) 7 W. R. 535. 5 W. Ru 148. 
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have interfered with the finding of the first Court; and a case, 
Memrakhan Roy v: Ram Dhyan Misser (3), was quoted to 


show that where the landlord had acknowledged the title of ` 


the claimant, the Court held that the onus was thrown upon 
the defendant to prove his title to the land. That case 
however is entirely different from the present one. For 
there both parties claimed the same lands from the same 
zemindar, and the zemindar having acknowledged the plaintiffs’ 
ease and denied the case propounded by the defendant, the 
Court under those circumstances very properly aos that it 
was for the defendant to prove his case. ` 

We think therefore that there are no grounds for ere 
with the judgment of the lower Appellate Court, and accordingly 
dismiss this appeal without costs, the opposite party not appearing 

in the case. 


Marky, J.—I am of the same opinion. The facts of the 
case have not been very fully stated but, as I understand them, 
they appear to be shortly these : that the plaintiffs claim to recover 
possession of land from the defendants ; the defendants admit that 
the tenure of certain lands which they formerly held has passed to 
the plaintiffs, but they deny that the particular lands in dispute 
were included in the tenure; they say they held these by another 
title, and that they did not therefore pass to the plaintiffs. The 
plaintiffs say that under these circumstances, they are entitled to 
a decree, unless the defendants can establish their allegation that 
these lands did not pass with the others. 


The cases that have been quoted from the Weekly Repoxter ` 


do not, as I understand them, lay, down any general rule 
upon this subject. It appears to me that all the judgments 
are expressly confined to the peculiar circumstances of the 
cases under consideration,’ The Judges held that under the 


special circumstances of those cases it lay upon the defendants to 


substantiate the allegations made by them. But I conceive that 
no such special circumstances have been shown in this case. It 
is not shown that the lands which the plaintiffs now claim to take 


(3) 2 W. R, 324.- 
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from the defendants were ever held by the defendants as part of 
that-tenure which passed to the plaintiffs; it is not shown that 
they were contiguous to any part of the lands which were the 
undisputed lands of the tenure, and there is no sort of reason why 
the defendants should not hold these lands now claimed which 
comprise their homestead, by a title wholly distinct from the tenure 
which was purchased by the plaintiffs. 

- But the case has been put upon another ground. It is contend- 
ed that the defendants must know exactly what lands were com- 
prised within their tenure and had passed tothe plaintiffs; and 
this being peculiarly within their knowledge, the onus should 
be thrown upon them to prove whether the disputed lands were in 
their possession as portion of this tenure. . 

In support of this contention the vakeel for the appellants refers 
us to a passage in Taylor on Evidence, section 347, and I must 
admit that the principle there laid down, and which, when I heard 
it read, took me a good deal by surprise, does go pretty nearly 
to the extent, if not to the whole extent here contended for. But 
on referring to it I find that all the cases there quoted, except one 
of which I have not access to the full report, do not bear out 
the proposition laid down by Mr. Taylor. In all the cases except 
that one, the plaintiff charges some wrongful acts done, and 
having established that the defendant had done some act which 
primé facie was wrongful, he then according to a well-known 
principle calls upon the defendant to show that the wrongful act 
was excused, 

But on referring to another work on the same subject, Best 
on Ewidence, section 276, I find that the principle of law which 
Mr. Taylor has laid down is discussed at great length, and very 
great doubt is thrown upon it by that learned author. I think 
he might have gone further than express a doubt, for I find that 
in a case which he quotes it has been expressly repudiated. 
That was a case, where the plaintiff alleged that the defendant 
had hired a house from him, and had bound himself to keep the 
house insured from fire in some insurance- office in or near 
London, and alleged forfeiture by breach of the said covenant. 
The plaintiff proved the contr act, but produced no evidence of the 
omission to insure; but he relied upon the same supposed rule of 
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law that has been relied upon this case. Lord Denman, C. J., 
in delivering the judgment, distinctly repudiated any such 
doctrine. He says that “the proof may be difficult where the 
“matter is peculiarly within the knowledge of the defendant ; but 
e“ that does not vary the rule of law.” Doed Bridger v. White- 
head (1). It therefore seems to me that the principle 
laid down by Mr. Taylor is not a principle of law as it is adminis- 
tered in England, nor do I think that itisa correct principle here. 

I think that before the plaintiffs could turn the defendant out 
of possession, they were bound to show not only that some land 
passed to themselves from the defendants, but also some facts 
which would lead to the inference that this very land had so 
passed, and not having done so, I think there was no case for the 
defendants to answer. Under these circumstances I agree that 
the appeal must be dimissed, but without conta, the respondents 
not appearing in the case. 


Before Mr. Justice Bayley and Mr. Justice Macpherson. 


KARTIK CHANDRA SIRKAR (Prarntirr) v. KARTIK CHANDRA 
DEY AND ANOTHER (Derenpants.)* | 


Right to outlet for Water— User. 


In a suit to close up an outlet of water opened by -the defendant, the lower 
Appellate Court found that the “ outlet or seuch (Èr) waa: wed Paraha 
(aziza) all along, and that therefore the defendant had a right of user. 


Held, that an enjoyment forat least 12 years is necessary to create a right 
by user and that user by the defendant for that period, at least, had been 
found, l 


Baboo Anukul Chandra Mookerjee for appellant. 


Baboos Chandra Madhab Ghose, Ramesh Chandra Mitter, and 
Anand Chandra Ghosal for respondents. 


* Special Appeal, No. 381 of 1869, from a decree of the Subordinate Judge 
of Kast Burdwan, dated the 16th November 1868, reversing a decree of the 
Officiating Sudder Ameen of that district, dated the 27th August 1868. 


(1) 8A. & E., 571. 
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THE facts of the case sufficiently appear in the judgment of 


BAYLEY, J.—I am of opinion that this special appeal should 
be dismissed, 

The suit was for a declaration of the plaintiff’s right to fill 
up an excavated jhil, to close up a seuch (cap) and to re- 
cover the price of certain trees mis-appropriated by the defend- 
ants. The defendants’ answer was that they hada right of user 
by prescription. 

The first Court gave a decree prohibiting the defendants from 
using the disputed jhil and seuch (Cab) for the purpose of 
irrigation, and directing the plaintiff to fill up the jhil at his own 
costs. 

The lower Appellate Court in the first instance gave a judg- 
ment to the effect, that if the tank were a lakhiraj one or re- 
paired or if user had ceased even for a short time, the right by 


user would not exist; but if the tank were mal and kutcha, the 


right would exist. 

On special appeal the case was remanded to the lower Appel- 
late Court to retry it, taking evidence froÑ both the parties so 
as to determine the fact whether legal user sufficient to defeat 
the plaintiffs claim existed or not. 

The judgment of the lower Appellate Court passed after the 
remand is now before us. It is not so clear as it might be, but 
after fully considering the arguments of the pleaders and looking 
to the judgment itself as a whole, I think that the lower Appel- 
late Court has substantially found that the defendants had the 
right of user they claim, viz., of water from the plaintiff's tank 
or pushkorini. To use the Court’s own words in the 5th para. 
of its judgment “ it has been satisfactorily proved by the evidence 
“of the five or six witnesses examined by the defendants that 
c there existed an outlet-of water in the disputed tank. More 
“ especially it has been established by the deposition on oath of 
c the plaintiffs vendor, the former proprietor of the disputed 
‘tank, who is also a friend and relation of the plaintiff, that an out- 
“let of water hgs always existed in the tank in question.” Now 
the tank in question is not the “ Anjadoba” but the plaintiffs 
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tank or pushkorini, I think, then, ‘that on the whole, there 
is a sufficient finding of fact that there was an outlet so uses by 
the defendants. Bi 

Next comes the question as to whether the length of time that 

the lower Appellate Court has found the defendants to have been, 
in use of the tank, constitutes such a period as would create in 
them a right of user as recognized by law. Now, there is no, 
precise expression in the evidence in the case or in the lower 
Appellate Court’s judgment shewing that it was an user for 12 
years or 20 years, but there is a clear statement. by the lower 
Appellate Court based on.statements made by the witnesses that 
it had been a user for a long time, and also “ barabar” (aataz). 
To my mind the term- “ barabar” embraces a period sufficient 
to carry the user to a periód beyond 12 years. - Its nearest Eng- 
lish equivalent may be said to be “ all along” or “ always.” I 
therefore think that there is a finding of fact based on the evi- 
dence on the record that there has been an user by the defendants 
for a period sufficient to create a legal right of user in defend- 
ants. . 
_ I would add that gn giving a decree in chia shape, I would re- 
strict it to the same seuch (c25) and the same extent of jhil 
being allowed to the defendants’ use as they had before the plain- 
tiff had excavated the tank. 

A case has been cited to us, Krishnamohan Mookerjeev. Tyana i 
Roy Jugi (1), where it has been held that “in this country while 
“the law recognizes that rights may be gained by long and con- 
tinuous enjoyment, 2. e., by prescription,” no particular period is 
necessary for the establishment generally of a prescriptive 
right: and that in some cases, four or five years will suffice to 
create legal user. I regret much to differ from this view and do 
so most respectfully, but I think that at least a 12-year’s enjoy- 
ment is necessary to constitute a legal user. In saying this I 
have regard in the first place to the period prescribed by the 
Hindu law in respect of the acquisition of right by prescrip- 
tion, and to the’ general law of limitation in respect to interests 
in land which we are bound to administer oe As however on 


(1) 2B. L. R., A. C., 323. : 


3 
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would of course be A A and the subsequent portions of 
the judgment shew that the Subordinate Judge did not mean to 
rely uponit, Again in the thirc paragraph of the jrdgment the 
Subordinate Judge says that he cannot call the existie outlet an 
old one. In one sense, that is a finding in favour of the plain- 
tiff, as Pao Anukul Chanda Mookerjee contends. But 






argue (as he did) that the Subordinate JI ndge was influenced: 
his judgment by the incorrect propositions which he laid downt. 

On the whole, I think that the Judge, although he ha? 
better have left unsaid a good deal that he said, has in fact mere- 
ly found that the outlet (jhil and seuch) complained of by the 
plaintiff has been in existence for many years, for more than 
twelve years, and that therefore the plaintiff is not entitled to 
have it closed- The present judgment goes -no farther than to 
declare that the plaintiff is not entitled to close the particular 
outlet in respect of which this sait is brought. If there is any 
alteration or enlargement by the defendants of the outlet, the 
plaintifi’s right in-respect to such alteration or enlargement will 
not be in any way affected by the decree in this suit. 

The appeal is dismissed, but without. costs, as there is much 
in the judgment of the lower Appellate Court which might 
fairly be made the subject of an appeal. 
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GOBIND MANDAL (ons or tue Derenpants) v. BANI 
MADHAB GHOSE (Prante) * | 


+ Notice of) Foreclosure of Morigage—Assignee—Regulation XVII. of ] 806; 
sec. 8. 
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` a « Ungfersection 8, Regulation XVII., 1806, a mortgagee is bound to serve notice 


Mr. R. T. Allan for appellant. 


aboo Anukul Chandra Mookerjee for reapondént, 


HE facts sufficiently appear in the judgment of the Court, l 
- _ Whilich was delivered by , 
Se A 
f Marxsy, J.—This is‘a suit’ for possession of land brought 
against Lakinarayan, the son of Sarbeswar, Haris Chandra i 
Mookerjee, and Ganga Gobind Mandal. 
Tt has been found as a fact that Sarbeswar, who is now repre- 
i sented by his son, on the 11th of Baisakh 1259 (1853) executed a 
su ig deed which was in form an absolute sale of 33 bigas 11 kathas 
PI of land at Raghunathpore in the zilla of Hooghly, and of 4 
= bigas 19 kathas of land at Kidderpore in the 24-Pergunnas, 
_ in favor of the defendant Haris Chandra, for the consideration 
_. -of rupees 1,000, It is not however assertéd by the plaintiff, 
who claims through this conveyance, that this was in reality an 
absolute sale; it is admitted to have been only a mortgage, and 
it has been found as a fact that Haris Chandra gave to Sarbes- 
war a notice of foreclosure, the period for redemption under 
a. which expired on the 30th March 1854. Haris Chandra 
a took no steps to recover possession of the property, and on the 
5th Magh 1269 (1863) he sold the property to the plaintiff. 


* Special Appeal, No. 2687 of 1868, from a decree of the J udge of Hooghly, 
dated the 31st of July 1868, modifying the decree of the 2nd Principal Sudder 
Ameen of that district, dated the 23rd of September 1867. ra 


VOL. ÎI] - APPELLATE JUR ISDICTION—OIVIL. 173 
e Ae 


The daade PRA Gobind Mandal has éstablished that a 1869 
few months after’. the mortgage -to Haris Chandra, Sarbeswar anal 
sold to him that part of the mortgaged property 'yyhich was Manpau 
situate at`Kidderpore, and since that time he has been, and is Baxr Aann AB 
now in possession, but the precise date when he got into, passession 
isnot shewn. No notice of foreelosure was served on‘ Ganga 
Gobind, but itis admitted that the mortgagee was not aware 
of his purchase. Ganga Gobind defends the suit in respect of the 
land at Kidderpore only; the other defendants make no defence. 

_ The question -now before us is, whether the mortgagee weas 
bound to give notice of foreclosure to Ganga Gobind, and whethe 
without such notice the plaintiff can recover possession of the 
land at Kidderpore. .` 

The question turns entirely on the construction to be givge? 
to the words “ legal-representative” in Regulation X VIL. of 18@6. 
In the first place, it is contended broadly, that those words 
not mean the legal representative of the mortgagor in resped 
of the particular property mortgaged, „but the universal legal 
representative, such as an heir, and there is no doubt some color 
for this contention. These words are sometimes used in the 
latter sense as for instance in section 210 of the Code of Civil 
Procedure, and this is the idea which these words would at first 
sight rather suggest to my mind. Butit appears to me to have 
been settled by long practice and authority that they were not 
used in this-Regulation in that sense. The late Sudder Court. 
held that the purchaser ata sale in execution of civil process 
is entitled to notice, and that doctrine has I believe ever since 
been acquiesced in. Now this completely negatives the con- 
struction contended for. An: auction-purchaser, as he is called, is 
not the universal legal representative of the mortgagor; he is’ 
only the assignee of a portion of his property. 

It also appears to me to have been decided by a great prepon- 
derance of authority in this Court, although I.admit that the 
decisions are not altogether reconcileable, that a purchaser out 
and out of the mortgagor’s interest, whether by public or private | 
sale, and whether he be in possession or not, must be served 
with notice except where any alienation of the mortgagor's 
interests has been prohibited by contract between the mortgagor 
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1869 and mortgagee, It is not necessary to go throùgh the cases, 
a which are fall collected in Moen on: Morisas 5th 
ae Edition, - a 

Banz Manaan Nor dof{ think that there is any ground for putting upon these 
decisiong the restrictions which have been now contended for, 

Z a name y that they do not apply to cases where the whole of the 

: Propetty comprised in the mortgage has not been sold by the 
j --mMorifeagor ; or to cases where the mortgagee has no notice of the 
equent sale, both which peculiarities are said to be found 
, În the case now under consideration. I do not see that a pur- | 
chaser out and out of a distinct and definite portion of the pro- 
erty isina different position from a eae of the whole, 













: introducing that e ‘If, as is now decided, the 
rds “ legal representative” include an assignee of the mort- 


rssionees ; and that to make a distinction between assignments 

to which the mortgagee has or has not consented, would be an 

p 2 unwarrantable addition to the provisions of the Legislature. 
I therefore think that the defendant Ganga Gobind, who holds 
_an absolute assignment of a portion of the mortgaged proper ty» 
was entitled to notice. 

It was said that this would be a great hardship on mortgagees 
who might not be aware or able to discover what assignments the 
mortgagor had made, but I do not think so. If, as he ought to 

. do, the mortgagee on the expiration of the year of grace at once 
sues for possession, that would probably bring to light any 
assignee whom he had not hitherto discovered, and this assignee, 
if he is not prepared to redeem, can be speedily foreclosed. 

*» Moreover though it is not necessary to decide that now, in all 
probability the same principles would be applied when a mort- 
gagee has made diligent inquiry for, and failed to find the assignee 
as have been applied where he searches for and fails to find the 
mortgagor. Ido not think that under the view of the law here 

, taken there is any risk for a mortgagee whois diligent and honest, 
beyond the possibility of hié proceedings for foreclosure taking a 
little longer time; and I do not consider that any great hard- 
ship. 
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It is unnecessar ‘y therefore- to. express any opinion upon the 1869 
other point raised by Mr. Allan, namely, whether oa Court eles 
below was right in admitting secondary evidence of the itortgage. MANDAL 


Upon the ground above stated, the decree in favér of the ‘plain- Bast Mannar 





G 
tif must be set aside, and the suit dismissed. The applicant A 
will be entitled to his costs in this and both the lower Cour tay, 
JACKSON, J.—I concur. > 
eres ~ 
Before Mr. Jutsice pe ashe and Mr, Justice E. Jackson. 
SAYAD UMED ALI (Hess v. MUSSAMUT SAFFIHAM l 869, 
(Prarnrtrr):* » ay 29. 
¥ 
Lien for Dower—Mohammedan Law. Eog d 
The heir of a deceased Mohammedan, having dispossessed the widow of 
deceased who was in possession in lien of dower, takes the estate subject to her { 
lien for the amount of her dower. l aH 


Tar plaintiff, as one of the wives of Jumat Hossein, sued to re- 
cover rupees 3,000 out of rupees 41,000 and 2 Gold Mohurs fixed 
as her ‘Den Mohur’ or dower payable on the death of her husband. 
She alleged that she and another wife had been in possession of 
the property of their deceased: husband in lien of dower, and were 
dispossessed by defendant, the brother of their husband. The 
lower Courts held that by suing for rupees 3,000 plaintiff must be 
held to have given up the balance of the rupees 41,000, which it 
found as a fact had been the dower fixed. Defendant urged that 
the claim to the residue was barred as more than six years had 
elapsed from the death of the husband. The Court however found 
that the wives had been in possession of the estate in lien of 
dower up to within two years of the institution of this suit, and that 
the defendant, who had acted as their manager, had, in a verified 
written statement filed in a suit against third parties, admitted 
and put forward this fact. He had however ousted them and 
taken possession as heir two years before. The plaintiff obtained 
a decree, and the defendant appealed. 


* Special Appeal, No. 3320 of 1868, from a diee of the Judge of Bhagul- 
pore, dated the 2nd July 1868, amending a decree of the Panoraniate Judge 
of that Zilla, dated the lith September 1867. 
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SAYAD UMED daura 
aa «Mansi ‘Mohanimed F: usaf for respondent.“ 
Mussanor 
. Sarria. MKOPHERSON, J.—In the state of facts found by the Judge, 


thig-'case- falls within the principle acted upon by the Court in 


th 
Fatima Khanum (1). 


-- (1) 8 W. R„ 31. 
N T (2)°8 W. R, 307. " 
-- (3) Before Mr. Justice L. S. Jackson and 
_ Mr, Justice Mitter, 


The 16th April 1868. 


Musst. KALSUMNISSA alias BIBI BU- 
DHAN (PLAINTIFF) v. Musst. WAHI- 
DUNNISSA (DEFENDANT.)* 





Mr. C. Gregory for appellant, 
Mr. R. E. Twidale for respondent. 


_ Jackson, J~—We think that the ap- 
~ pellant in this case must fail. Her suit 
¿Was ““ to recover sicca rupees 7,503 
(£12 annas-—or Co.’srupees 8,004-4-3-4, 
t the balance ot the dower-money (out 
“ of sicca rupees 40,000, and one gold 
“‘mohur, the amount of dower due from 
plaintiff's husband, Mir Sadut Ali) 
& recoverable on the dissolution of mar- 
“riage, from one-fourth of sixteen 
“annas of the estate of the deceased 
“ Mahomed Mehdi, a lunatic, held by 
“his widow Mussamut Wahidunnissa, 
- “after deduction of the proportionate 
“amount of dower due by plaintiff, as 
“ wife, and of the proportionate amount 
“ due by the said deceased Mahomed 
‘’ Mehdi’s uterine sisters, Mussamut 
“ Hosseni Begum and Fatima Begum, 
“ who have, in lieu of the proportionate 
“ amount due by them, surrendered to 


‘barred by limitation. 


case of Mussamut Janee Khanum v. Mussamut Amatool 
It is distinguishable from the two other 
cases of Mussamut Wafeah v. Mussamut Saheeba (2) and 
Mussamut Kalsumnissa v. Wabidunnissa (3) in this, that in those 


* 
~ èr 
- 


‘ plaintiffs’ possession a part which 5 a 


“ they apportioned- her of the estate“ 
of the deceased Mir Sadut Ali.” 

lt appears that the plaintiff's hus- 
band died on the 30th of March 1846, 
The suit was commenced on the 26th 
of January 1867, nearly 22 years 
afterwards: The defendants pleaded, 
among other things, that the suit -was 
The Principal 
Sudder Ameen has held that the suit 
is so barred. The plaintiff appeals; 
and the defendant has also urged 
objections to the decision under sec- 
tion 348., But the first question which 
it is necessary to consider is, whether 
the suit is barred by limitation or not, 

Mr. Gregory, for the appellant, stated 
to us, as his contention, that limitation 
did not apply to the present case be- 
cause the plaintiff had been in posses- 
sion of her husband's estate in lien of 
dower, and continued down to 1866 in 
possession of a certain portion of 
the estate under a compromise with 
some of the heirs. His contention 
therefore was, that the cause of action 
arose in 1866, on his client being re~. 
moved from possession of the share of 
the estate which she had held down to 
that time. 

Tt seems to us that this view of the 
case is untenable. Without going at 


* Regular Appeal, No. 260 of 1867, from a decree of the Officiating Principal Sudder 


Ameen of Patna, dated the 31st of July 1867, 


“i 
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cases the widow’s -pòssession had been expressly declared by 
decree of the Court to be wrongful, which is net the cage in‘the Saran Uni» 


unnecessary length into the facts of 
the case, it may be stated that the pre- 
sent plaintiff was, from one cause or 
another, in possession of the property 
left by. her deceased husband. That 
husband, at his death, left a widow the 
present plaintiff, and one sister, who ap- 
pears to have died shortly after him, 
and a nephew, Mahomed Mehdi who 
at some time or other, it does not ap- 
pear when, became a lunatic. The 
defendant before us is the widow of 
that nephew. > 

After the present plaintiff had re- 
mained for some time in possession of 
her husband’s estate, his nephew’s 
wife, the now defendant, sued her to 
recover that nephew’s share of the 
estate, he being then as above stated 
a lunatic, and obtained a decree on the 
27th of May 1859; that decree was 
confirmed on the 28th of January 
1861. Pending the, appeal, the nephew 
Mahomed Mehdi had died, and he was 
represented, it seems after his death, 
not by his widow, the now defendant, 


but by his two sisters as heirs, and the: 


final decision, on appeal, was therefore 
passed in the presence of them and 
of the plaintiff. But it appears clear 
that the nephew’s widow, Wahidu- 
nissa, would be bound by that decree, 
and consequently it may be properly 
used as evidence in the present suit. 
We must therefore take it that in the 
previous suit, in which the present 
plaintiff was defendant; and a party 
whom the present defendant now re- 
presents was plaintiff, it was decided 
that the now plaintiff was not entitled 
to, and was wrongfully in possession of, 
her deceased husband's estate, and was 
adjudged to restore the same, together 


(1) 8 W. B., 51L 
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: l | j ‘ a 
_ with mesne profits; and there\was In- Mussimur 


that case no reservation of her’ right Sarri US 


to sue for dower. We mention this 
circumstance because it seems to cùn- 
stitute a distinction between the pré- 
sent case, and a case of Musst. as 
Khanum v. Musst. Amatool Fatima ` 
Kkanum (1) in the same manner, 
as it constituted a distinction between 


= 
$ 


had 


4 


that case and a later case (the ruling ; 
s al i 
in which has our concurrence) Musst } 


Wafeah v. Musst. Saheeba (2). It/ 


seems to us that the effect of the judg-¢ 
ment in the previous suit was to throw 
the present plaintiff back on her ori-' 


ginal right of dower, and her cause of - 


action, by reason of the non-payment of 
dower, which accrued on the death of 
her husband. It seems tous also that 
the plaint in this case discloses that 
very cause of action, and no other. 

It cannot be said, we think, nor was 


‘it said in the case of Musst. Janee 


Khanum v. Musst. Amaiool Fatima 
Khanum (1) that this is a suit to 
give effect to the lien of the plaintiff 
on the share of the defendant, because 
the question of her right to alien, and 
to hold possession of the share of the 
defendant has been expressly decided 
against her in the previous suit. Nei- 
ther is it a suit arising out of any right 
of the plaintiff to hold possession of 
the property by virtue of any contract 
or agreement, or compromise between 
her and the heir of the busband; 
because no such contract or agreement 
exists; and the alleged compromise 
between the plaintiff and the nephew's 
sisters was not binding on the other 
heirs and has also been set aside. It 
seems to us therefore that the cause 
of action arose in 1845, and that there 


ka 


(2) 8 W. R 307, 
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1869 present suit, where the final dispossession of plaintiff was not 
a Uae till 127% and was not brought about or confirmed by any decree 
ree A of Colirt. The Judge finds as a fact that the plaintiff was in 
SAFFINAM, pOsgession by virtue of her right of dower, and that she was 
not dispossessed till 1867 (1273). The statement made by the 
defendant in 1867 in his written statement, to the effect that the 
/ plaintiff was in possession in lien of dower, is legally and proper- 
' ly used ‘now as evidence against him. The respondent’s vakeel 
has contended by way of cross appeal that the lower Appellate 
\ Court has erred in not giving interest from the date of institu- 
qı tion of the amountof dower decreed. We think this objection 
\ is well founded, and that the respondent is entitled to interest 
from the date of institution of the suit. The decree must be 
) amended accordingly, and subject to this amendment the appeal 

4 Will be dismissed with costs. 








Before Mr. Justice Macpherson and Mr. Justice E. Jackson. 


DAMANULLA SIRKAR anp orners (Puarnrirrs) v. MAMUDI 


1869 NASHIO anp orners (Derrenpants.)* 
May 29, 


Act X. of 1859, ss. 6 & 7—Right of Occupancy—Leases for fixed Terms. 


There is nothing in the mere fact of a tenant having been in possession for over ` 
12 years under a series of pattas, each for a fixed term, which gives him a right of 
occupancy. 


Mr. M. L. Sandyal for appellants. 
Baboo Girish Chandra Ghose for respondents. 


THE facts are set out in the judgment. 


MACPHERSON, J.—lIn this case the plaintiffs sue to be restored 
to possession, on the ground that they have a right of occupancy. 
The case, made by the plaint, is that one Hanif Mohammed 
Sirkar had two consecutive leases of the property (at different 


* Special Appeal, No. 2805 of 1868, from a decree of the Officiating Judge of 
Dinagepore, dated the 16th June 1868, affirming a decree of the Principal Sndder 
Ameen of that district, dated the 25th April 1868. 








is nothing to take this case out of the has rightly held that the suit is barred. 
operation of Act XIV. of 1859; and We dismiss the appeal with costs and 
therefore the Principal Sudder Aen interest, 
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rents), extending from 1259 to-1271 (1852-3 to 1864-5); that, 1869 
although the leases were in the name of Hanif, the other plaint- spel ta 
* . . . , IRKAR 
iffs were jointly with him interested in them; and that, on the ae 
expiry of the last of the two leases in 1271 (1864-5), they held  Nasmo. 
on for some little time longer until Chaitra 1272 (March and 
April 1866), when they were turned out by the defendants, ° 
The first Court has dismissed the suit; one of the grounds for 
such dismissal being that, on the face of the plaint, no such 
title, by right of occupancy, is shown as would entitle the. 
plaintiffs to a decree. 
* The decision of the first Court was confirmed by the Judge 
on appeal; but the Judge does not accurately state, and does not 
decide this point as to whether the plaintiffs had or had not ac- 
quired a right of occupancy as alleged by them. In special ap- 
peal it is contended, amongst other grounds, that the case may 
be remanded, in order that the plaintiffs’ title, 2. e., their right 
of occupancy, may be inquired into; and itis urged that, sup- 
posing the plaintiffs to have held the land as alleged by them, 
that is to say, from 1259 to 1271 (1852-3 to 1864-5), under the 
two consecutive leases, and subsequently to have held over for 
some months, they have been in actual possession for more than 
12 years, and, therefore, they have acquired a right of occupancy. 
The appellants’ pleader relies on the language of Sections 6 dnd 
7 of Act X. of 1859, as expressly bearing out his contention. 
It appears to me that, on the face of the plaint, the suit was 
properly dismissed, because there is nothing in the mere fact of a 
tenant having been in possession for 12 years, under a series of 
pottas, each for a fixed term only; which gives him a right of : 
occupancy, under Act X. of 1859, especially in a case like the 
present, where the commencement of the tenancy is so recent, 
dating (as it does) no further back than 1259. 
On behalf of the appellants, a case has been referred to— 
Haran Chunder Paulv. Mookta Soonduree (1); butthat case decides 
nothing more than that the particular patta then before the Court 
(the terms of which are not given), and the holding under it by 
the plaintiff in that suit and his father, or both of them, might 


(1) 10 W. Rẹ, 113, 
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possibly have created a right of occupancy in the plaintiff (in 
that suit). So far as that case goes, I perfectly concur in what 
is laid down there, admitting, as I do, that, if the circumstances 
now befere us were other than those set forth in the plaint, the 
plaintiff might very possibly have a right of occupancy, although 
he had held under leases for fixed terms. Another case Roy Odyjte 
Narain Singh v. Ubhurun Roy (1) was referred to for the appel- 
lants; but in my opinion, it makes more against the appellants 
than for them, though, no doubt, there are certain words in the 
judgment in that case which, when read by themselves, favor 
the view taken by the appellants. 

On the other hand there are other cases reported: Sadhoo Jha 
v. Bhupwan Oopodhyia(2); Kebul Muhtoon v. Sheikh Sunnoo (3); 
and Puddo Monee Dossiav. Jholla Pally (4), in which it has been 
expressly held that a ryot, who holds for more than 12 years 
under a potta or pottas granted for a fixed term or fixed terms of 
years, does not acquire a right of occupancy, by reason merely 
of his having held the land under his lease or leases for more than 
{2 years. 

The plaintiffs’ title in this case being solely under two leases 
having fixed terms, and the plaintiffs never having been in pos- 
session until they got the first lease in 1259; there is nothing ih 
the plaint which leads to the legal conclusion that they have, or 
can have, a right of occupancy. On this ground, therefore, I think 
that the first Court was right in dismissing the plaintiffs’ suit; and 
on that ground I would also dismiss this appeal wtih costs. 


Jackson, J.—I also think that the appeal should be dismissed 


‘on the same ground as that which Mr. Justice Macpherson has 


just now stated. It is clear to me, on the face of the plaint, 
that the plaintiffs have no right of occupancy. They have held 
the land in dispute apparently for about 12 years under two 
terminable leases, and they have been dispossessed from the land 
in the year after those leases expired. 

I am of opinion that, in this case, the provisions of section 7 of 
Act X. of 1859 would apply, and that there was a sufficient 


(1) 4 W. RB, Act X. Rul, 1. (3) 5 W. R, Act X Rul, 80. 
(2)5 W. R, Act X. Rul, 17. (4) 7 W. R, 283. 
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express stipulation that the holding of the plaintiffs was to be 
for a certain fixed'term only, and that the defendants had, accord- 
ingly, full right to remove them from that land at the close of 
that term. 

This appeal must be dismissed with costs. 


1 
li Pad 


Before Sir Barnes Peacock, Ki, Chief Justice, and Mr. Justice Mitter, 


In THE MATTER or INDRA CHAND DUGAR (Petitioner) v. GOPAL 
CHANDRA SHETIA AND anorner (Orrosite Partizs.)* 


Execution of Decrees—Jurisdiction. 


A decree of the Court of the Subordinate Judge of Moorshedabad was sent to the 
Court of the Subordinate Judge of Rajshahye for execution, and certain property 
was attached in that district. A claimant of the attached property then obtained 
from the former Court an order on the second Court to send the record back again 
to Moorshedabad, for the purpose of executing the decree there, on the ground 
that the judgment-debtor had property in that district ; and also on the allegation 
unsupported by oath that the property sought to be attached in Rajshahye was his. 

Held, that the Subordinate Judge of Moorshedabad had acted without jurisdic- 
tion, and the record must be sent back to the Court of the Subordinate Judge of 
Rajshahye for execution. 

Held also, that the claimant had no locus stand: in the Moorshedabad Court: to 
“make such application, 


m 


Baboos Debendra Chandra Ghose and Romes Chandra Mitter 
for petitioner. 


Baboo Kishen Dayal Roy for opposite parties. 


INDRA Chand Dugar was the decree-holder in an execution 
case in the Court of the Subordinate Judge of Moorshedabad, in 
which Gopal Chandra Shetia and Pati Kumari Bibi were the 
judgment-debtors. Under section 284 and the subsequent sec- 
tions of Act VIII. of 1859, the decree was transferred to the 
Court of the Subordinate Judge of Rajshahye for execution. 
In execution of the decree in Rajshahye, Indra Chand Dugar 
attached the right title and interest of the judgment-debtor, 
Gopal Chandra Shetia, in Dehi Halti in the same district. 


* Motion or Rule Nisi, No. 435 of 1869, from an order of the Subordinate Judge 
of Moorshedabad, dated the 30th January 1869. 
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1869 One Roy Dhanpat Sing of Azimgunge in Zilla Moorshedabad, 
Iona Crann on the 24th of Bhadra 1275 B. S. (1868) applied to the Subor- 
E oe dinate Judge of Moorshedabad, for an order on the Subordinate 
pra Suara, Judge of Rajshahye for the transmission back to the Moorsheda- 
bad Court of the record in the said execution case, alleging that 
the property attached by Indra Chand Dugar in the district of 
Rajshahye, viz. Dehi Halti, was his right title andi interest, 
and not that of Gopal Chandra Shetia, judgment-debtor; and 
that Gopal Chandra Shetia had property in the district of 
Moorshedabad ; therefore that the decree should not beret 
in a different a 

The Subordinate Judge of Moorshedabad, on the 30th of 
January 1869, granted the order and directed the Rajshahye 
Court at the same time to put a stop to all proceedings in connec- 
tion with the said execution case taken therein, on the ground 
that the decree should not be executed in a district other than 
Moorshedabad. The Subordinate Judge of Rajshahye, on the 
3rd of February 1869, removed the said execution case from 
the file of his Court, and sent the record thereof to the Court 
of the Subordinate Judge of Moorshedabad. g 

On 3rd April 1869, Baboos Debendra Chandra. Ghose and 
Romes Chandra Mitter, for Indra Chand Dugar, obtained a rule- 
nisi to be served on the claimant, Roy Dhanpat Sing, and the 
defendant, to show cause why the order of the Subordinate Judge 
of Moorshedabad of the 30th January 1869 should not be set 
aside, on the ground that he had no jurisdiction to pass such an 
order. 

On the 29th May 1869, the rule came on for argument. — 


Peacock, C. J —In this case a decree was sent from Moorshe-~ 
dabad to Rajshahye to be executed. In execution of that decree 
property in Rajshahye was seized. Roy Dhanpat Sing claimed that 
the property belonged to him and not to the judgment-debtor. 
Upon that the execution-creditor petitioned that Roy Dhanpat 
Sing might be cited, in order that he might be examined to prove 
the validity of his claim, and he was called upon by the Rajshahye 
Court to show cause why he should not attend and be examined. 
Upon that Roy Dhanpat Sing applied to the Subordinate Judg ` 
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of Moorshedabad for an order recalling the decree from the 
Rajshahye Court, and the Subordinate Judge called upon the 
execution-creditor to show cause why an order to that effect should 
not be issued. No affidavit appears to have been filed by Roy 
Dhanpat Singin support of his application. If Roy Dhanpat 
Sing had a just claim to the property, which was seized in Raj- 
shahye, he might have supported that claim by his own oath, and he 
would have obtained relief in the Rajshahye Court. He had no 
locus standi in the -Moorshedabad Court to apply to have the 
decree re-called, and the Subordinate Judge of Moorshedabad 
had no jurisdiction to re-call it upon his application. The. failure 


of the execution-creditor to show cause did not give the Subor- 


dinate Judge jurisdiction. Under these circumstances the order 
of the Subordinate Judge, for recalling the decree, must be set 
aside, and the decree sent back to Rajshahye. The case will be 
restored to the file of the Rajshahye Court, and will proceed as 
it would have done if the record had not been removed. 

I may observe that the order of the Subordinate Judge effect- 
ually served the interest of Roy Dhanpat Sing; for after the 
decree had been returned; the Rajshahye Court determined that 
it had no jurisdiction. to decide on the validity of the claim of 
-Roy Dhanpat Sing. 

This rule will be made absolute with costs. 


Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


MUSST. UMASUNDARI DASI (Onstcror) v. BIRBUL MANDAL anD 
oTHERS (Puaintirrs) anp ANANTO SEN anp orgers (Derenpants).* 


Rent—Tenure—Act VII. of 1865, s. 16—Act X. of 1859, s. 77— 
Incumbrance. 


In a suit for arrears of rent, the defendant set up in defence that the relation 
of landlord and tenant did not exist, as the tenure of the plaintiffs’ superior land- 
lord had been sold for arrears of rent, and that under section 16, Act VIH. of 1865, 
the plaintiffs’ tenure had lapsed, and that he had paid rent to the purchaser of the 


* Special Appeal, No. 3066 of 1868, from a decree of the Judge of Beerbhoom, 
dated the 8th August 1868, reversing a decree of the Deputy Collector of that 
district, dated the 16th May 1868. 
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rights of the superior landlord, Under EEA 77, Act X. of 1859, the purchaser” 
intervened. 


Held, that the issue to be tried in the case was “ the actual and bond fide receipt 


Sigur Max- of rent by the intervenor up to the time of the suit.” 


DAL AND 
OTHERS, 


* 
hel 


“ 


The meaning of the words “ the receipt and enjoyment of ‘the rent before and up 
to the time of the commencement of the suit” (Sec. 77, Act X. of 1859) explained. 
Held, that the sale of a tenure under section 16, (1) Act VII. of 1865 does not 
ipso facto annul all incumbrances, but certain incumbrances are recognised by this 
section to survive such sale. 


+ 


Tue: plaintiff, who is the holder of a dar-mokurrari of 
Khyrabad Chiranjora, sued the defendants for arrears of rent 
for the years 1273 (1866-67) and 1274 (1867-68.) 


The defendants denied their liability to pay to the plaintiff 
the rent of 1274 (1867-68), on the ground that the relationship 
of landlord and tenant had ceased to exist between them by the 
sale of the rights of the mokurraridar, the lessor of the plaintiff, 
in Sraban 1274, and that the rent of this year had been paid 


to Umasundari Dasi who had purchased the same. 


Umasundari intervened, and opposed the plaintiff’s claim, on 
the ground that she had purchased the rights of the mukurra- 
ridar at a sale for arrears of rent, and had since been in posses- 
sion thereof; that uhder section 16, Act VIII. of 1865, B. C., 
the tenure of the plaintiff had lapsed ; and that therefore he had 


no right to recover the rent of 1274. 


The Assistant Collector recorded the following issue, viz., 
e< whether or not the plaintiff's lease was annulled under section 16, 


(1) See. 16, Act VIIL. of 1865.—* The 
purchaser of an undertenure sold under 


* this Act, shall acquire it free of all incum- 


brances which may have occurred there- 
on? by any act of any holder of the 
said undertenure, his representatives or 
assignees, unless the right of making such 
incumbrances shall have been expressly 
vested in the holder by the written engage- 
ment under which the undertenure was 
created, or by the subsequent written aun- 
thority of the person who created it, his 
representatives, or assignees. Provided 
that nothing herein contained shall be 
held to entitle the purchaser to eject hood- 


kast ryots or resident and hereditary culti- 
vators nor to cancel dona fide engagements 
made with such class of ryots or culti- 
vators aforesaid late incumbent of the 
undertenure or his representatives except 
it be proved, in a regular suit to be brought 
by such purchasers for the adjustment of 
his rent, that a higher rent would have 
been demandable at the time such engage- 
ments were contracted by his’ predecessor. 
Nothing in this section shall be held to 
apply to the purchase of a tenure by the 
previous holder thereof, through whose 
default the tenure was brought to sale.” 


ked 
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Act VIII. of 1859 by the transfer of his lessor’s rights,” and 
passed the following judgment thereon, viz. that “ the plaintif was 
directed to prove that he came within the exception named iñ the 
section, or that the lessor had the power to grant under-leases. 
He has proved neither,” and ordered that the case be decreed for 
the rent of 1273 only, and that the plaintiff bear all costs. 

On appeal the Judge held that the question which the lower 
Court should have determined was, whether the intervenor did 
actually and in good faith receive and enjoy the rent before and 
up to the time of the commencement of the suit. It found the 
intervenor had adduced no evidence thereof and accordingly 
passed a decree in favor of the plaintiff. 

- The intervenor appealed to the High Court. 


Mr. Money (Baboo Ambika Charan Banerjee with him) for 
appellant. 


Baboo Upendra Chandra Bose (Baboo ss a Mohan Mooker- 
jee with a for respondent. 


JACKSON, J.—It appears to me that neither of the two Courts, 
before whom this case has been tried, has given a decision in 
which we can quite concur. That of the Assistant Collector, 
who tried the case originally, is manifestly and seriously wrong. 
The suit was brought by. Birbal Mandal, who-described him- 
self as a dar-mokurraridar of the Mauza Khyrabad Chiran- 
jora against Ananto Sen and others, who are ryots of that 
mauza, for some portion of the rent of the year 1273, and the 
full rent of 1274. 

The defendants admitted that rent was due to the plaintiff 
for the year 1273, but they alleged that they were not liable 
to pay anything to the plaintiff for the year 1274, because the 
rights of the superior holder, the mokurraridar, having been sold 
under Act VIII. of 1865 Bengal Council in execution of a 
decree against that person, the rights of the plaintiff as dar- 
mokurraridar had been extinguished by operation of section 16 
of the Act just quoted, and they further allege that they had 


paid the rents for 1274 to Umasundari Dasi, who accordingly 
24—c 
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intervened in this suit under section 77, Act X. of 1859, and | 
was made a party. After examining the plaintiff and the agent 
or gomasta of the intervenor, the Assistant Collector laid down 
the issue in these words “ the only issue between the intervenor 
“ and the plaintiffis whether the plaintiffs mokurrari was annulled 
“ or not under section 16, Act VIII. of 1865, B. C. It is for him 
s to show that he is included in the exception, or that the gran- 
“tor of his mokurrari had the power under his title to create 
“< such an incumbrance :” and the view which the Assistant Col- 
lector took of the case, is still further shown by a passage in his 
judgment in which I find these words “the issue fixed in the 
“case was whether the plaintifi’s lease was annulled or not un- 
“der section 16, Act VIII. of 1865, by the transfer of the 
ĉc lessor’s rights, and the plaintiff was directed to prove that he 
“ came within the exception named in the section, or that the 
“lessor had the power to grant such leases. He has proved 
“neither.” Now the only evidence adduced by the parties 
under the issue framed, was the allegation of the plaintiff’ him- 
self, who on solemn affirmation filed his own patta. In this 
state of things, the Assistant Collector ordered that the case be 
decreed for 9 rupees, being the rent of 1273, and that the plain- 
tiff was to pay all the costs. Why the plaintiff should have to 
pay the whole of the costs in these circumstances, does ‘not 
appear; but that is of minor importance. 

This case going before the Zilla Judge on appeal, he observed 
rightly enough, that as between the plaintiff and the inter- 
nenor in this case the sole issue which the Assistant Col- 
lector had to try, was the question of the actual receipt and 
enjoyment of the rent by such third person, and as between 
these parties the suit ought to have been decided according to 
the result of that enquiry. The Judge then found that the 
intervenor had given no proof whatever of such receipt by her. 
He therefore reversed the decision of the Assistant Collector, 
and went on to give a decree for the plaintiff in full. 

The party who we might have expected to come before us in 
appeal from this judgment, is perhaps the defendants, because 
while the intervenor at all events hada remedy by Civil suit 
left to establish her right, and moreover alleges that she hag 
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already got the rent for 1274, itis rather difficult to see how she 
is injuriously affected by the decision, whereas the defendants find 
themselves in the position of persons having to pay over again 
to the plaintiff the rent which they say they have already paid 
to the intervenor. But the defendants neither appeared before 
the Zilla Judge nor before us. We have therefore to consider 
what, in the present state of things, is the order that we ought 
to make. 

‘Clearly, the decision of the Assistant Collector was wrong, 
and I am not certain but that in the default ofthe defendants to 
appear either in the lower Appellate Court, or in this Court, we 
might hold that they had been rightly adjudged to pay. But 
seeing how entirely the case has miscarried in the Court of the 
Assistant Collector, and how unsatisfactory it would be to al- 
low a final decision upon such imperfect materials to stand, I 
think it is our duty to remit this case in order to an entirely new 
trial, the proper issues being fixed between the parties. 

I think this is the more necessary, because it seems to me, 
looking to the facts that have appeared, and to the efforts made 
by the intervenor to secure a decision in this case, that there is 
something more than appears upon the record. It would be 
very lamentable if parties in the position of the plaintiff in this 
case holding a dar-mokurrari (supposing that to have been 
granted for good consideration) should altogether lose their 
rights in consequence of proceedings on the part of the mokur- 
raridar which have, to say the least, a somewhat suspicious 
appearance. 

I do not think it will be advisable that we should give any 
express directions, whether the new trial should take place in the 
Court of the Judge or in that of the Assistant Collector, but in 
whichever Court it takes place, the issues to be framed will be, 
in the first instance, between the plaintiff and the intervenor, 
whether the one or the other has im the words of section 77, 
‘been in the actual receipt and enjoyment of the rent before 
“and up to the time of the commencement of the suit ;” and 
upon that issue it seems to me, that the Court which tries it 
will have carefully to consider what is the meaning of “ the 
“receipt of rent before and up to the time of the commencement 
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“of the suit.” Supposing that a plaintiff sues to recover rént for 
the year 1274, and commences his suit on the first day of the year 
1275, and supposing also that the plaintiff should have been 
in unquestioned enjoyment of the tènt down to the end of 1273, 
can it be supposed that the Legislature intended that by an un- 
derstanding between the defendant and a third party by which 
the defendant should pay his rent to such third party just before 
the commencement of the suit, such third party should be at 
liberty to intervene and to be held to prove the previous receipt 
of rent up to the time of the commencement of the suit so as. 
to put the plaintiff out of Court? Itseems to me that if that 
were the case,.a very wide door for fraud would thereby be 
opened. 

Now in this case the facts are very nearly such as I have sup- 
posed. The plaintiff had received rent down to the end of 1272, 
a great part of the rent of-1273; and the defendant did not. 
deny his right to receive the balance of 1273, and the plaintiff ` 
accordingly obtained a decree for such balance. Can it be held, 
that supposing the fact to be proved that a payment shortly 
before the commencement of the suit, of the very rent in respect 
of which the suit is brought, to the intervenor, would constitute 
the previous bond fide enjoyment which the intervenor is required 
to prove under section 77 before the plaintiff’s suit can be dis- 
missed? Without wishing to pronounce any final opinion upon 
the point, I am inclined, at present, to think it could not. 

This, however, is the issue which will have to be tried between - 
the plaintiff and the intervenor. If the intervenor fails to prove. 
his receipt of rent within the true meaning of section 77, he 
will be out of Court, and there will remain the issues to be tried 
between the plaintiff and the defendants, that is, whether the 
relation of landlord and tenant continues to exist between the: 
plaintiff and the defendant, and whether, if so, the defendant has 
paid his rent. If he succeeds in these two issues it is hard to: 
see how the plaintiff is not entitled to a decree. 

It is probable that upon these points various questions may 
arise. The defendant in this case and the imtervenor, who 
manifestly has made common cause with him, claimed the opera- 
tion of section 16, Act VIII. of 1865, B. C., and it appeared to 
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be assumed on their side, that under that section the purchaser 
not merely acquired the under-tenure which he purchased free 
of all incumbrances, but that he was entitled to consider all 
such incumbrances asipso facto annulled, to ignore the holders 
of such under-tenures, and to proceed to recover rent from the 
ryots as if they had no existence. Now, it is quite clear that 
section 16 recognises the case of certain incumbrances which 
might survive, notwithstanding the sale of the superior tenant’s 
rights. At first sight, it does not appear to me how the pur- 
chaser can arrogate to himself the right of determining whether 
the incumbrances in question are of the excepted kind or not, 
and if he could not drrogate to himself such a right, it is difficult 
to see, how, when such incumbrances or undertenures exist, he 
could in good faith receive and enjoy the rents of the cultivators, 
setting such incumbrances aside. But these are questions which 
Will have to be considered upon the remand by the Court below. 
. I merely suggest them as amongst the difficulties of the case. 
I think the case will have to be remanded for a new trial upon 
the issues which I have stated. 

I would only add, that Mr. Money, at the outset of his argu- 
ment, thought that he might insist upon an unconditional reversal 
of the decision of the Judge who went upon the ground that the 
intervenor had given no evidence whatever of his allegation, 
whereas, in fact, there was such evidence. It seems to me that 
upon that part of the case the Judge was right, because the only 
thing wearing the semblance of evidence which has been record- 
ed by the Assistant Collector, is the examination of the inter- 
venor’s agent previous to the framing of the issues, and even if 
it be conceded that what that agent said in respect of the pay- 
ment of rent, was matter which if submitted at the proper time 
would have been evidence. I do not think it could be treated 
as evidence at all, inasmuch as it was merely a statement of 
_ the case which the intervenor intended to make, and upon which 
the issues had to be framed, and not evidence adduced after 
framing the issues, 


Marxsy, J.—I am of the same opinion. : 
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Before Mr, Justice-Kemp and Mr. Justice Glover. 


MUSSAMUT AMIRAN ann oruers (Piarntirrs) vo. MUSSAMUT 
ASIHUN and orners (Derenpants.)* 


Act VIII. of 1859, s. 8—Joinder of Causes of Action—Misjoinder. 


One of three widows of a Mahommedan sued the other two, together 
with her deceased husband’s sons and other heirs, for possession of 18 out 
of 96 sehans of property left by the deceased, to which she was entitled by 
right of inheritance under the Mahommedan law ; and to set aside two deeds of 
bi-mukasa, or gift in lieu of dower, one dated 28th July 1842, granted in 
favor of one widow over a part of the property in suit, and the other dated 
14th March 1847, in favor of the other widow, over other me of the same 
property. 

The lower Appellate Court dismissed the suit, on the ssid of a misjoinder 
of causes of action ; and that there were two causes of action which could not 
be tried together under Act VIII. of 1859, section 8. 2. 

Held, per Kemr J. (whose opinion as senior Judge prevailed) that there 
was no misjoinder of causes of action; that me case must be remanded to the 
Judge for trial on the merits. 

Held, per Grover, J.—This was such a misjoinder as was provided against 
by section 8 of Act VIIL of 1859, and that the Judge was s sight in dismissing 
the suit. 


The plaintiff, Mussamut Amiran, sued as widow of one Kadir 
Ali for possession, by right of inheritance under the Mahommedan 
Jaw, of 18 out of 96 sahans of the property left by her deceased 
husband, and to set aside two bai-mukasas, or deeds of gift in 
lieu of dower, one in favor of Bibi Jitan, the first defendant, 
dated 28th July 1842, and the other in favor of Pyari Khanum, 
dated 14th March 1847, who also were widows of Kadir Ali; 
and it was alleged that they had unlawfully obtained possession of 
the properties claimed in excess of their shares. Thé sons and 
daughters and other near relations of Kadir Ali were also made 
defendants. 

Amongst the issues fixed by the Principal Sudder Ameen, 
was this one: whether or not the plaintiff has misjoined different 
causes of action in the plaint. 

* Special Appeal, No. 592 of 1869, from a decree of the Judge of. Tirhoot, 


dated the 14th August’ 1868, reversing a decree of the Subordinate J udge of 
that district, dated the 24th February 1868. 
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- The Principal Budde: Ameen gave the plaintiff a decree. 

The Judge of Tirhoot, on appeal, delivered the following judg- 
ment, reversing the Principal Sudder Ameen’s decision: “ There 
“is undoubtedly misjoinder in this suit. If, as appears by the 
“ plaint, there is a dispute as to the extent of shares, there is one 
“cause of action affecting all the defendants; but there were 
“two separate deeds sought to be set aside regarding separate 
< properties of separate dates in favor of the separate parties, 
“and the setting aside the deeds is clearly the chief object 
“of the suit. A suit then to set aside a deed of 1842 in favor 
“of A, and to set aside another deed of 1847 in favor of B, 
regarding different properties, should never have been joined 
“in one suit.” 

The plaintiff then appealed to the High Court, on the 
eround that there was no misjoinder of causes of action; 
that the simple point for decision was as to what share of the 
property left by the deceased, each of certain heirs of Kadir Ali 
was entitled; and that the first Court having already tried the 
case on the merits, the lower Appellate Court’ should not have 
dismissed it on the ground of misjoinder. 


Mr. C. Gregory and Munshi Mohammed Yusaff for appellants. 


Mr. R. E. Twidale for respondents. 

GLOVER, J.—This was a suit by the widow of Kadir Ali to 
have an adjudication as to her right of inheritance in her 
deceased husband’s estate to the extent of 18 out of 96 
sehans, into which the property of the deceased is stated to have 
been divided according to the rulesof Mahommedan law. There 
were two sets of defendants, the two other widows of the 
deceased Kadir Ali and his sons and other near relatives. The 
plaintiff further sued to have two deeds of bai~mukasas, or 
gifts in lieu of dower, held by the defendants Nos. 1 and 2 set 
aside on the ground that they were collusive and interfered with 
her getting possession of her share of the property. 

The widows were the only parties who defended the-suit, the 
other relatives of Kadir Ali supported the plaintiffs’ case; these 
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widows stood upon their deeds of bai-mukasa, and alleged that 
they had-been in possession of the property covered by them 
from the dates of the deeds, and that the plaintiff had no right 


` to dispossess them. The Court of first instance first took up the 


issue of misjoinder and on that issue the Principal Sudder 
Ameen decided for the plaintiff, and then on the merits gave 
the plaintiff a decree for all that she sought. The Judge on 
appeal held that the suit was barred by section 8 of Act VIII. 
of 1859, inasmuch as it mixéd up different causes of action 
against different parties. Two grounds were taken before us 
in special appeal : first, that there was substantially no misjomder ; 
and second that if there were, under section 350 of the Code of 
Civil Procedure the Judge ought not to have dismissed the plain- 
tiff’s case in the appeal stage upon what was a mere irregularity 
which did not affect the merits of the case or the jurisdiction of ` 
the Court. 

With regard to the first objection it appears to me that the 
Judge was right. The plaintiffs’ claim to a share of her husband’s 
property namely 18 sehans was not denied, nor was it denied 
that the estate of Kadir Ali was divided into 96 sehans; so 


_ far therefore nobody opposed her claim, and if, as her pleader 


now wishes to make out, this was her case, she had no cause of 
action ; but it is evident that what she did want to have adjudi- 
cated, (and what was also substantially her ground of appeal to 
fhis Court) was, whether or not the two deeds of gift in lieu 
of dower propounded by the defendants Nos. 1 and 2 were 
genuine and a sufficient bar to her getting possession of the 
property sued -fex. Now these deeds of gift are in favor of 
two separate persons, and as the Judge finds, for two different 
properties; the one was executed in the year 1842, and the other 
in the year 1847. It is contended by the special appellant that 
her cause of action was not the execution of these deeds of bai- 
mukasa, but the death of her husband, Kadir Ali; and that 
therefore it was a matter of absolute indifference to the decision 
of her case whether these two deeds were executed in favour of 
one person, or of more persons, or at one time, or at different 
times. It appears to me that the 8th section of the Code of Civil 
Procedure fully applies to a case of this description. 
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Granting for the sake of argument that the cause of action 
to the plaintiff herself was one, it is quite clear that the cause of 
action was not against the same parties, inasmuch as one of 
the defendants was one of the widows of Kadir Ali and the 
other another of those widows, and they both claimed under 
different deeds executed at different times for different pro- 
perties; The law says that causes of action by and “ against” 
the same parties.and cognizable by the same Court, may be 
joined together in the same suit, but it cannot be inferred that 
it’ would be sufficient under the law that the different causes of 
action should be common to the plaintiff only, and not common 
against the defendants, and it seems impossible to argue that 
the causes of action of the plaintiff in this case were substan- 
tially against the same parties. The application of section 8 
appears to me to have been very properly laid down in the case 
of Ramoona v. Manicho Moyee Chowdhrain (1), and I quite concur 
in the view which was there taken by Justices Phear and Hob- 
` house. With regard to the second point that supposing this to be 
a misjoinder, the Judge ought not to have decided the case on 
appeal, upon what after all was merely an irregularity, it 
appears to me that section 350 of Act VIII. of 1859 has no 
application to the case; the words of that section are “ that no 
s decree shall be reversed or modified in appeal or a case remanded 
‘to the lower Court on account of any error, defect, or irregularity 
“ affecting the merits of the caseor the jurisdiction of the Court.” 
Now if the decision of the first Court on the question of misjoinder 
was a mere irregularity, then no doubt the words of the section 
would apply; but it appears to me to be something more than an 
irregularity, something in fact expressly forbidden by section 8 of 
the Code, and consequently an illegality instead of an irregularity. 
It cannot, I apprehend, be contended that the words of section 
350 refer to irregularities such as are declared by other sections 
of Act VIII. of 1859, to be absolute illegalities barring the 
hearing of a suit, We have been réferred to the case of Shoroop 
Chunder Paul v. Mothoor Mohan Paul Chowdhry (2) to show 
what the Judge ought to have done in a case of this description. 


(1) § W. R, 525. - (2) 4 W. R., 109. 
2 Je 
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I do not understand that that decision lays down any distinct 
ruling on the point; it merely sets forth that the Judge in the 
Appellate Court, under Act XXIII. of 1861, might, if he chose, 
have amended. the first Court's proceedings and. separated the _ 
suits. It may be that the Judge could have done so in this case, 


` but the question is not now whether the Judge could or ‘could 


not have done go, but whether he was wrong in law in dismissing 
the plaintiff’s suit on the ground of misjoinder. With regard to 
the first part of the decision above quoted the learned Judges say 
that if there had been a misjoinder, they had their doubts as to 
whether the Judge below was right in taking the steps he had 
taken in appeal, namely to dismiss the plaintiffs suit. I donot 
think therefore that this decision in any way binds us, or that it 
ought to be taken as a ruling disposing finally of the point in 
question. It appears to me therefore that the Judge holding 
that the plaintiffs case was bad for misjomder, had no other 
course open to him than to put the plaintiff out of Court. 
The decision of the lower Appellate Court appears to me to be 
correct, and I would dismiss the special appeal with costs. 


Kemp, J.—I regret that I cannot concur in the judgment of 
Mr. Justice Glover. I am of opinion that the first ground 
taken in special appeal is a good ground, and that there has been 
no misjoinder of different causes of action in this suit, The suit 
was by a widow for her share in the estate left by her husband. 
Now, under ordinary circumstances, the share of a widow under 
the Mahommedan law is plain and definite, and there could have 
been no difficulty whatever in her obtaining the share she was 
entitled to under the Mahommedan law, were it not for the fact 
that her title was disputed under alleged deeds of bai-mukasa, 
set up by the two other widows of her deceased husband. The 
plaintiff therefore sued to have her share declared, and to set 
aside the two alleged deeds of bai-mukase# which alone pre- 
vented her from obtaining the share to which she was entitled 
under the Mahommedan law. It appears to me that this was a 
case in which it was absolutely necessary that all the parties 
interested in this question of succession to the estate of Kadir 
Ali ought to have been made parties ; the decision in the case of 
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Ramoona v. Manicko Moyee Chowdhrain (T) has reference to a 
very peculiar case. 

In that case there were two co-plaintiffs § In no way connected 
with each other suing under four ,distinct causes of action ; one 
plaintiff suing on two distinct causes~of action, against one 
defendant for one portion of the property, and against the other 
co-defendant for the other portion of the property ; and the other 
co-plaintiff suing on two distinct causes of action against the two 
co-defendants in the like manner. In that case, on the parti- 
cular facts brought before the learned Judges, they held “ that 
“c the causes of action of the two co-plaintiffs were so distinct in 
“their nature as to be dependent on entirely different evidence 
‘for their respective substantiation.” In like manner they 
observed that “the defence of the two co-defendants might 
‘easily be imagined to be equally different on the different 
e causes of action:” they therefore thought that “it would be a 
« monstrous injustice that the defendants should be obliged, in 
“spite of their protest from the beginning, to have their distinct 
“ defences to the one claim and the other confused together and 
“tried as one between them and the two several plaintiffs in one 
“ action, just as if the two plaintiffs had a common ground of 
“ action against them.” Now in the present case the plaintiff 
has a common ground of action as against the two other widows 
ef her deceased husband; the defences of the defendants will 
not be dependent on entirely different and distinct evidence; in 
short there is nothing but these two deeds of bai-mukasa 
which prevent the plaintiff from succeeding in her claim, her 
share in the estate being admitted and not disputed under the 
Mahommedan law. 

I therefore fail to see why the question of the genuineness or 
otherwise of these deeds of bai-mukasa should not be tried in 
this suit, more particularly with reference to the position of the 
parties; to the fact that the other heirs, that is the sons and 
daughters of the late Kadir Ali, do not dispute the plaintiffs 
claim ; and lastly to the fact that this suit will dispose of the 
whole question of the extent of the plaintiff’s share in the estate, 
if any, and prevent further litigation. 

(1) 9 W. R. 525. 


19 


1869 


5 





~ Mussamur 
AMIRAN 
v. 
DIUSSAMUT 
ASIHUN. 


196 HIGH COURT OF JUDICATURE, CALCUTTA ([B.L. RB. 


1869 In this view of the case I would reverse the decision of the 
peers Judge, and remand the case to the Judge to be tried, as it was: 
Gees tried in the Court of first instance, on the merits. The case is 


Asmus. therefore remanded for trial with reference to this judgment 
under section 15 of the Letters Patent. 


è 


Before Mr. Justice Kemp and Mr. Justice Glover. 


1869 SHEWAK RAM ROY alias DURGA PRASAD (Prartirr) v. SYAD 
_ Sune 7. MOHAMMED SHAMSUL HODA anb RANI DHAN KOWER, 


(DrrenDanrts.)* 
Declaratory Decree—Reversioner--Alienation by Hindu Widow—Relef. 


A suit lies by a reversioner to declare that an alienation by a Hindu widow 
will not be binding upon him after her death. 

A suit is not to be dismissed on the ground that the plaintiff seeks to set aside > 
such alienation, but the Court will grant him such relief as he is entitled to. 


Baboos Amar Nath Bose and Tulsi Das Seal for appellant. 
Messrs. 4. T. T. Peterson and R. E. Twidale for, respondent. 


Kemp, J.—This is a suit, the substantial object of which is to 
have a deed of conveyance by one Rani Dhan Kower, dated 13th 
of November 1854, declared to be not binding as against the 
plaintiff beyond the life-time of Dhan Kower. The plaintiff has 
asked to have the deed of sale cancelled, but it does not follow 
that because he has asked too much, the Court will refuse to 
give him that relief which he may be entitled to. 

i The plaintiff claims as reversionary heir to Harnarayan. The 
~ defendant Dhan Kower is the alienor, the defendant Moulvi 
Shamsul Hoda is the alienee. 

The Judge disposes of the suit by observing that there is 
no sufficient reason for making a declaratory decree, imasmuch 
as the alienation which took place 14 years ago may be as effec- 
tually questioned on the death of Rani Dhan Kower wheneyer that 


* Regular Appeal, No. 246 of 1868, from a decree of the Judge of Patna, 
dated the 1st September 1868. Í 


; 
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event may take place as now; that it:is by no means certain 1869 
whether’ the plaintiff will beable to question the alienation S#®wax Ran 
when the succession opens out to him on the death of the alienor. a 
The Judge then quotes certain rulings in the cases of Baboo’ Prasan 
Matilal v. Rani of Maharaj Bhoopsing (1), Phulehand Lall v. Sxav Momax- 
Rugghubuns Sahai’ (2), Kenaram Chucherbutiy v. Deno- E PNP 
nath Panda (3), Puree Jan Khatun v. Bycuntchunder Chucker~  °™*8* 
butty (4), Brinda Dabee Chowdrain v. Parilal Chowdhry (5), 
in support gf his opinion that the suit of the plaintiff is pre- 
mature, and dismisses it with costs.. 

We are of opinion that the suit of the plaintiff has been dis- 


missed on insufficient grounds. 


The first case quoted by the Judge is to the effect, that 
in suits where no substantial relief is sought, the Court ought 
to be particular in giving a declaratory decree. -In this suit 
a substantial relief is sought. A reversioner can, during the 
life-time of the alienor, commence a suit to declare that a con- 
veyance is not binding upon him beyond the life of the alienor. 
The relief sought for is plain and substantial, viz. that the 
deed of conveyance be declared to be not binding upon the 
plaintiff beyond the: life-time of the: alienor. It is of 
course in the discretion of the Court to make a declara- 
tory decree or to refuse to-do so, but this discretion must be 
guided by reason and not be arbitrary. 

A plaintiff asking for a declaratory decree must show that 
some act has been done which is hostile to or invades his right. 
In this case the act of Dhan Kower clearly invades and is hostile 
to the plaintiffs rights as a reversioner,, and a suit during the 
life-time of the alienor will most’ clearly lie. This. has been 
ruled by the Full Bench in their decision in the case of Gobind- 
mani Dasi v.. Shamlal Bysak (6). The other cases alluded to by 
the Judge refer to suits to set aside Thackbust awards which 
did not invade the rights of the plaintiff in those suits. 

C 


(1) 8 W. R. 64.. (4) 9 W. R., 380. 


(2) 9 W. R., 108. (5) 9 W. R., 460. 
* (8) 9 W. Rọ, 325. (6) Case No. 79 of 1862; April 7th, 
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1869 In the case of Mussamut Pranputty Koer v. Lalla Futteh 
Sewa Ram Bahadoor Singh (1), cited by the Judge, there had been 
alas no alienation by the widow, but a simple declaration made 
Prasad by her in a Warasatnama, which of course was no evidence 
Syap Monax- against the reversioner and could not bind him. We are 
anp SHANSUL therefore of opinion that under the ruling of the Full 
OnHERS. Bench quoted above, this suit will lie. 
The plaintiff may not be entitled to ask to have the deed 
cancelled, but he is competent to ask for a declaration that it is 


not binding upon him beyond the life of the alienor. 





- Before Mr. Justice Kemp and Mr. Justice Glover. 


GOPAL DAS (Prarmtirr) v. SHEIKH SYAD ALI AND OTHERS 
June 10. (DEFENDANTS. )* 


Bill of Hxuchange—Notice of Dishonor. 


In an action brought in the district of Patna against the indorser and accep- 
tors of bills of exchange, after a part payment by the acceptors, no objection 
having been taken as to the misjoinder of defendants, and the Judge having 
omitted to find whether the indorser had received notice of dishonor or not, 
Held, the case must be remanded to ascertain, first, whether notice had 
been given within reasonable time, and if not, whether thereby the indorser 
had been, injured or exposed to material risk of injury ; and, secondly, whether 
(English law not being applicable to the case) by the usage of merchants at 
Patna, 2 part payment by the acceptors and receipt by the plaintiff discharged 
the indorser from liability. i 


Mr. G. C. Paul and Baboos Mahes Chandra inini y and 
Ramesh Chandra Mitter for appellant. 


Messrs. R. E. Twidale and C. Gregory, and Munshi Mahomed 
Yusaff for respondents. 


> Special Appeal, No. 666 of 1869, from a decree of the Judge of Patna, 
dated the 2ist December 1868, reversing a decree of the Subordinate Judge 
of that district, dated the 16th July 1868. 


(1) 2 Hay, 608. > 
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THE facts are fully stated in the judgment which was deli- 
vered by 


. Kump, J.—The plaintif in this case is the special appel- 
lant before us. It appears, taking the facts from the judgment 
of the lower Court, that the firm of Gupi Sahu and Dabi Sahu 
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drew bills on the firm of Kandhi Sahu and Ram Sahu for - 


rupees 5,000, in favor of the .special respondent Syad Ali at 
51 days’ date. Syad Ali sold these bills to the plaintiff, who pre- 
sented them for acceptance to the drawees by whom they were 
accepted. The bills fell due, one on the 26th of August 1867, 
and the other on the Sth September of the same year. 

It is asserted that the acceptors subsequently became bank- 
rupt, but that before bankruptcy the plaintiff recovered rupees 
500 from them, and that not being able to recover the ba- 
lance, he has brought this suit against the indorser Syad Ali 
and the acceptors. The first Court gave the plaintif a decree 
against the acceptors and the indorser, from which decision we 
are told the acceptors did not appeal. On appeal by the indorser 
Syad ‘Ali, the Judge has reversed the decision of the first Court. 
The Judge does not come to any very distinct finding whether 
notice was given to the indorser Syad Ali or not, and in the 
pleadings in the first Court, the parties were at issue not as to 
the question whether the notice given was within reasonable 
time, but whether any notice had been given at all, on which issue 
the first Court found that notice had been given, The Judge 
observes that even supposing that notice’reached the indorser 
on the Ist of Aswin, it would be very nearly a month from due 
date of payment of one hundi and 18 days frdm the date of 
the other. The Judge proceeds to say that what may be a 
“reasonable notice, he is not prepared to say, but he thinks 
“that in this case the delay in giving notice till after the accep- 
‘tors had been allowed time to pay, and had failed to pay more 
“than rupees 500 was not a reasonable delay; that therefore 
“the failure of the plaintiff to give notice of non-payment on 
‘the due dates and his acceptance of part-payment without 
“the knowledge of the indorser sometime after the bills were 
“ due,” appeared to him to be sufficient to support the case of -Syad 
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Ali the defendant; he therefore reversed the decision of the first 


GORA Das Court and decreed the appeal with costs. The first contention 
Sirenen Syap before us in special appeal has bgen that as the parties in the 


first Court did not raise any issue as to whether the notice was 
given within a reasonable period, but simply went to trial on the 
question of notice or no notice, the Judge was wrong in entering 
into the question of whether the notice was given within a reason- 
able period, without giving the plaintiff, special appellant, an 
opportunity of giving evidence as to the usage amongst the 
merchants of the district of Patna as to what is considered 
notice within a reasonable period. It is also urged, and correctly 
so, that the Judge was wrong in his facts in respect of the dates 
on which the hundis fell due. There is no doubt that such 
is the case, and that some days must be allowed on that ac- 
count. It has also been urged with reference to a decision, 
T. W. Pigue v. Solab Ram (1), that on general grounds of 
equity and good conscience it is not sufficient to show that notice 
was not given within a reasonable time, but that it must also 
be shown that the indorser for want of notice within such reason- 
able time has been subjected either to.injury or to material risk 
of injury. In the case from which we are quoting, the learned 
Judges remanded the case to try whether notice of non-pay- 
ment was given to the maker of the bill within reasonable time, 
and whether by reason of want of notice he sustained injury or 
risk of injury. As observed, above, the Judge has not attempted 
to decide in this case what may be a reasonable notice, nor has 
he gone into the question of whether the indorser the defendant 
has been injured in any way by the non-receipt of notice within 
what may be considered reasonable time. 

Looking to the fact that the Judge has committed a mistake 
in the dates on which these hundis fell due, and that although 
this was brought to his notice in the shape of an application for 
review, the Judge still adhered to his former judgment, we 
think that, as it has been ruled by several decisions,of this Court 
that the strict rules of mercantile law of England are not appli- 
cable to transactions in bills and hundis as amongst natives 


(1) 1 W.R, 75. 
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of this country, equity and good conscience require that there 1869 
should be a finding upon the question whether the indorser, the Gorat Das 
special respondent, has been injured or exposed to material risk Surnca Sxap 
-of injury from the want of a notice’ within reasonable time. 
_ The Judge in disposing of this question must also find, either 
“upon the evidence on the record, or on such fresh evidence as 
may. be adduced by giving the parties an opportunity of showing 
by evidence what is the local custom amongst the mahajans, 
whether- the notice in this .case, if any notice was given at all, 
has been given within a reasonable time, and then proceed to try 
if necessary, whether, finding that it has not been given within 
reasonable time, the indorser, the special respondent, has been 
‘subjected to injury or to material risk of injury. 

There are other points in the case which require notice; and 
which are taken in cross-appeal, It is contended that the plain- 
tiff is not entitled to sue the acceptor and the indorser together, 
that he must first look to the acceptor and then to the indorser, 
and that having joined them together in the same suit his case 
ought to have been dismissed. With reference to this we may 
observe that this plea was not taken below, and we do not think 
it proper to allow it to be taken at this late stage of the case. 
The. second ground is that as the plaintiff recovered rupees 500 
from the acceptors of the bill, he may be said to have given them 
time, and that by such conduct he discharges the indorser from 
liability. If this case was governed by English law, no doubt 
such would be the case, but on this question as upon the question 
of notice the Judge must decide the case according to the usages 
amongst “merchants of the city of Patna. The Judge therefore 
will try this point also, naniely, whether owing to the fact of the 
plaintiff having recovered rupees 500 from the acceptors of the bill, 
he has by such conduct discharged the indorser from all liability. 
The decision of this question will depend upon the evidence 
which may be adduced, giving the parties an opportunity to do 
so, on the local mercantile custom. 

We therefore remand the case with reference to the above 
remarks. Costs to follow the result. 
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Before Mr. Justice Bayley and Mr. Justice Hobhouse. : 
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MADHUSUDAN BAGCHI (Intervenor) v. RATA MAHES CHAN- 
DRA SING AND OTHERS (PLAINTIFYS) AND OTHERS (DEFENDANTS.)* 


Suit for rent—AIniervenor—Act X. of 1859, s. 77—Jurisdiction— Title. 


In a suit for recovery of arrears of rent a third party intervened claiming a 
share of the rent, alleging that he had acquired a right under a decree of the Civil 
Court. A predecessor of the intervenor had been in possession of a share of the 
property, and after her death, which took place four years ago, no rent had been 
actually received and enjoyed by the intervenor. 

Held, that under section 77, Act X. of 1859, the claim of the intervenor conld not 
be entertained, and that under this section the Court has no jurisdiction to decide 
the question of title. 


Baboos Ramesh Chandra Mitter and Grijasankar Mazumdar 
for appellant. , 


Baboo Kali Mohan Das for respondent. - 


Bayer, J.—In this case the plaintiff sued the defendant 
for arrears of rent for four-fifths.of a certain talook called Baro 
Ruki Mehal. The plaintifi’s claim was for two months of 1271 
(1863) viz. Falgun and Chaitra; for the whole of 1272 (1864-65) 
and 1273 (1865-66), and up to the 10th Magh 1274 (1867). 

‘An intervenor claimed one-fifth of the interest in the mehal 


- as heir of one Rani Bhairabi. Itis admitted by all parties that 


Rani Bhairabi died in 1271 (1863). This intervenor based his 
right on a Civil Court decree of the 20th May 1868. 

The first Court gave the plamtiff a decree for three-fifths of the 
interest of the mehal from 1272 (1864-65). 


.. The first Court held that the only point to be decided in the 


case of: the intervenor was, whether he was in actual receipt and 
enjoyment of the rent before the institution of the suit or not. 
The first Court then remarked that neither of the parties (the 
plaintif nor the intervenor) could satisfy it upon that point, viz, 


* Special Appeal, No. 375 of 1869, from.a decree of the Officiating Judge of 
Mymensing, dated the 25th November 1865, modifying a decree of the Deputy 
Collector of that district, dated the 3rd September 1868. 
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“as to the actual receipt and enjoyment of ‘the rent. - “The first - 1369 
Court then goes onto say, that as the intervenor acquit ed a Aaso 
„right under, a Civil’ Court decree, he had established his claim 
RAJA Manes 
in this case. CHANDRA 

On appeal, the Judge in the lower Agda Court has held =% 
that the first Court had miscarried in its issues; and he took 
the title of the plaintiff as Miras Talookdar as the first point to 
be decided; the title of the intervenor, as the second point for 
his decision; and the question of damages as the third point. 

As a matter apparently of title under the decree, the lower 
Appellate Court decides that there is no sufficient proof that the 
intervenor had received or was entitled to receive any rents 
from the defendants, and that the intervenor’s claim therefore 
was improperly admitted by the first Court. The lower Appel- 
late Court then going upon the fact that the plaintiffs right 
was not denied by the defendants, and that they only pleaded 
payment to other parties, decreed the rent to the plaintiff for 
1272-73-74, 

From this decision the intervenor appeals specially, and the 
real issues involved. in appeal are these: Firstly, has the 
intervenor proved his case under the provisions of section 77, 
Act X. of 1859; and Secondly, has the Judge in the lower _ 
Appellate Court misconstrued the evidence set forth by the 
intervenor as proof of possession under his Civil Court decree of 
the 28th May 1868. 

Now it is clear that the burthen of proof was upon the inter- 
venor to prove the actual receipt and enjoyment of the rents 
bond fide by him, before and up to the time of the commencement 
of the suit. He comes in under section 77, Act X. of 1859, 
and the special words of that section, so far as they are necessary 
for our decision on the present point at issue, are that the inter- 
venor must prove his receipt of rent “ before and up to the time 
of the commencement of the suit.” It has been clearly found as 
a fact that Bhairabi and the plaintiff were in receipt of the rent 
up to the year 1271, but no one is- stated to have received rent 
from after-that period. Itis pressed on us that we are to construe 
the words e commencement of the suit” to mean the “‘com- 
menceient of the demand.” Now the ordinary rule of construc- 
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‘tion is that when the words to be interpr eted are clear, that 


general acceptation bear. In.this view I, cannot see how the 


Caanpra — WOF ds “commencement of the suit” can mean anything other 
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than what they actually state; and I do not think myself 
justified in reading the words “ commencement: of suit.”, to 
mean the “ commencement of demand.” It is urged that if we 
were to put so literal a construction upon the words we should 
be reducing the actual intention of the Legislature to a result 


_.which if not absurd, is altogether inconsistent, and a case is put 


` Durbesh 
-." Shibosundari Debi (2). 


~è 


- "this special appeal is groundless. 


‘the 


before us where it is said that if there was an agreement to pay 
rent day by day, and the landlord omitted for the one day ‘before 
suit to receive rent, he could not be said to be in actual receipt 
of rents under section 77 up to commencement of suit. 
heard of such a case, and it is against the custom of the country. 
Further it will be time enough to decide such a case when it 
arises. Inthe mean time ‘we should construe the law, as its 
unambiguous words indicate in their ordinary méaning. 


I never 


On the second point it is contended that the decree of the 


Civil Court assigning to the intervenor a one-fifth share under 
the solenama, and possession being made over to him, it was 
clear legal evidence of his title to receive rent; and in support 
of this contention two cases were cited, Khetter Nath Roy v. 
‘Munshi (1), Ambika Charan Nag v.: Musst. 
I do not think that either of 


those decisions goes further 
a decree of the Civil Court 


(1) 9 W. R., 358. 
(2) Before Mr. Justice Jackson and Mr. 
Justice Mitter, 


AMBICA CHARAN NAG v. MUSSAMAT 
SHIBOSUNDARI DEBI.* 


August 26th, 1868. 


Jackson, J.—It appears to me that 
The 
plaintiff has shown that the decision of 
Civil Court has se pishan his 


than to declare that, when 
awards possession to a party, 


right to the land in question. It is 
not; the meaning of section 77 of Act 
X. of 1859, that an intervenor should 
be .allowed to set up an allegation of 
receipt of rent against a recent de- 
claration of title, nor could the plain- 
tiff be justly remitted to a fresh suit 
to establish that which he had already 
established in a former suit. The 
special appeal is sented with 
costs. 


~ 


* Special Appeal, from a decision passed by the Jadge of Dacca, dated the 27th August 
1867, affirming a decision of the Deputy Collector of that district, dated 22nd April 1867. 
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as the party entitled. to the actual receipt and enjoyment 
of ,the rents, another party coming in without a title, 
- but receiving rent, should not get a decree under the provisions 
of section 77, Act’ X.. of 1859. Neither of these cases cited 
meet the present point, for it does not appear that the decree 
giying the intervenor a one-fifth share under the terms of the 
solenama, was for any interest in the talook which forms the 
subject of the present suit, so as to shew that the intervenor 
was entitled to be considered as the party in actual receipt and 
enjoyment of the rents of that talook under section 77. The 
finding of the lower Appellate Court on this point is that “ it 
“does not appear, nor is it urged that anything more was given 
“than the share of the zemindari. No mention is made of this 
“talook, and though the village is named in the decree, and the 
“intervenor got possession of the zemindari property in this 
“ village Baro Ruki, yet that does not prove that the intervenor 
“is entitled to demand or receive any rent from the defendants 
“direct.” It cannot, I think be fairly said that a higher class of 
possession than mere ordinary symbolical possession was given 
- to the intervenor under the decision, when it appears that no 
such objection as now taken was urged before thé lower Appellate 
Court. 


On the whole, I see no error in law in the decision of the 
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lower Appellate. Court, and would dismiss this special appeal 


with costs. 


HOBHOUSE, J.—The plaintiff in this case sued for arrears 
of rent. The special appellant before us intervened under the 
provisions of section 77, Act X. of 1859. 


The first Court supported the intervenor, and gave the plain- 
tiff a decree for rent less that sum which the Ceurt held to be 
the intervenor’s share in those rents. 


The lower Appellate Court reversed the decision of the first 
Court, and dismissed the intervenor’s claim. ` 


There are a great number of objections taken in the written 
grounds of special appeal against the judgment of the lower 
Appellate Court, but it is curious enough that on the one point 
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on which that judgment is manifestly wrong and cannot stand, 


there is only very indirectly any ground of: special appeal taken, 

As between the plaintiff and the intervenor, the lower Appel- » 
late Court lays down this issue, viz.; has the intervenor claimed 
or proved that he was entitled to receive any rent direct from 
the defendant ? tay. 

On this issue the lower Appellate N found that there, ¥ Was 
no proof that the intervenor was entitled to demand or receive 
any rent from the defendants direct, and so the lower SPIES 
Court dismissed the intervenor’s claim. 

Now in my judgment the lower Appellate Court had no 
jurisdiction. to entertain or determine, so far as the intervenor 
was concerned, any question as to that intervenor’s title. The 
sole question which the lower Appellate Court had to.determine, - 
was that which was much more nearly hit off by the first 
Court when it said that, in the case of the intervenor, the only 
point for determination was who was in actual receipt of the rents 
of the lands in question before the institution of the suit. Even 


‘that issue is not quite correct, but it is far more nearly so than 


that of the Judge. ‘The question to be determined was that 
of. the actual receipt and enjoyment of the rents by the ~ 
intervenor. 

+ When therefore the lower Appellate Court has tried and detox 
mined a question which it had no jurisdiction to try or determine, 


i 7 andl, has not tried. or determined the sole question at issue, so 


“far. as the intervenor was concerned, we should be bound to 
. ‘reverse the lower Appellate Court’s decree and to remand the 


` case. But the question then arises as to whether upon the 
Goa » statement of the case, as disclosed to us in the pleadings and 
“evidence, there is any justification for our making the remand, 


or whether we should not rather dismiss the intervenor’s claim 


_‘as -one for which there was no warrant in law, and thus support 
7. the decision of the lower Appellate Court, though upon grounds 
-< other than those on which that decision is based. - 


Now it seems to me, upon the most obvious construction of 
the terms of section 77, Act X. of 1859, that an intervenor has 
no right to claim to be made a party to a suit of this nature, 
unless in the words of the Act it be found that such intervenor 
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` was “in the actual receipt -and enjoyment of the rents of the 
“« land bond fide before and up to the time of the commencement 
“of the suit.” The -question to be determined is the question 
of such actual receipt and enjoyment. Now here in this case it 
is admitted by the pleader for the special appellant, that the last 
time at which any person through whom he claims did actually 
receive the rents of ¢he lands in question, was so far back as the 
year 1271, or four years before the commencement of the suit. 
The question therefore is whether a person who has been in 
receipt of the rent not at the time of the institution of the suit 
but four years previous to that time, has any claim to be admit- 
ted as a party to the suit under the provisions of section 77. 
I agree with Mr. Justice Bayley that he has.not. I quite 
think with the pleader for the special appellant that a reason- 
able construction must be put upon the’ terms “ before and up 
to the time of the commencement of the suit,” and therefore in 
the case which he has put, and which Mr. Justice Bayley has 
cited, we should say that a person intervening under 
those circumstances was entitled to be- heard. It would 
then have to be determined, and it has now in fact to be deter- 
mined, whether the intervenor or any one through whom he 
claims, has been in receipt of the rents at any reasonable time 
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before the commencement of the suit: but in my judgment four” 


years is not a reasonable time, and I think there is nothing in the 
words of section 77 which contemplates the case of an intervenor 


who had no actual receipt and enjoyment of the rents of the 


lands in dispute, at any time within four years before the institu- 
tion of the suit. The words of the law directly and obviously 


exclude such an’ interpretation, and I agree with the learned © 


Judgesin the case of Mussamut Tarini v. Bamondoss Moakhef (1), 
in which case it is said that section 77 applies “ only to the 
“ease of a person who claims a present right, which is supported 
“by proof of actual prior receipt and enjoyment of the rent 
“up to the time of the suit, either by himself or by the person 
“through whom he claims his right,” that is,,J think that the 
right setup should be a present right, and not ‘a right placed so 


(1) 1 W. R., 331. 
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far back in its exercise as is the period of four years before the 


Mapnusupan commencement of the suit; and indeed if four years be taken, 
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I do not know why ten years should not be taken, and in the 
same manner a more distant period, and if we were to allow any 


‘such distant period, we should be clearly taking away all force 


from those words of the section which form the present subject 
of our considération viz., “before and*up to the time of the 
commencement of the suit.” | 2 

I think therefore, though on,other grounds, that the lower 
Appellate Court was right in dismissing the intervenor’s claim, 
and I agree in dismissing this special appeal with costs, 


Before Mr. Justice Bayley and Mr, Justice. Hobhouse. 


GANGA CHARAN ROY CHOWDHRY AND ANOTHER (TWO OF THE 
Derenpants) v. JAGARNATH DUTT (Prarnrirr.)* 


Cause af Action—Limitation—Act XIV. of 1859, s. 1, cl. 12. 





A Hindu died leaving two daughters who succeeded to their father’s property. 
One sold her half share of the property and died in 1835. The other died in 
1859, and her son instituted the present suit in 1867, for recovery of the half 
share which her sister had sold. The defence set up was that the suit was 
barred by lapse of time as the plaintiff's cause of action arosé in 1835 or more 
than 12 years before the institution of the suit. 

Held,- (following a dictum in the Full Bench Ruling in Nabin Chandra 


l Chucherbutty v. Iswar Chandra Chuckerbutty) (1), that the words “ cause of 


action” in clause 12, section 1, Act XIV. of 1859, refer not to the new cause of 
action which accrues to the reversioner, but to the “cause of action” which 
accrued to the tenant-for-life; and that the suit, having been brought after a 
lapse of more than 12 years after the death of the tenant-for-life, was barred. 


Baboo Chandra Madhab Ghose for appellant. 

Baboo Ramesh Chandra Mitter for respondent. 

Tu facts of the case sufficiently ana in the judgment of 
Hoxsnovuse, J.—In this case, the plaintif sued for a certain 


share in certain lands on the following allegations :—He said 


* Special Appeal, No. 173 of 1869, from a decree of the Subordinate Judge 
of Dacca, dated the 10th November 1868, affirming a decree of the Sudder 
Ameen of that district, dated the 13th February 1868. 


(1) Case No. 460 of 1867; April 29th, 1868. 
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that the lands in question belonged as a whole originally to one 
Bijyanarayan Chowdhry. This Bijyanarayan died leaving two 
daughters, viz., Chandramani and Gangamani. Chandramani 
died in 1242 (1835), Gangamani died in 1266 (1859). We are not 
told what became of this property during the 8 years from 1266 
(1859) to 1274 (1867), (and this in itself is a rather suspicious 
circumstance), but inthe year 1274 (1867) the plaintiff, the son of 
Gangamani, sued to recover one-half of the lands that had 
originally belonged to Bijyanarayan, and which had, it is now 
alleged, been alienated by Chandramani. 

The defendants pleaded the Statute of Limitations, alleging 
that the plaintiffs’ cause of action arose on the death of Chandra- 
mani in 1242 (1835), and that as he had not sued within 12 years 
of that date he was out of Court. 

The lower Appellate Court has held that limitation has not 
barred the suit. 

The defendants appeal specially before us on the ground that 
this judgment is bad in law. 

It seems to us that this contention in special appeal is good. 
On the death of Bijyanarayan his two daughters admittedly 
succeeded to the estate; admittedly also each of them had, 
subject to certain contingencies, only a life-interest in that 
estate, and had the estate remained in statu quo it is not denied 
that the survivor of the two daughters would have taken the 
whole of it. But it is contended that when one of the two 
daughters alienated her share of the estate, there was no right of 
action existing in the other daughter to recover that portion of 
the estate which was alienated. Now it is not contended that 
Gangamani joined in the alienation made by Chandramani; 
neither is it denied that ordinarily on the death of Chandra- 
mani, Gangamani would as survivor have taken the whole estate ; 
neither is it denied that ordinarily Chandramani had only a 
life-interest in that estate. Clearly therefore it seems to us that 
on the death of Chandramani, Gangamani the survivor would 
have a right of action to recover any portion of the joint life- 
estate which had been alienated without her consent. 

It is, however, contended by.the pleader for the special res- 


pondent that he had no cause of action during the life of Ganga- 
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1869 mani, and that his cause of action did not accrue to him until 
cree her death. The case therefore really turns upon what is, in this 
Cnowpury particular case, the construction of the words “ cause of action” 
Jacarann in the Statute of Limitations as regards reversioners. _ 

On that point we think that there is a dictum at least if not a 

ruling in the Full Bench case of Nabin Chandra Chucherbutiy 
v. Iswar Chandra Chucherbutty (1). The learned Chief Jus- 
tice there says :— It is said that the reversionary heirs could 
“not sue during the life-time of the widow, and that therefore 
“they ought not to be barred by any adverse holding against 
“the widow at a time when they could not sue. But when we 
“look at the widow as a representative, and see that the rever- 
‘‘sionary heirs are bound by decrees relating to her husband’s 
‘estate which are obtained against her without fraud ‘or col- 
“lusion, we are of opinion that they are also barred by limitation, - 
“ by which she without fraud or collusion is barred ;” and then 
the. Chief Justice goes on to say, “ when therefore we construe 
« the words € cause of action’ in the Statute of Limitations, we 
‘‘ must consider them as referring not to'a new’ cause ‘of action 
“accruing to the reversionary heirs personally and individually, 
“but to the cause of action which accrued to the heir or repre- 
“ sentative for the time being of the deceased.” 

Now in this case, at least from the death of Chandramani 
in 1242 (1835), there has been possession held by the defendants 
adverse to somebody, if the plaintiffs’ case be right. The ques- 
tion therefore is as to whom it was adverse, and we think that 
it was adverse to Gangamani who was direct heir to all the 
property on death of Chandramani, and therefore we find that 
‘under the Full Bench Ruling we have just quoted, the words 
‘cause of action” refer not to the new cause of action which 
accrued to the reversioners on the death of Gangamani, but to 
the cause of action that accrued to Gangamani herself on the 
death of Chandramani in 1242, g 

This being so, we think thatthe plaintiffs’ claim is barred by the 
Statute of Limitations, We accordingly reverse the judgments of 
the lower Courts, and direct that the plaintiffs’ suit be dismissed 
with all costs of this Court, and-of the Courts below. 


(1) Case No, 460 of 1867; April 29th, 1868. 
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Before Mr, Justice Bayley and Mr. Justice Hobhouse. 


KRISHNA CHANDRA CHUCKERBUTTY (one or raz DEFENDANTS) v. 
KRISHNA CHANDRA BANIK (Prarrirr.)* 


Right of Way-— User. 
' The finding that a right of way had been “ formerly” exercised is not a 
sufficient finding to indicate the length of timé for which the right had been 


exercised, and is therefore insufficient to prove a right of user. 
Krishna Mohan Mookerjee v. Jagarnath Roy Jugi (1) distinguished. . 


Baboo Akhil Chandra Sen for appellant. 


Baboo Nalit Chandra Sen for respondent. . 


BAYLEY, J.—We are of opmion that the judgment of the 
lower Appellate Court in this case must be reversed, and the 
case remanded to that Court for re-trial. 

The facts are these :—The plaintiff sued for opening a road 
by- the removal of a cowshed built thereon by the defendant. 
The plaintiff alleged that he and the inmates of his family had 
a right of user over the land in suit. The defendant’s case was 
that over the lands in suit the plaintiff never had any right; that 
the lands in suit were not of the character stated by the plaintiff, 
but were partly rent-paying and partly homestead lands, &c., of 
defendants. Upon these pleadings the first Court put in issue 
« Whether the path in suit had been in use from a long time through 
the land in suit ; and whether the defendants have closed the same ; 
and whether the path can be opened by destroying the house 
raised by the defendant.” The first Court found as a fact 
upon the evidence that the path was “formerly” used by the 
inmates of the plaintifi’s housé, and that the plaintiffs case was 
true, and the first Court accordingly decreed that the plaintiff 
had a right of user over the lands in suit. 


* Special Appeal, No. 445 of 1869, from a decree of the Subordinate Judge 
of Tipperah, dated the 9th December 1868, affirming a decree of the Moonsiff 
of that district, dated the 22nd August 1868. 


(1) 2 B. L. R., A. C., 323. 
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On appeal to the lower Appellate Court that Court put in 
issue- whether the path in suit was ‘formerly’ used by the 
plaintiff, respondent, and whether the appellant by erecting 
a house upon the path has closed and obstructed it.” The 
lower Appellate Court proceeded upon the Ameen’s report as 
showing “that the plaintiff had a right to pass towards the 
south through the way in suit, which was a short cut,” and stat- 
ing that it etda the decision of the Moonsiff correct, 
affirmed it. 

From this decision the defendant appeals specially. He 
abandons his first ground in the petition of special appeal and 
does not press the second or the fourth ground. On the third 
ground however he urges that the lower Appellate Court has 
not found whether the plaintiff had such uninterrupted user as 
would entitle him to a decree, and that the Ameen’s report does 
not prove a right of user to be with plaintiff. 

I am of opinion that the mere use of the word “ formerly” 
(atas) as used by both the Courts below, without any'ex- 
pression to indicate the length of time for which the right had 
been exercised is insufficient to prove legally a right of user. 
I see nothing in this term as used in the judgment below, that 
may not be quite compatible with the fact of an user for the 
period of one month or one year or any other period within 12 
years. 

The earlier rulings of this Court on this point were to the 
effect, that although in this country the full and exact period of 
20 years, as required by the English law, was not absolutely neces- 
sary to give a person the right of user by prescription, still the user 
for a period approximate to that was necessary to be shown. 
In more recent decisions, however it has been held that an user 
for the period of 12 years gives a person a legally prescriptive 
right. It has been urged.by the pleader for the special respon- 
dent as to this point that in the case of Krishna Mohan Mookerjee 
v. Jagarnath Roy Jugi (1) (L. Jackson and Marxsy, JJ.) 
it has been laid down that under certam circumstances 
an user for 4 or 5 years might be sufficient to create that right, 
but it appears to us that the remark was entirely an obiter in 

(1) 2 B. L. R., A. 0., 323. 
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that case, for it was a case in which the evidence of user ranged 
from 10 to 20 years. In the present case the real fact is that, 
although there was evidence taken~by the Court of certain 
witnesses who deposed that the right of user had been with the 
plaintiff for 10 or 12 years, the lower Appellate Court has mere- 
ly proceeded on the fact of there being a former user, but has 
never determined as it ought to have done whether that user was 
above or below 12 years, and whether the period of user shown 
was or was not long enough to create a prescriptive title in the 
plaintiff. That was a point on which the lower Appellate Court 
ought to have arrived at a clear and distinct decision; and 
as it did not do so, there is a defect in the investigation in 
law affecting the decision on the merits. Stress has been laid 
on the fact that the word “formerly” is not inconsistent with 
the idea of a long user, but the meaning is plain as already 
observed, and there is nothing to shew that the word is not quite 
compatible with an user for any period from one to twelve years. 
The case of Wuzuroodeen v. Sheobund Lal (1) does not apply 
to this case, nor In any way support the contention of the special 
respondent, as in that case the words were “ long since,” the 
essence of presumption arising in the length of time for which 
the user had been exercised. ) 

We think, therefore, that the case must be remanded to the 
lower Appellate Court to decide whether on the evidence on the 
record, and bearing in mind the precedents cited in the cases of 
Muhtaram Bhuttacharjee v. Harochandra Roy (2), Jaiprakash 
Sing v. Amir Ali (3), Krishna Mohan Mookerjee v. Jagarnath 
Roy Jugi (4), Wuzurooddeen v. Sheobund Lal (1), the plaintiff 
has proved a legal right of user by prescription. In deciding the 
issue thus put before the lower Appellate Court, it should give 
clear and detailed reasons for its judgment, and should fully 
explain the grounds on which it bases its conclusions. 

The costs of this remand will follow the-ultimate result, 


(1) 11 W. R., 285. (3) 9 W. R., 91. 
(2)7 W. Ra 1. (4) 2 B. L. Rọ, A. C., 323. 
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Before Mr. Justice L. S. Jackson and Mr. Justice Markby.. 


BIR CHANDRA ROY MAHAPATTAR (Puarntirr) v. BANSI DHAR 
ROY MAHAPATTAR anp orners (DereENDanTs.)*" 


Admissibility of Evidence—Olbjection—Jurisdiction of Appellate Court— 
Substitution of name on the Record. ' 


Where no objection had been taken as to the admissibility of documentary 
evidence, viz., a decree, and other proceedings in regard to that decree had- 
been made use of by the opposite party, an Appellate Court has no juris- 
diction to exclude it, : 

Where a defendant allows without objection a purchaser of a plaintiff's 
interest in the suit to substitute his name on the record under an order of 
Court, he cannot afterwards contend that the suit is thereby abated. 


Baboo Hem Chandra Banerjee for appellant, 


Baboos Mahendra Lal Shome and Mahendra Lal Mitter for 


respondents, 


Jackson, J.—This was a suit originally brought by 
Jageswar Roy Mahapattar against Damudar Das, and also against 
Bansi Dhar Roy and others, his allegation being that he, the 
plaintiff, and Bansi Dhar being jointly entitled to certain im- 
moveable property, that property had been attached in execution 
of a decree against Bansi Dhar alone, and purchased by the 
defendant Damudar, who after his purchase had dispossessed 
the: plaintiff, the plaintiff up to that time having been in joint 
possession and enjoyment with Bansi Dhar. 

The defendant denied that Jageswar had any interest in the 
property, and alleged that it belonged to Bansi Dhar solely. 

During the progress of the suit, Jageswar sold his rights to 
Bir Chandra Roy; and upon their joint application, Jageswar 
was taken off the record, and Bir Chandra substituted for him 
as plaintiff. 

The Moonsiff found in favor of the plaintiff, and decreed him 
possession of the disputed property inclusive of buildings, tanks, 
' * Special Appeal, No. 3275 of 1868, from a decree of the Subordinate Judge 


of Cuttack, dated the 14th December 1868, reversing a decree of the Moonsiff 
of that district, dated the 3lst January 1868. 
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trees, &c., and decreed also, that the auction-sale made by the 1869 


brother of Jageswar be reversed, and the plaintiff do get his Brr en 


costs RMAHAPATTAR 
j ° . V 
Against this decision the defendant Damudar appealed. A ADANAN, 
On his appeal, the Subordinate Judge set aside the judgment of 
the Moonsiff. He decreed the appeal, and dismissed the plain- 


tiffs suit with costs. 


The plaintiff now appeals specially, and contends that the 
judgment of the lower Appellate Court is defective, inasmuch 
as that Court summarily rejects, as inadmissible between these 
parties, evidence which was not merely admissible but also con- 
clusive; and because that Court has entirely omitted to 
advert to other evidence and circumstances, which taken together 
with the evidence which was rejected, would entitle the plaintiff 
to a decree. 


The evidence which the Subordinate Judge declared to be 
inadmissible, was a judgment of the Principal Sudder Ameen, 
dated 24th August 1865, in a suit between Bansi Dhar as plaintiff 
and his eldest brother Harihar as defendant, the other brothers, 
as I -understand, having also been made defendants, but as I 
suppose, pro formd defendants merely. The object of that suit 
was to establish on behalf of Bansi Dhar his right as member 
of a joint undivided Hindu family to one-fourth of the whole 
estate left by their father. 

To Bansi Dhav’s plaint the-eldest brother answered, that the 
property of their father was not regulated as to its descent by 
the common Hindu law, but by a kulachar or family custom 
whereby the eldest brother took the entire property, and the 
younger brothers were entitled only to maintenance; and he 
further alleged that in conformity with that custom, the father 
had in his life-time executed -.a will, whereby the bulk of the 
family property being given to the eldest brother, certain pro- 
perty including the property now in dispute was assigned to 
Bansi Dhar and his uterine brother: Jageswar. 

In that suit the will to which the defendant referred was not 
produced. He alleged that he could not produce it, because it 
was inthe custody of the plaintiff Bansi: Dhar himself, who 
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1869 with a view to support his own pretensions in that suit, concealed 
Bir ConA the will and kept it out of the way. 
` Manararrarn The Principal Sudder Ameen appears to have found in thai 
. Baxsı Duar case that the facts were as alleged by the defendant. He found 
dine Soak the family custom; and he also found that the father had 
executed the will as stated. ° l 

Now, in the suit before us the plaintiff put in the judgment 
of the Principal Sudder Ameen in that case, and the defendant 
put in the decree and the evidence .which Bansi Dhar himself 
had given in that suit; and it is the judgment which the Subord- 
inate Judge has now held to be inadmissible in evidence, and 
not binding in any shape on the defendant. 

It was in the first instance argued before us, that this evidence 
was not merely admissible, but conclusive. Conclusive. it 

‘manifestly was not; for this simple reason that the issue regard- 
ing the will was not really a material issue in the first suit. 
The material issue in that case was, whether the property of . 
Bansi Dhar’s father devolved upon his sons according to the 
Hindu law prevalent in that district, or was governed by a 

= peculiar family custom. The circumstance of a will made by 
the father and acquiesced in by the sons in furtherance of that 
custom, making provision by way of maintenance for the 
younger sons, was no doubt a circumstance in favour of the 
existence of the custom; but it was not a separate material 
issue, the determination of which would dispose at all of that 
suit as a whole. 

It was contended by the respondent before us that the special 
appellant had no locus standi, and that in fact the suit ought 
to abate by reason of the original plaintiff having withdrawn 
from the suit, the Court having no power to substitute another 
plaintiff in his room; and in support of this argument he referred 
to the case of Saheb Roy v. Chuni Sing (1). Itis sufficient to 
say on that point, that although what the Court did in respect of . 
substituting the plamtiff was probably irregular, it was an 
irregularity which was capable of being cured by the consent 
of the defendant, and that the defendant in this case did consent 
in the most emphatic manner. He not merely offered no opposi- 

(1) 9 W. R., 487. 
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tion to what took place in the first Court, but “he actually 1869 

appealed against the judgment on the merits, making the sub- Bre Cuaypna 

stituted plaintiff one of the respondents. | DIANA PADTAR 
The question then remains whether this was admissible. On Baxst Dirar 

this point, it is sufficient I think, to say that the question does MARAPATTAR. 

not really arise here as a question of law. No doubt, if this 

judgment alone had been tendered on behalf of the plaintiff, 

and had been then objected to by the defendant as inadmissible, 

and if no other proceedings in the case had been produced, it 

would be a question for thé lower Appellate Court and for us 

to determine, whether or not it was admissible; and the ques- 

tion arising in that way, I think we.should have been bound, 

in accordance with the previous decisions of this Court, to’ hold 

Nit it was not admissible. 
But the question does not come before us in that way, because 

is was not objected to, and so far from its being objected to, other 

parts of the proceedings in the very same suit were putin by the 

defendant himself. That being so, the plaintiff and the defendant 

having respectively put in different portions of the proceedings 

in that suit, and having referred to and having built up argu- 

ments upon those different portions, I think the Subordinate 

Judge was bound to look at them all as evidence, and to make 

use of them for whatever light they could throw upon the facts 

of the case. That being so, it is clear that there was also other 

evidence. There was the evidence on which the Moonsiff had 

found in favour of the plaintiff that up to the period when the 

defendant Damudar made his purchase the plaintiff had been 

in joint possession of this land with his brother Bansi Dhar: 

and if that were so found, I think that that would be not only 

a circumstance of itself in the plaintiffs favour, but it would 

also assist the Court materially in coming to the conclusion 

that this property had descended by will; because otherwise it 

` seems to me it would be impossible to account for a joint 

possession over that property by only two out of four brothers, 

members of a joint Hindu family. That being the case, I think 

we must say that the Principal Sudder Ameen has not fully 

adverted to all the evidence in this case, and that consequently 


the case must be remanded to him for further consideration. 
28—c 
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Marxey, J.—I am entirely of the same opinion, I base my 


Bin Caxpna judgment as to the remand to the Subordinate Judge to con- 
RR sider this evidence, entirely on the same grounds as Mr. Justice 
Banst Daan, J ackson. I fully agree that according to the decisions of this 
Manararran, Court, which sitting here we are bound to follow, we should 
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July 8. 


have been bound to hold that this document was not admissible. 
“Tf this judgment or any part of those proceedings had been 
objected to in the first instance by the parties, they must have 
been rejected; but the parties, each having put in portions of 
those proceedings and each having founded arguments in their 
own favour on those different portions of the proceedings, they 
made those proceedings evidence in this case. I think that the 
parties had by their own conduct made these proceedings evidence, 
and that the Judge was therefore wrong in not so considering 
them. I think, therefore, that we ought to remand this case 
in order that those proceedings may be considered ‘with the 


other evidence in the case. 
os 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


RADHANATH DHUBI anv MAHES CHANDRA DHUBI (Derexvants) 
v. RAMGOBIND PAL (Puarntirr.)* 


Act VIIL of 1859, s. 355—Evidence— Witnesses called by lower Appellate 
Court—-Averment of Trtle—Deposition of Plaintiff: 


In asuit for possession of certain lands under a howla tenure, khas possession 
of which for some generations was alleged, no special documentary title was 
set up in the plaint; but one of the plaintiffs in his deposition referred the 
title to a particular patta which he said had existed and had been lost in the 
time of his grandfather. 

Two of the defendants were the zemindars of the talook in which the howla 
tenure was said to exist, and had transferred their proprietary right to the 
other two defendants. The zemindars did not defend the suit, and were not 
examined in the Court of first instance. _ 
` The lower Appellate Court “ considered it necessary, for the proper decision 
of the case,” toexamine the zemindars, and relying mainly on their evidence, 
reversed the decision of the Moonsiff, and gave a decree in favor of.the 
plaintiff. Held, in appeal, that the lower Appellate Court had sufficiently re- 


* Special Appeal, No. 668 of 1869, from the decision of the Subordinate 
Judge of Dacca, dated the 15th August 1868, reversing a decision of the 
Moonsiff of that district, dated 30th November 1867. 
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corded its reasons within the meaning of section 355 of Act VILL of 1859 for 
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requiring the additional evidence ; that it was right in sos doing ; and that Rapnanarit 


although no special title had been set up in the plaint, the decree which was 
given on the evidence in favor of the plaintiffs, could not be reversed in special 
appeal, -. oar 


THis suit was brought in the Court of the Moonsiff of Zilla 


Dacca, against Radhanath Dhubi, Mahes Chandra Dhubi," 


Bhairab Chandra Das and Kali Prasad Sen, for possession of the 
entire quantity of land constituting Howla Braja Mohan Pal. 


The plaintiffs alleged in their plaint that the lands of the 
howla had been owned by them in khas possession for some 
generations past, and constituted their ancestral property, and that 
they had been ousted by the defendants Radhanath Dhubi: and 
Mahes Chandra Dhùbi, in collusion with the other two defend- 
ants Bhairab Chandra and Kali Prasad Sen. 


The first two defendants alleged that the plaintiffs’ had not 
and never had any possession of the lands claimed; that the 
~ lands were in the khag possession of the defendants, Kali Prasad 
Sen and Bhairab Chandra Das, who, on the 18th Falgun 1272, sold 
their proprietary right to them (the Dhubi defendants). Jaggat 
Chandra Pal, one of the plaintiffs, stated in his deposition: “ My 
“oyandfather Braja Mohan Pal, I do not recollect the day, 
“‘ obtained a howladaree patta in respect of the disputed land 
‘from Pitambar Bose, at a fixed jumma of one rupee-per annum, 
‘and was during his life-time in possession of the said 
‘land, cutting and taking the trees standing on it. Ido not 
“know when he died; he died before my birth: on his death 
'“my father, as his heir, held possession of the land 
sin the aforesaid manner, and on his death, I and my 
“brother Lakhikant have been in joint possession of the land, 
« cutting and taking the trees, &e. Subsequently in Baisakh 1272, 
«c T do not recollect the date, we were ousted by being opposed in 
« cutting the trees. The title deed was lost during my grand- 
c father’s time, and we have not therefore got it in our custody.” 
Bhairab Chandra Das and Kaliprasad Sen did not appear to de- 
fend the action, either in the Court of first instance or in appeal ; 
nor was their evidence called for by the Moonsiff. The 
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Moonsiff dismissed the plaintiffs claim, and the plaintiffs then 


- Rapyaxatn appealed to the Subordinate J nudge: ore 


DHUBI AND 


ANOTHER 


The lower Appellate Court, with reference to the nature and 


v, a . ° 
‘Ramcosinn circumstances of the case, considered “it necessary for the 


PAL. 


“ proper decison of the case to take the depositions of the owners 
kof the parent talook, viz., the defendants Kaliprasad Sen 
and Bhairab Chandra Das, (the vendors of the Dhubi defend- 
“ ants) who have not appeared and put in their defence,” and 
summoned them under the provisions of section 355 of Act 
VIII. of 1859, and relying mainly on their evidence gave the 
plaintiff a decree. 
The defendants Radhanath Dhubi and Mahes Chandra Dhubi 
then appealed to the High Court. 


The Advocate-General for appellants.—The plaintiff founds his 


case on a patta granted to his grandfather, and the lower Appel- 
late Court should not have supplemented the case of the plaintiff 
by. calling witnesses whose evidence could easily have been pro; 
cured in the Court below. [BAYLEY, J.—In a case where the 
Judge said that for the satisfaction of his mind that he was 


doing justice, he called for additional evidence, it was held that 


his reasons for calling the witnesses were sufficiently recorded. | 
In the case of Jagabandhu Deb v. Golak Chandra Halder {1); 
a Judge who called up a defendant and examined him in appeal, 
because he had failed to give material evidence, which it was in 
his power to give in the Court below, was held to have acted 
erroneously. Here the Judge merely states that he considered 


it necessary, for the purpose of passing a proper decision in the ` 


case, to call the witnesses. Why wasit necessary? On such 


a reason as that recorded, the Subordinate Judge might have: 


gone into any new point and made in fact a new case. The 
second objection to the judgment of the lower Appellate Court 
is this: the plaintiffs do not rely upon a mere possessory title: 
One of them alleges in his evidence a title under a particular 
patta of which there is only his own hearsay to prove the exis- 
tence. The plaintiff has filed several dakhilas for different years, 
from 1246 to 1270, But there are gaps of several years in 
(1) 10 W. R., 228. 
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extent between many of ‘them—years for which no dakhilas or 
receipts whatever are. filed. “These dakhilas prove nothing as 
regards title. They could not be received as secondary evidence 
of a howla title without showing some sufficient legal evidence 
of the existence at one time of a patta and some evidence of the 


loss of that patta. Possession, except when it is of such a length _ 
and of such a character as of itself to constitute a title, is mere- 


ly evidence of title. It may be shown that the possession 
relied upon was not, in fact, referable to a title such as would 
enable the party who adduced it to succeed inthe suit.—Kali 
Chandra Sein v. Adoo Sheik (1). 


-Mr. Paul for respondents.—The Subordinate Judge, in calling 
the additional evidence, has acted rightly and he has sufficiently 
recorded his reasons for %alling that evidence. It is not a con- 
dition precedent to the reception of the evidence that the reasons 
for calling it should be recorded: Golam Mohamed v. Ganga 
Mandal (2). The argument on the other side would go to 
repeal “section 355, or at least so to limit it as to compel 
this Court to look through the whole of the evidence adduced 
to see if the additional evidence should be called or not. 
The case of Jagabandhu Deb v. Golak Chandra Halder (3) 
is clearly distinguishable. We say in our plaint that the 
howla was our khas possession. We do not set up any 
special - documentary title. Supposing the evidence-of the 
plaintiff as to the loss of the patta to be hearsay, it 
is still legal evidence to show that it was impossible for 
him to produce it, as it never came to or was in his or 
his father’s possession. Ifit be proved that there was 12 years’ 
undisturbed possession, I am entitled to turn out a trespasser. 
Long possession is the best ‘evidence of title. The decision in 
Kali Chandra Sen v. Adu Sheikh (1) is more in the plaintiff's 
favour than in favour of the view taken by the defendants. 
I admit that possession, except where it is of such length as to 
constitute title, is mere evidence of title; but here our possession 
of 30 years is of sufficient length to constitute title. 


{1) 9 W. R., 602. i (3) 10 W. R, 228, 
(2) 7 W. R., 21. = ak : 
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The Advocate-General in reply. : 
- Thej udgment of the Court was delivered by 


Hosuovusgs, J.—In this case the plaintiff sued to obtain pos- 


session of a certain howla tenure, alleged ‘to be situated in the 


talook of “the zemindars, defendants, on the ground that they had 
been dispossessed of the said tenure by the two defendants who 
are now the special appellants before us. The said two defend- . 
ants alleged that the landsin question were not howla lands at 
all, but were khas lands of. the zemindar defendants which had 
been sold to them as such in the month of Falgun 1272. 

The issue between the parties was (and that issue has been 
admitted on all sides to have been correct) whether the. disputed 


howla, called Braja Mohan Pals, apgertained to the talook in — 


quéstion, and whether the plaintiff had been in possession there- 
of, and had been disposgessed, as alleged by the defendants. 
On this issue the first Court found against the plaintiffs, and 
dismissed their suit: the lower Appellate Court reversed aha 
decision, and gave the plaintiffs a ‘decree for possession. 

There are three_grounds taken in special appeal before us.: 
The first is to the effect that the lower Appellate Court has passed 


its Judgment on evidence improperly admitted by it, under the 


` supposition that it was entitled to admit it by the provisions of 


section 355 of Act VIII. of 1859. The second ground is,-that 
the lower Appellate Court is wrong in law in considering any 
secondary evidence of the title set up by the plaintiffs, until the 
loss of the original patta, plaintiffs’ chief title deed, had been 
accounted for to its satisfaction. The third ground is that the 
„lower Appellate Court has erredin not noticing a patta pro- 
“ duced by a certain witness Durga Charan. This witness was, 
as we understand, a witness aae by the defendants, and 
with reference to the evidence of all the witnesses for the defend- 
ants, the Court states that it cannot be relied upon, and 
gives its reasons for making that statement. If therefore the 
Court could not rely on the witness, it clearly could not rely on 


" any patta which that witness was cited to prove. We think 


therefor the last objection taken on special appeal may at once 
be disposed of. 
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On the first objection, we understand the argument of the 
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` learned Advocate-General: to result in this: viz., that 1 in taking Rapnanatu 


= 


the evidence of two persons, Kali Prasad Sen and Bhairab 
Chandra Das, the lower Appellate Court has not acted under any 


sanction given under the provision of section 355, but that it has, _ 


in reality of its own motion, supplemented certain facts of the 
original case, which the plaintiffs attempted to prove in the first 
- Court, and to show that this, was an error in law. The learned 
Advocate-General relies on a case, ARIRAN Deb v. Golak 
„Chandra Haldra.1). 

In that case the Judges remarked : thatthe lower Appellate Court 
had not given any reasons for summoning for the first time a çer- 
tain witness, and that ifthe Court had any reasons at all they were 
nothing more than in effect this, viz., that the defendant had failed 
to give material evidence which it was in his power to give in the 
Court below, and that on the representation given ‘by the Judge 
of the course taken by him, it amounted very nearly to saying 
that „he finding that he was unable upon the state of the evidence 
on the record to give a decision on the evidence, had therefore 
called for the additional evidence of the defendant himself for the 
purpose of giving him an opportunity of proving certain matters. 
In such-a case the Judges in that decision might have thought | 
that the evidence should not have been admitted, and therefore 
rejected it. 

The grounds stated by the lower Appellate Court in this case 
for admitting the evidence of the two persons mentioned are 
these. The case being called on for hearing on the 29th July, 
the Court with reference to the nature and circumstances of 


the case considered it “ necessary for the proper decision of the 


“c case to take.the depositions of the owner of the parent talook— 
“the witness I have referred to.” At the very first sight, 
therefore the case seems to us materially to differ from that on 
which the learned Advocate-General relies. In that case no 
reasons were given at'all, or, if there were any reasons given, they 
simply seem to express a determination on the part of the Court to 
prove for the party that which he had failed to prove for himself. 


(1) 10 W. R., 228. 
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4 
But here the case seems to us to be very different. In the first 


place the lower Appellate Court has given its reasons for admit- . 


ting the evidence in question, and those reasons seem to us to 


be almost word for word, such as those on which the law permits H 


such evidence to be received. The terms of section 355, Act 
VIII. of 1859, applying to this case are these: ‘If the Appellate 
“ Court require any witnesses to be examined to enable it to 
“ pronounce a satisfactory judgment, or for any other substantial 
“ cause, the Appellate Court may allow such necessary witnesses 
“ to be examined, whether such witnesses shall have been pre- 
‘‘ viously examined in the Court below or not, provided only that 
* the Court records its reasons for the admission of such evidence.” 
Now it seems tous that the meaning of the Court was this, 
that it wished to make up its mind, on a point before it, and 


yet could not, in the words of the law, pronounce a satisfactory . 


judgment on that point, without taking the evidence of certain 
necessary witnesses, ¿ e. as we read the law, witnesses “ neces- 
sary to enable it to pronounce a satisfactory judgment.” And 
obviously the witnesses selected were the very best that ¢ould 
have been selected for the purpose. They had not been ex- 


amined on either side. It was therefore reasonable to be sup- 


pose that they would give impartial evidence. They were persons 


‘who could give the best evidence either on the one side or the- 


other. They were the zemindars of the talook, and would there- 
fore know whether this howla existed in that talook: they were 
also the vendors to the special appellants, and therefore would 


i 


know what it was that they had or had not sold to the appellants, 


and there was a further reason for considering that they were 
likely to be impartial witnesses, in the fact that they had no 
longer any interest'to speak anything but the truth, for they had 
ceased to be the proprietors of the talook. There were thérefore 
the best reasons for considering that they were necessary witnes- 
ses, and the terms of the law seem to us to entitle the Principal 
Sudder Ameen to call for any such witnesses in order to his 
pronouncing a satisfactory judgment. We are of opinion there- 
fore that the first objection taken by the special appellant fails. 
We have had more difficulty in coming to a decision on the 
second objection, but on the best consideration we, can give to it 


~ 
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we think this’ objection must also fail. We et in the first 
place, as the learned counsel for the special respondent begs us 
to notice, that the plaintiff did not rely in his plaint on any one 


liad been examined that it came out at all that any title deed in 
the shape of a patta had ever been in existence. On this point 
the evidence of the plaintiff amounted to no more than this ; that 
he had reason to believe that a patta had existed in the time 
of his grandfather, and that it had then been lost; and that at 
least he knew that it had not reached his father’s or his own 


` + custody, and he therefore could not produce it. Now of course 


this evidence does not prove the existence of the patta, but it is 


| * sworn evidence to the fact that if there ever was a patta it 


could not be produced, because it was not in the plaintiff’s custody ; 
and it seems to us that when the plaintiff had sworn that he 
could not produce a particular“paper because he had it not, and 
had néver had access to it, the Court was entitled to believe him 
if it chose on that point; and itis difficult to know what evidence 
there could be after the expiration of 70 years of the existence 
of a document of that kind,-unless there were collateral evidence 
on this point. There was, we think, legal evidence on the record 


by which the Court could find, asit did find, as a matter of fact, 
-that the plaintiff had been in possession of the lands in dispute 


for a period, as Mr. Paul contends, as far back as 1246. 
It is very true that there are gaps in the dakhilas to which 
the plaintiff’s witnesses swore, but they are not wider gaps than 


one would have expected in such a case; and even in arriving 


at the 20 years’ presumption of title created under the provisions 
of section 4 of Act X. of 1859, our Courts have repeatedly held 
that the fact of the existence of such gaps in the case of such 
documents as dakhilas, would not destroy the effect ofthe dakhilas 
that remained and were produced. On the whole, we think that 
we must affirm the decision of the lower Appellate Court, and 
dismiss this special appeal with costs. 7 
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i Before Mr. Justice Kemp. and Mr. Justice Glover. 


MUSSAMAT LAKHU KOWAR (one or tue Derenpants) v. ROY 
HARI KRISHNA SING (Prammer. )™ 


Mokurrari Istemrari—Hereditary Title—Construction of Palla, 


The words “ mokurrari istemrari,” contained in a potta, must be taken in 
themselves to convey an hereditary right in perpetuity. 


Tars was a suit brought in the Court of the Sudder Ameen of 
Tirhoot, for possession of certain land and for mesne profits 


during the time of the. possession by the: defendant, since the- 
death of her husband, Taiknarayan, Sing, who held under a- 


“ mokurrari istemrari” patta dated 17th April 1855. The plain- 
tiff sued as representative and successor of the original grantor 
of, the patta. He alleged that. the mokurrari, patta was 
only a life-tenure, existing during the life of Taiknarayan:-Sing.. 
The defendants alleged it.was an hereditary tenure in perpetuity. 
The Sudder Ameen, on the ground that the word “ istemrari” 
meant “ perpetuity,” and nothing else, dismissed the. plaintifi’s. 
suit. He said, that though it was customary in pattas after the 


” words “mokurrari istemrarr” to use the terms “ from generation 
to generation and offspring to offspring,” yet these words. were: 


only used to give force to the word “istemrari” or ‘‘ perpetuity,” 

and not to show the actual meaning of,the word. In the present 
case he observed: “The use of the words ‘he who.stands in 
“my place,’ indicated. perpetuity, that is to say he who stands in 


«the room of the grantee of the patta will fulfill the conditions- 
“of the patta, and had the patta been ony for life, the use of, 


“these words would have conveyed no sense.’ 

On appeal to the Additional Judge of Tirhoot, the Sudder 
Ameen’s decision was-reversed. The lower Appellate Court 
referred to Musst. Ameerunissa Begum v. Maharaja Hit- 
narayan Singh (1), and finding as a fact that no intention to make 


* Special Appeal, No. 3328 of 1868, from a decree of las Additional Judge of 
Tirhoot, dated the 8th September 1868, reversing a decree of the Sudder Ameen of 
that district, dated the 3lst January 1868. 


(1) S. D. A., 1853, 648. : E 
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the lease one in perpetuity had been proved, held that, in the 
absence of any words denoting that the lease was to be heredi- 
tary, it must be held to be a lease’ for the life of the grantee. A 
decree was therefore given in favor of the plaintiff. 

The defendant appealed to the High Court, where the question 
was entirely as to the force of the wom < mokurrari istemrari.”’ 


t 


Mr. R. T. Allan and Baboo Damay Narayan Bose for 
appellants, 


Mr. C. Gregory for respondents. 


GLOVER, J.—This is a suit to set aside a mokurrari patta 
granted to the husband of the defendant by the then proprietress 
of the estate, Mussamut Tahimunnissa, on the ground that 
the lease conveyed only a life-interest to the grantee Taiknarayan. 


The plaintiffis the purchaser of Mussamut Tahimunnissa’s rights > 


in the estate. 

The Sudder Ameen, Moulvie Wahadudin, held that the pia 
gave an hereditary right to hold ata fixed rate of rent, and dis- 
missed the plaintiffs suit; but the Additional Judge on appeal con- 
sidered that there being no proof of intention, the absence of any 
direct words conveying hereditary right was fatal to the defend- 
ant’s claim. He relied upon a decision of the Sudder Dewanny 
- Adawlut in the case of Musst. Ameerunnissa Begum v. Maharaja 
Hitnarayan Singh (1), and gave plaintiff a decree for possession. 

The only point for consideration in special appeal is the con- 
struction of the defendant’s patta, It is contended on her behalf 
that the Additional J udge has misconstrued it, and that there 
was evidence of the grantor’s intention to give the lease in per- 
petuity, which the lower Appellate Court misunderstood. 

The last portion of this objection may, I think, bė put aside 
from our consideration, as it is quite clear front the receipt which 
was yéad to us, that the rent received by the plaintiff from the 
són of thé original“ grantee, was for a period when the father 
was alive; só that no inference can be drawn frém the circum- 
stance favorable to, the special appellant. 


: (1) S. D. A., 1853, 648, 
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Then as to the meaning of the patta. The words used are 
“ mokurrari istemrari,” and it is urged that these words are suffi- 
ciently large to include an hereditary grant at fixed rates. The 
case of Munorunjun Singh v. Raja Lelanund Singh (1) is 
quoted in support of the contention with reference to the grounds 
of the Additional Judge’s decision. 

I do not understand that a Divisional Bench of this Court is 
in any way bound by a decision of the late Court of Sudder 
Dewanny Adawlut, or that if we held a different opinion to that 
expressed in a former judgment of that Court we should be obliged 
to refer the question to a Full Bench. In the present case 
moreover the question is the proper construction of a document ; 
in answering which, we are not, I apprehend, bound by any 
decision whatever of the Sudder Court, or of this Court. 


-~ It must not be. forgotten moreover that the case of Musst. 


Ameerunnissa Begum v. Maharaja Hitnarayan Singh (2) decided 
by the Judges of the Sudder Adawlut, was a very peculiar one, 
and proceeded to a considerable extent at least on evidence, 
which tended to qualify the wording of the patta, and to show 
that it was not intended to convey an hereditary title. The learned 
Judges of the Sudder Court say in their judgment, page 655: 
“ The defendant’s plea, when read in the light of this document” 
(a letter from the grantee complaining that the terms of his 
patta were not sufficiently explicit) “seems to have no good 
foundation.” . f 

It appears therefore that the decision went not so much on 
the fact that the words “ mokurrari istemrari” were not per se 
sufficient to give hereditary title as on other attendant circum- 
stances which showed what the grantor’s intentions were at the 
time the lease was given, and that the grantee was all along cog- 
nizant of the weakness of his title. 

The case of Rajah Modenarain Singh v. Kantlal (3) proceeds 
on the assumption that the Sudder Court had im previous cases 
ruled that the absence of words signifying “from generation to 


generation” took away from amokurrari grant absolutely any claim 


(1) 3 W. R, 84; S. C, 5 W. R., 101. (2) 5. D. A., 1853, 648. 
(3) 8. D. A. 1859, 1573. 
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to hold in perpetuity. For the reasons stated above, I do not 
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consider that any such broad rule was laid down, and if it had en 


been I should not be prepared to assent to the ruling. 


KOWAR 


Ve 
Then as to the meaning of the words themselves. It cannot, Ror Harr 


I imagine, be for a moment contended that the words “ mokurrari 
istemrari” do not, in their lexicographical sense, mean “ something 
that is fixed for ever.” No doubt there is a custom which adds 
to these words “ generation after generation,” but this is by no 
means an universal custom, and the extra words are etymologi- 
cally redundant. Moreover if the patta were merely for the 
life of the grantee, what could be easier than to say so, and what 
was the object ‘of using wordsethat could be applied, in their 
, ordinary sense, only to hereditary rights? I should say, that 
when a grantee holds under a patta worded in this way he has at 
least made out the very strongest primå facie case, and that the 
onus of showing that by the custom of the district, pattas con- 
ferring hereditary title always contained and were obliged to 
contain the words “ bafarzandan” “nashin bayd nashin” or 
similar phrases, would be heavily upon the person seeking to set 
aside the lease. 

In this case there is no evidence given as to any particular 
custom, and we must fall back on the words of the patta itself. 

Some stress was laid by the special appellant’s pleader on the 
words “ kaem mokam,” “ representative,” which are found in the 
patta, but these appear to me to refer solely to the rupees 411 
paid as nazar or bonus for the grant of the lease, and do not 
in any way indicate that after Taiknarayan’s death he was to be 
succeeded guoad the lease by any one, or that the plaintiff 
received rent from the grantee’s son for any period subsequent to 
his father’s death. 

It appears to me therefore that in the absence of any evidence 
on the part of the special respondent to show that the grant 
was one for life only, the words “ mokurrari istemrari” are suffi- 
cient to make that grant hereditary. j 

I do not think that the decision of the Privy Council in the case 
of Dhunput Singh v. Goman Singh (1) applies to this case. I may 
remark however that their Lorships seem to consider that a 


1) 3 W. R, 3 


KRISHNA 


SING. 


230 


1869 


MussamMur 
LAKHU 
KOWAR 


v, 
Roy Hart 
KRISIINA 
Sine. 


1869 


June B. 


HIGH COURT OF JUDICATURE, CALCUTTA fB. L. R. 


“ mokurrari istemrari” lease protected for ever a tenant from . 


enhancement; they say, “if it can be shown that the defendants’ 
sub-tenure is a ‘mokurrari istemrari’ there is an end of the 
matter.” . 

I refer to this case merely because it was made use of in the 
argument before us. | j 

I would reverse the decision of the Additional Judge and 
restore that of the Sudder Ameen, with costs of all Courts on the 
special respondents. 


KEMP, J.—I concur in this judgment, 


reee ea 





-Before Mr. Justice Macpherson and Mr. Justice E. Jackson. 


GANGA NARAYAN DAS anp orgers (Derenpants) v. SARODA 
MOHAN ROY CHOWDHRY (Prarntirr.)* 


Suit for Rent— Co-Sharers— Enhancement—Proof of Receipts. 


A landlord, one of several co-sharers, cannot sue a tenant of the joint 
estate for his separate share of the rent, unless the tenant has paid or agreed 
to pay to him separately. - : 

In decreeing enhanced rent, it is necessary to specify distinctly on which 
of the grounds stated in the plaint enhancement is allowed. 

To prove receipts it is not necessary to produce the writer of them. The 
ryot can prove his own receipts. l 


Baboos Mahendra Lal Shome and Kedar Nath Chatterjee for 
appellants. : 


Baboos Srinath Das and Ramesh Chandra Mitter for respond- 
ent, 


THE facts are sufficiently set out in the judgment of 


MACPHERSON, J.—I think that this case ought to be remand- 
ed in order that it may be tried de novo by the Judge, whose 
present decision is’ in various respects defective. The plaintiff 
sues as one of several joint proprietors to recover a certain 


* Special Appeal, No. 102 of 1869, from a decree of the Officiating Judge 
of Rungpore, dated the 18th November 1868, affirming a decree of the 
Deputy Collector of that district, dated the 29th July 1868. 
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' proportion. of rent which he says is payable by the defendants 1869 
in respect of lands occupied by them. The co-sharers are not Ganga ae 


parties to the suit. The defendants have throughout pleaded ee 
that as the plaintiff holds this property jointly with others Momas Roy 
the present suit is bad in the absence of the co-sharers. The ia 
first Court held that the proprietors were in the habit of making 
collections separately, and therefore that the suit would lie. 

The Judge upon this part of the case simply says :—“ There 
‘is no doubt about the extent of the plaintiff's interests; and 
‘there are several precedents to the effect that a shareholder 
“ean sue to. enhance the rent, if his share. is definitely known 
“and his title is not contested.” The law, as laid down by the 
Judge here, is correct only to a certain extent. If the plaintiff 
-can prove that the defendants have heretofore recognized him 
as being the proprietor of a particular share of the property, 
and have paid to him separately a. certain proportion of the 
rent, then no doubt the suit will lie against: them, without the 
other joint proprietors being made parties. But, unless the 
plaintiff either proves that the defendants have paid their rent 
to him separately, or proves an express agreement on their part 
to pay to him separately, the suit will not lie im the absence of 
the other shareholders. The: Judge: must consider carefully 
what the facts arggwith reference: to this part’ of the case. 

The next point on which the judgment of the lower Appellate 
Court is. defective is. as to the reasons for which, in the Court’s 
opinion, the defendants are liable to pay rent at an: enhanced. 
rate for the year 1274g, The defendants denying their liability 
to have their rents enhanced, the judgment should say distinctly 
on which of the grounds on which enhancement is- claimed: by the 
plaintiff the enlrancement is decreed.. It is not enough’ for the 
lower Court to find.generally that the plaintiff is entitled to 
rent. at an enhanced rate ;. there must be a distinct finding as to 
the ground on. which he is so entitled. 

With: reference to the contention of. the defendants that. they 
have a right of occupancy, it appears tome that the Judge has 
quite sipapneetved the nature of the evidence necessary to be 
adduced by the defendants- in order to prove certain dakhilas 
and other documents put in by them.* The J udge says :—* I 
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“am obliged to concur with the Deputy Collector that the 


Ganca Nara- “ receipts filed are not properly proved by. the i evidence; 


YAN 
CA 
SARODA 
Mouan Roy 
CHOWDHRY. 


“7. e., that of the writers, when alive in all cases.” The Judge 
apparently labors under the impression that, when the writer of 
a document is alive, the document cannot be proved save by the 


evidence of that writer; at any rate, that it is the duty of the’ 


person who propounds the document to bring the writer before 
the Court. But there may be many people whocan prove a 
document quite as well as the writer of it; and a person who. 
wishes to put a document in evidence is under no sort of obli- 
gation to call the writer as his witness, if he has any other 
sufficient means of proving what he wants. 

In the case of a receipt granted to a ryot, whether the writer 
of the receipt be or be not alive or producible, it would be primd 
facie quite sufficient if the ryot were to depose that he himself, 
on paying his rent, had received the receipt from the zemindar’s 
gomasta to whom he paid his rent, and that the gomasta 
gave it to him, saying that it was a receipt for the rent so paid. 
So also it would be sufficient, if he swore he saw the zemindar or 
gomasta sign the receipt, or if he were to produce a witness (by 
which term I do not mean one whose name appears in the document 
as attesting its execution) who deposed that the receipt was written 
and signed by the gomasta in his presencg. The evidence 
of the writer of a paper is not necessarily any better evidence 
than would be that of other persons who can of their own 
knowledge speak to such facts as will satisfy the Court that the 
document is really what it purports to bg, 

The lower Appellate Court does not seem to have wholly dis- 
credited the documents produced by the defendants. On the 
contrary the Judge says:—-“I do not entirely concur with the 
“« Deputy Collector in his remarks on the dakhilas * * * 
“they are simply not proved.” It appears to me therefore that 
the Court must, in re-trying the case, be very careful to see that 
it does not reject, as being unsupported by evidence, documents 
which are, in fact, supported by good legal evidence: of the 
weight to be attached to the evidence before him, the Judge 


will, of course, form his own ®pinion. 


The judgment of the Judge is reversed, and the case is 


a 
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remanded to him, in order that it may be tried and decided 
anew with reference to the above remarks. 
The appellants will get their costs of this appeal. 


JACKSON, J.—I concur in the remarks of Mr. Justice Mac- 
pherson, and in remanding the case for a fresh decision. 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. 


MOHAN CHAND KANDU (Prarnrirr) v. AZIM KAZI CHOWKIDAR 
° (DEFENDANT.)* 


Suit against the Representatives of a Deceased Person—Limitation. 


Where the defendant in a suit died before the plaint against him was filed, 
‘and the suit was sometime after carried on against his representatives, the time 
during which the suit was being prosecuted bond fide against the dead man, may 
be déducted in calculating the period of limitation against his representatives. 


Tits following case. was submitted by the Judge of Small 
Cause Court of Jessore for the opinion of the High Court :— 


“ This was an action brought on a bondalleged to have been exe- - 


cuted by the defendant on the 29th Falgun 1271, corresponding 
with 11th March 1865, for rupees 11, re-payable with interest at 
374 per cent. per annum in Mash 1272, corresponding with 
. February 1866. ° 

« The plaint was filed on the 8th February instant, and the trial 
was fixed for the 24th or 14th Falgun 1275, on which day it 
appeared, from the evidence of the peon who went to serve the 
summons, that the defendant had died about a year before the 
filing of the plaint, and the plaintiffs pleader thereupon applied 
to the Court under section 104, Act VIII. of 1859, to substitute 
the legal representatives as defendants, but this I refused to do, 
as it appeared to me that the suit would be barred as against 
them under the , ruling in the case of Rajhishoree Dassee v. 
Bodunchunder Shaha (1). 

«c Tt is urged by the plaintiff’s pleader, that as his client was not 
aware that the defendant had died before the filing of the plaint, 


* Reference from the Judge of the Small Cause Court of Jessore. 
(1)°6 W. R., 298, 
s . 30--c 
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the Court should comply with the application, and that the suit 


MonaxCuanp ought not to be held barred by lapse of time against the legal 


Ve 
Azm Kazi 


representatives, as it was originally brought against the defendant 


Cuowxrpar, Within the period of limitation. 


«T find that the case of Sreekishen Chowdhry v. Ramkisto 
Bhuttacharjee (1), supports the contention of the pleader, 
as in that case it was held by Locum and GLOVER, Jd., 


- that the suit against the heirs of the decree-holder, substi- 


tuted as defendants, was not barred by lapse of time, as it 
was originally brought within the period of limitation against 
the decree-holder, of whose death plaintiff first learnt the news 
from the return made to the summons; and they drew a distinction 
between that case and the case of Rajhishoree Dassee v. 
Bodunchunder Shaha (2) on the ground that in the latter case 
the party substituted was not the heir of the party originally pues 
when the cause of action accrued. 

“Tf it be held, that, when a person is substituted or added as a 
defendant under section 73 of Act VIII. of 1859, the suit is 
commenced against that person at the time he is made a defend- 
ant and not before, a similar reasoning is applicable to parties 
made defendants under section 104, and there seems to me to be 
no warrant for allowing such imsertion to have retrospective 
effect, as it appears to me that sections 99 to 104 of Act VIII. 
of 1859 contemplate the case of parties who, being alive at the 
time of the filing of the plaint, die subsequently to its filing, 
and do not embrace a case like the present. I therefore think 
that the decision in Rajhishoree Dassee v. Bodunchunder 
Shaha (2) must govern the case. 

«J also find that, in the case of The representatives of Girendro 
Nath Tagore v. Hurro Nath Roy (3), it was held by BAYLEY 
and MACPHERSON, Jd., that when a suit is instituted, and a 
decree is passed against a person who was dead at the time 
the suit was instituted, the decree cannot be executed against 
his legal representatives, as section 210 of Act VIII. of 1859 
contemplates only the case of a person who, being alive when 
the decree is passed, dies before execution has been 
fully had.” i 


(1) 10 W. R, 317, (2) 6 W. R., 298. (3) 10 W. R, 455. 
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The opinion of the High Court was delivered by 1869 
Monax CHAND 
PEAcocK, C. J.—We are of opinion that the defendant in the Kyou 


original suit having died before the filing of the plaint against Aan Kast l 
him, the Court had no jurisdiction to decide upon the case. Under 
these circumstances the time during which the suit was being 
prosecuted bond fide and with due diligence against the dead man, 
may be deducted in calculating the period of limitation against 
his representatives. It will be for the Judge to determine whether 
the plaintiff was suing the deceased bond fide and with due dili- ` 
gence, or whether he was ‘wanting in due care and caution in not 
ascertaining whether the party against whom he was proceeding 
was dead. 

The case of Rajhishoree Dassee v. Bodunchunder Shaha (1) 
is not applicable to case like the present. 


Before Mr. Justice Kemp and Mr. Justice Glover. 


LALJI SING (Derenpant) v. SYAD AKRAM SER AND OTHERS 1869 
* June 15. 
(PLAINTIFYS.) 


Admission of Unstamped Document in Evidence—Rejection -on Appeal—Pay- 
ment of Penality—Act X. of 1862, ss. 15, 17—Act VIII. of 1869, s. 356. 


When the Court of first instance admitted without objection unstamped re- 
ceipts in evidence, but the Judge on appeal rejected the documents and reversed 
the decision of the lower Court, feld, that the documents once received 
without objection were wrongly rejected, and the decision below wrongly 
reversed on appeal, as the irregularity was not one affecting the merits of 
the case under section 350, Act VIII, of 1859; and that the Court had no power 
to receive the documents on payment of the stamp duty and penalty under 
section 17, Act X. of 1862. 

Section 17 of Act X. of 1862 only applies to the reception of documents under 
section 15, which have been insufficiently stamped, not to documents on which there 
is no stamp. Such documents should not be received at all, 


Baboos Gopal Lal Mitter and Hem Chandra Banerj njee for 
appellant. 


Munshi Mohammed Yusaff for en 


* Special Appeal, No. 563 of 1869, from a decree of the Judge of ‘Patna, dated 
the 18th December 1868, affirming a decree of thg Depnty Collector of that district, 


dated the 6th October 1868. 
(1) 6 W. R., 298. 
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THE facts and arguments sufficiently appear in the judgment of 


GLOVER, J.—This was a suit to recover a sum of rupees 713, 
arrears of rent for the year 1275. The defence was that all the 
rent had been paid, except rupees 84-12. 

The first Court gave plaintiff a modified decree for 337 rupees. 
But the Judge, considering that the receipts not having been 
stamped, were not receivable as evidence, disbelieved the oral 
evidence in support of the plaint, and gave a decree to the plain- 
tiff in full, | 

It is objected in special appeal, Ist, that under the provisions 
of section 350, Act VIII. of 1859, the J udge was not justified 
in rejecting the receipts, and that in any case he ought, under 
the provisions of Act X. of 1862, to have given the parties 
filing those documents an opportunity of paying in the sum 
necessary for stamping them, together with usual penalty pro- 
vided for in the Act; secondly, it is objected that the judgment 
of the lower Appellate Court is wholly unintelligible, and is con- 
trary to the terms of section 259 of the Civil Procedure Code; 
and thirdly, that with reference to the payment said to have 
been made to Shuja&t Ali, the Judge was wrong in dismissing 
the appeal on the ground that Shujaat Ali was not authorized 
to receive rents for the plaintiff. 

With regard to the first objection, the special caine appears 
to be in error in supposing that the Judge could have rectified 
the want of stamps on the receipts. Section 17 of the Stamp 
Act does undoubtedly say that documents may be stamped on 
payment into Court of the proper amount of stamp duty. But 
this section refers distinctly to documents which are required to be 
stamped under section 15 of the Act, those namely which were 
already stamped, but had been executed on paper insufficiently 
stamped. There is no section of the Act which provides for the 
reception of documents which have not been stamped at all; such 
documents ought not to be received as evidence. Section 130 of 
Act VIII. of 1859 is much to the same effect. It also provides - 
for the payment of stamp duty on papers insufficiently stamped, 
but does not allow documents which have not been stamped at 
all to be so received. 
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But ‘with regard to the first partof the objection, we think 
that the special appellant’s contention is correct. Section 350, 
Act VIII. of 1859, distinctly lays down that no decree shall be 
reversed or modified, nor shall any case be remanded to the lower 
Court on account of any defect, error, or irregularity, which 


defect, error, or irregularity does not affect the merits of the case“ 


or the jurisdiction of the Court. In this case it is quite clear that 
the want of stamps on the receipts cannot affect either the merits of 
the case or the jurisdiction of the Court; and therefore we are of 
opinion that, although those receipts might have been very proper- 
ly rejected by the first Court, still, being filed and accepted as 
evidence, the Judge was bound to consider them as evidence in 
the case. 3 ' 

_ There seems to be no reason to interfere with the Judge’s 
decision on the second ground urged in special appeal. 

With regard to the third ground, that is, the alleged payment 
made to Shujaĝât Ali, we think that the Judge was in error. 
It was never denied by the plaintiff that Shujaât Ali was his 
seryant, and it was never alleged that this person had no 
right to receive rents for his master ; and we think, therefore, that 
the-defendant is entitled to the benefit of having paid the sum 
of rupees 55 to Shujaat Ali, on behalf. of his master the 
plaintiff. 

The case must be remanded to the Judge, in order that he may 
take into consideration the evidence of the receipts, and pass 
a fresh decision with reference to the remarks made in this 
judgment. 


Costs will follow the result. 
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Before Mr. Justice L. S. Jackson, and Mr. Justice Markby. 
RAJA PRATAP CHANDRA SING BAHADUR (Derenpant) v. IVAN 


> HERMAN MOLLWO, EDWIN MARCH, anp oruers (PLAINTIFFS.)* 


Partnership. 


M., M., and Co., merchants in London, carrying on business with W, N. W. and 
Co., merchants in Calcutta, sought to make the defendant liable as a partner in the 
latter firm, under a particular memorandum of agreement (1) betwecn the members 
of the firm of W. N. W. & Oo. and the defendant. _ 

_ Held, that the agreement above referred to did not constitute the Raja a partner 
in or with the said firm. Participation in profits does not constitute a partnership. 
The question is not whether the person songht tobe made liable participated in the 
profits ; but whether the trade has been carried on by persons acting on his behalf 2. 

There is no vulc of law which imposes partnership liability upon a man who ad- 
vances to others money for the purpose of carrying on their business, and in return 
secures to himself a share of the profits which may arise from the employment in 
the business of the money so advanced by him, 


» 


Tuis was a suit to recover from the defendant as partner 
in the firm of W. N. Watson and Co., carrying on business as 
merchants in Calcutta, the sum of Rupees 2,92,010-0-2, with 
interest at 12 per cent. The plaintiffs were merchants carrying 
on business in London, under the style of Mollwo, March, and 
Co. From the commencement of the year 1860, till the 31st 
December 1864, they had dealings with the firm of W. N. 
Watson and Co., who were merchants in Calcutta; such deal- 
ings consisting in the plaintiffs’ firm and the firm of W. N. Watson 
and Co. mutually consigning goods to each other for sale on 
their several accounts, and in W. N. Watson and Co. drawing 
bills of exchange on the plaintiffs against the goods so consigned 
by them, which were paid by the plaintiffs, and in the two firms 
paying and receiving money on account of each other in the 
usual course of merchants in correspondence with each other. 

The position of the different parties and the circumstances 
under which it was sought to make the Raja liable as a partner 


* Regular Appeals, Nos. 260 and 262 of 1868, against the decree of the Judge 
the 24-Pergunnas, dated the 10th September 1868. 


(1) The Memorandum of Agreement is set out in full in the text, see post p. 239, 
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are clearly detailed in the judgment of the High Court. The 1869 
main question was whether or not a certain memorandum of Basa Pratar 








; CHANDRA SING 
agreement executed ‘by the Watsons, but not by the Raja, con- BaEsOuE 
stituted the latter a partner; that document was as follows : Mou.wo, 

Marcu, & Co, 


Memorandum of Agreement made between Raja Pratap- Chandra- 
Sing Bahadur of Pykepara, in the Suburbs of Caleutta, of the 

. one part, and Messrs. W. N. Watson and Co. of Calcutta, 
merchants, of the other part. 


' In consideration of certain sums of money already advanced and 
which may hereafter be advanced by the Raja to Messrs. W. N. Wat- 
son and Co., and in consideration of his signing acceptances and 
other securities for the said W. N. Watson and Co., it is hereby 
agreed as follows : 


First —Henceforth the said W. N. Watson and Co. shall not 
make any shipment without first obtaining the consent of Raja Pratap 
Chandra Sing, so long as the said firm shall remain in debt to the Raja, 
and so long as the liabilities incurred by him in signing acceptances for 
the firm or any portion thereof shall be in existence. 


Second.— Upon such shipments being made, the shipping documents 
shall be considered at the disposal of the said Raja Pratap Chandra 
Sing, and that the said firm shall not without his consent sell, pledge, or 
hypothecate them to any person or Bank, nor shall the firm apply the 
proceeds thereof in payment of goods shipped, without such eonsent. 


Third.—Remittances from home in the shape of goods will not be 
` ordered by the firm without the consent of the Raja. 


Fourth—No consignment of goods shall be ordered from home by 
the firm without the consent of the Raja in writing. 


Fifth.—All remittances received by the firm from home either in 
money, goods, or otherwise, shall be made over to the Raja, and the 
same shall be under his control. The firm shall sell the goods ‘with the 
sanction of the Raja first obtained, and the proceeds shall, after meeting 
any debts of the firm to other persons which the Raja may deem 
urgent, be retained by the Raja to extinguish in part or in whole the 
firm’s debt to him, or extinguish wholly or in part the liabilities which 
he has so incurred as aforesaid : if the remittance be in consignment of 
the goods, all documents belonging to the same shall be handed over 
duly endorsed by the firm to the Raja, and the same shall be wholly 
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at his disposal for the purpose of extinguishing the said debt and 


Raga Pratap liability subject only to the limitations just above mentioned. 
CHANDRA 


Sin@ 
BAHADUR 
V, 
MorLrwo, - 


* 


Mares, & Co. 


Sizth.—The proceeds of the sale of any goods consigned free to the 
firm shall also be made over to the Raja, and the proceeds shall be 
remitted to the consignors with the sanction of the Raja. 


Seventh.—With regard to the conducting of the office business of 
the firm in detail, the Raja is to be consulted, and he may direct a 
reduction or relinquishment of the establishment according as he may 
deem proper. 

Eighth—No monies shall be drawn from the firm for the private 
expenses of any member thereof, or for the conducting of the business 
of the firm, except such sums as the said Raja shall agree to. 


Ninth.—The Raja shall have free access to all books, bills, docu- 
ments, letters, advices, correspondence, and other papers belonging to the 
firm or relating to its business. 


` Tenth-—In consideration of the said advances made and the liability 
incurred as aforesaid by the Raja, and in consideration of any future 
advances which may be made by him, the firm agree that he shall receive 
from them a commission of 20 per cent. on all nett profits made by 
the firm from time to time, commencing from the lst May 1862, or until 
such time as the whole amount of the debt due to him shall be paid off, ` 
and the liability so incurred by him as aforesaid shall be wholly extin- 
guished. ; 

Eleventh.—As security to the said Raja for the advances which he 
has made or which he may hereafter make, and the liability which he has 
incurred in signing acceptances for the benefit of the said firm, the firm 
hereby make over the title deeds of their tea plantations at Cachar called 
Jeffercoon, Boljore, Kishnapore, East Badreepaul, Central Buddreeparr, 
and West Buddreeparr, and the firm hereby agree not to alienate the said 
plantations until the debts due by them to the Raja are paid'off and 
his said liabilities extinguished, - when the said Raja is to return the 
said title deeds to the firm. 


Twelfth—As further security to the Raja, the firm agree that their 
other property, landed or otherwise, including their present and future 
stock-in-trade and outstandings, shall be answerable for the debts due to 
him and the liability incurred by him as aforesaid. l 


Thirteenth.—The firm shall, in addition to the said commission, pay to 
-the Raja interest at the rate of 12 per cent. per annum upon all cash 
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advances which have been or are. to be hereafter made by him to-the 1869 


firm, and shall also pay to the Bank all discount and interest now as Rasa PRATAP 
CHANDRA SING 


hereafter payable on the snid acceptances. Dated this 27th day of” B: AHADUR 


August 1863, l ee Nouo, 
Witness, W. A WATSON. Marcu, & Uo. 
RAMANATH Law. T. O. WATSON. 


This deed was not signed by the Raja, but he assented to it 
and took it away with him, the attesting witness being the 
attorney employed by him to draw up the agreement. 

The. Raja continued to advance ‘money to the firm, and on 
the 3rd March 1865, a deed was executed by the Raja and 
the Watsons, which, after reciting verbatim the memorandum 
of agreement above set out, went on in effect to provide 
that, in consideration of the Watsons having executed to the 
Raja a mortgage of certain tea gardens of theirs in Cachar as a 
security for the repayment to him by the Watsons of all money 
advanced, and which might thereafter be advanced by the Raja 
to them, with interest at 12 per cent., he relinquished all interest 
he might have in their business under the previous memorandum 
of agreement dated 27th August 1863: 

* The lower’ Appellate Court decided that the agreement of the 
27th August 1863, according to which the Raja was to receive 
out of the profits of the business not only the money advanced 
by him with interest at the rate of 12 per cent., but also a com- 
mission of 20 per cent., or one-fifth share of the profits of the busi- 
ness, constituted the Rajaa partner. Hesaid, “ participation in 
“ the profits for the satisfaction of the debt would not have con- 
“ stituted him as partner, but participation in the profits 
“ independently of the debt affords conclusive evidence that the 
“business was carried on in part for or on behalf of the Raja.” 
He therefore held the defendant liable as a partner, and gave 
a decree for the plaintiffs, for all sums in which the firm of 
Watson and Co. were indebted to the plaintiffs during the time 
in which the memorandum of agreement, dated 27th August 
1864, was in force. 

Against this decision the representatives of the defendant, the 
Raja, who died pending the ee appealed to the High 


Court. 
3i1—ec 
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1869 ~The Advocate-Generaland Mr. G. H. P. Evans, for appellant; 
Rasa Pratar contended that the fact that the Raja was to receive a share of 
CHANDRA SING , : . : 

Banapur the profits of the partnership business would not make him liable 


Moro, asa partner, nor would the provision in the agreement of the 27th 
i August 1863, that he, who was an unsecured creditor of the Wat- 
sons, should have a supervision of the partuership business, make 
him so. ` Till the 27th August 1863, the Raja was only an unse- 
cured creditor advancing cash, accepting bills, and so on, upon the 
credit of the business. He had nothing but the continuance of 
the business to look to for repayment. He was only interested 
in it in the sense that it was his interest that the business should 
go on at a profit. He had no right to eall on those who had the 
eonduct of the business to account for the profits. In August 
1863, he began to think he ought to have some security on the 
assets, or rather the possibilities of assets. There is nothing in 
the terms of the agreement inconsistent with the position of a 
creditor who had advanced without any tangible security. In 
Grace v. Smith (1) it was held that receipt of a share of profits 
constituted partnership. This was upheld in Waugh v. Carver (2). 
- Lord Eldon thought these cases seemed to conflict with the prin-- 
ciple equally well established, that remuneration calculated in 
proportion to profits did not constitute a partnership. In Cox v. 
Hickman (3) it was decided that creditors of a firm who were to be 
repaid out of the profits of the firm, which was to be carried on by 
trustees, were not partners of the firm. Pollock, C. B., puts a 
case, at p. 298 of the Report: “ Ifa firm was in difficulties, and 
“ a person proposed to assist by a loan of money, engaging to 
“receive payment out of the profits only, and to make no claim 
«in the event of there being no profits, but stipulating that one- 
‘half of the profits should be applied as they arose in payment 
‘of his debt, and that he should have power to see that this was 
e done, would he thereby become a partner, and liable to all debts 
“ contracted subsequently to this arrangement. On this very 
simple state of facts there may possibly arise a difference of 
‘opinion, but I think a large majority of lawyers and all 
commercial men would decide at once that assistance so offered 


(1) 2 Wm. BL, 998. (3) 8 H, L., 268. 
(2) 2 Henry BL, 238; 5. C., 1 Smith L. C., 838, 
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“and so accepted would me make the lender of the money a 
** partner to third persons.” 
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When Watson and Co. made consignments of goods for sale Banapur 
in England, can it be said that they did so “for or on -behalf MoLtwo, 


of” the Raja? Ifyou extend the wordsto “ for the benefit of,” you 
misapply the law. The principle of the implied authority of an 
agent is carried too far. A man starts in business on his own 
account, without capital, is introduced to some one with capital, 
asks for money to carry on his business, and getsit. In the 
broadest sense, the business may be said to be carried on for the 
creditor’s benefit. Kilshaw v. Jukes (1) was a case somewhat 
similar to the one suggested by Pollock, C. B., in Cox v. Hick- 
man (2). The only ground of liability is that the trade has 
been carried on on behalf of the defendant— Bullen v. Sharp (3)— 
and this is a question of fact rather than law. With regard to 
the commission, Pott v. Eyton (4), and the cases there cited in 
the judgment of Tindal, C. J., are authorities for the con- 
tention that the receipt of any amount of percentage remunera- 
tion: depending on profits does not make the receiver a partner. 
Ex parte Hamper (5) and the case of the English and Irish 
Church and University Assurance Society (6) may also be 
referred to on this point. l 


Mr. Paul and Mr. Cowell( Mr. Sconce with them) for the respon- 
dents, Messrs. Mollwo, March, and Co.—Cox v. Hickman (2) and 
Bullen v. Sharp (3) are very distinguishable from the present 
case. Bullenv. Sharp (3) turned rather upon the power of the 
Court to draw inferences, where a special case was put before 
them. In that, case the defendant whom it was sought to make 
liable as a partner was to receive a fixed sum of £500 a year for 
three years, and after the expiration of that period a fixed sum 
equal to one-fourth of the past profits of the business, if they should 
amount to or exceed £2,000. All that Cox v. Hickman (2) 
decided was that the receipt of profits was not the sole test of 

Qj3B. & S., 847; 8.0, 32 L. J, (4)3 0C. B. 32. 

Q. B., 217. . (5) 17 Ves, 412, 

(2) 8 H. L. C., 268. (6) 1 H, & M, 85. 


(3) Í L. B,C. P., 86 ; S. Cu 18 0. B., N. 
S, 630. 
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a partnership, but that it was cogent and often conclusive 
evidence of a partnership. With regard to Bullen v. Sharp (1), 
all the Judges held that the- defendant was a partner if they 
could draw the inference that the agreement to receive a fixed 
sum was a device to obtain all or the greater part of the profits of a 
business in reality carried on for himself. Some of the Judges 
held that such inference might be drawn, others that it could not, 
when the parties had agreed to the submitted case. That 
which was matter of inference in Bullen v. Sharp (1), is here 
matter of evidence viz., that the business was carried on by or 
on behalf of the defendant. Upon the evidence of the defendant 
and S. O. Watson, and upon the face of the agreement, it is clear 
that the Raja’s intention was, if possible, to get a share of the 
profits of the business (which, up to the time when the agreement 
was made, was successful) without incurring liability, The business 
was carried on solely with the Raja’s money, and was in fact 
his business. He was not only a creditor, but the head and only 
monied partner. <A creditor could not take into his own 
hands money belonging to the firm. The Raja, believing he 
would be liable to third parties for their consignments, took care 
to save himself from such liability by taking the consignments 
into his own hands. The object of the agreement was clearly to 
give him all the rights of the.chief and monied partner, without 
calling him such. Referring to the old case of Grace v. Smith (2), 
the doctrine there laid down is not overruled or altered by Coz v. 
Hickman (3). The kernel of the decision in Coz v. Hickman (3) is 
to be foundin Grace v. Smith (2), where it is said by DeGrey, 
C. J.: I think the true criterion is to enquire whether Smith 
«agreed to share the profits of the trade with Robinson, or 
e whether he only relied on those profits as a fund of payment.” 
And by Blackstone, J.: “1 think the true criterion (when 
“money is advanced to a trader) is to consider whether the profit 
“ or premium is certain and defined, or casual, indefinite and 
« depending on the accidents of trade. In the former case, it is 


(1) 1 L. R, C. P., 86; 5. C18 C. B., N. S., 630. (2) 2 Wm. BL, 998. 
i (3) 8 H. L. C., 263, 
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“a loan; in the latter, a partnership. .The hazard of loss and 1869 

“ profit is not equal and reciprocal if the lender can receive RAS 

“only a limited sum for the profits of his loan, and yet is made Bananur 

“liable to all the losses and all the debts contracted in the trade Novo 

“to any amount.” pote 
This case is very distinguishable from Cor v. Hickman (1) and 

Bullen v. Sharp (2), see also Heyhoe v. Burge(3). It was there 

left to the jury to say whether on an agreement for the share of 

profits the defendant was also liable as a partner. Was not the 

debtor here the person solely interested in the profits ? In the case 

of Juggobundo Chatterjee v. Rajah Pertab Chunder Sing (4), the 

agreement upon which it is now sought to make the Raja liable 

as a partner, was then before the Court. Mr. Justice Macpher- 

son, in the course of his judgment in that case, said with refer- 

ence to this very agreement: “ It appears to me quite clear on the 

“ Raja’s own evidence that he was a partner of the firm of W. N. 

« Watson and Co. He may have fully intended and believed that 

“ he was not to be a partner, nevertheless, according to the law 

“as laid down in Kilshaw v. Jukes (5) and Cox v. Hickman (1), it 

“ is quite clear that he made himself liable. The firm of W. N. 

«Watson and Co. has, from the commencement, been mainly 

“ carried on with his money. Then by the agreement of August 

* 1863, the Watsons are absolutely bound by him (the Raja) 

“hand and foot, they cannot sell or buy or receive money or 

“ pay money save with the Raja’s consent, and the. Raja is not 

“only to receive back the money advanced by him, with interest 

“at tne rate of 12 per cent., but he was also -to have 20 per cent. 

“of all the profits. In the agreement this is called a commission 

“of 20 per cent. But it does not matter by what name it is 

“called; practically the agreement was that the Raja, besides 

« being repaid his advances with interest, should have the profits 

“ of one-fifth share of thefirm. This was clearly a partnership,” 

That suit was ‘dismissed on a technical ground, the plaintiff 

having brought a former suit for the same cause of action, and 


(1) 8 H. L. C., 268. (4) Unreported. 
(2) 1L R. C. P., 86; 8.6.18 C. B, (5) 3 Best & Smith, 847; S. C, 32L. 
N. S., 630. J., Q B., 217. 


(3) 9 C. B., 446, 
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withdrawn it without leave to bring a fresh suit. Even under 


Rasa Pratar Act XV. of 1866 (an Act to amend the law of partnership in 
CHANDRA SING 


BAHADUR 


MoL1avo, 
Marcu, 


India) this agreement would still be held to be one of partnership. 
It would be against public policy to hold otherwise than that the 
Raja was a partner. It would enable men of straw to obtain 
a fictitious credit by means of advances from some person of 
wealth, who would keep. himself in the back ground; and after 
a reckless course of trading on the part of those who received 
the advances, their creditors who trusted them in the belief that 
they were persons of substance, would be wholly without redress. 


The judgment of the Court was delivered by 


Marxsy, J.—This was a suit brought by certain persons 
carrying on business as merchants in London, against the late Raja 
Pratap Chandra Sing. The Raja died during the progress of 
the suit, and the present defendants are his minor sons represent- 
ed by the Court of Wards, The suit was for the recovery of rupees 
2,92,000, as balance due up to the 19th June 1865, upon an 
account current between the plaintiffs and a firm carrying on 
business under the style of W. N. Watson and Co., of which 
firm it was alleged that the Raja was a member. 

There were two partners residing in Calcutta, prior to 1865, 
Watson Thomas Ogilvy Watson and his son William Noel 
Watson. The history of the business transactions of the 
Watsons prior to 1863 is not very clearly stated, but it seems 
that for some time they carried’ on business together without 
any agreement of partnership.’ The plaintiffs and the Raja 
represent them as carrying on business as early as 1860; whereas 
the elder Watson, who has been examined, says the firm com- 
menced in the beginning of 1862. ‘The style of the firm from that 
date, at any rate, was W. N. Watson and Co., and this is the 
firm of which the Raja is said to have been a partner. 

‘The dealings between the firm of W. N. Watson and Co, 
and the plaintiffs appear to have commenced in the year 
1862, and they consisted in the two firms consigning goods to 
each other in the usual course of business. On the 19th ` 
January 1863, an agreement was entered into between T. O. 
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Watson, acting on behalf of himself and his son W. N. Watson, 
and the plaintiffs, stating the terms on which the plaintiffs 2 
agreed to transact business with the firm of W. N. Watson and 
Co. It regulates the commission which is to be charged by 
the plaintiffs and W. N. Watson and Co. on their respective 
consignments, and authorizes the firm of W. N. Watson and 
Co. to draw on the plaintiffs in the usual way against con- 
sionments, leaving a specified margin. This agreement was 
used by W. N. Watson and Co. as a letter of credit in their 
transactions in Calcutta. 

The history of the connection between the Raja and the Watsons 
during its earlier period is also extremely vague. It seems to 
have begun about the year 1862, and to have consisted in the 
Raja accepting their bills in order to enable them to raise money 
and carry on business as merchants, and in his occasionally 
advancing them money in cash. No account has been given on 
either side in the course of this case of the advances made by 
the Raja to the Watsons prior to August 1863; but it is clear 
that whatever capital was required in the business came from 
him, the elder Watson having nothing and the younger Watson 
a very vaguely stated sum of somewhere about rupees 10,000. 
It is also clear that from 1862, bills for a considerable amount 
were drawn by the Watsons upon the Raja, and though the 
business is said to have been at that time prosperous, these bills 
were for the most part not paid by the Watsons, and the Raja 
had either to pay or renew them. Thomas Ogilvy Watson states 
that, between January and August 1863, the Raja advanced 
cash and retired bills to the amount of rupees 90,000; and says, 
that during the year 1862, the Raja had assisted the firm largely 
by acceptances. It is therefore probable that in August 1863, 
from which time the history of the case becomes clearer, the 
firm of W.- N. Watson and Co. was very largely indebted to the 
Raja. 

Up to the last mentioned date there seems to have been no 
regular understanding between the Raja and the firm of W. 
N. Watson and Co. as to the terms. on which he was to 
make advances. The Raja states that at that time he became 
uneasy at seeing what he considered the reckless mode in which 
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1869 the Watsons were conducting their business, and their extravagant 
Rasa PeataP mode of living; and he accordingly became desirous to obtain what 
Bauanie he calls “an agreenrent to check it.” The result of this was 
that an agreement was entered into, the terms of which we shall 
have to consider presently; but speaking generally it gave the 
Raja a very large control over all the affairs of the partnership. 
It also gave him 12 per cent. on his advances, a commission of. 20 
« per cent. on the profits, and the title deeds of a tea garden as 
security. 

On the 8th September 1863, a regular deed of partnership was 
drawn up between the two Watsons. Its terms have not been 
in any way referred to in the argument before us, but it is said 
to have been retrospective, and to have been declared to 
operate from February 1862. 

Subsequently to August 1863, very heavy losses were incurred 
by the firm. The younger Watson went to England, and attempt- 
ed to get up'a company and to sell to it the tea garden men- 
tioned in the above agreement, but failed. In May 1864, the 
firm of W. N. Watson and Co. was dissolved, and the elder 
Watson continued to carry on business alone, but the style of 
the firm was apparently not changed. The advances made by the 
Raja and his liabilities an account of the firm had reached a 
very large amount, and there seemed little prospect of an 
improvement. Accordingly, on the 3rd of March 1865, a fresh 
agreement was drawn up between the Raja and the two Watsons, 
by which the amount which the Raja had paid and for which. 
he was still liable on account of the firm of W. N. Watson 
and Co. was ascertained at rupees 3,88,218-14-3, of which 
he had actually paid rupees 3,25,218-14-3: and it was agreed 
that in consideration of the Watsons having executed a regular 
mortgage to the Raja of the Tea Gardens above-mentioned for 
rupees 2,52,149-11-3, the Raja should cancel his right to com- 
mission and all other rights which he might have under the 
agreement of 27th August 1863; and also give up all monies 
payable to him by the Watsons, except those secured by the 
mortgage. By this deed therefore the Raja appear to have 
agreed to an entire loss of rupees 1,36,069-3-0, and thus termi- 
nated the money transactions between the Watsons and the Raja, 
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The ‘business of W. N. Watson and Co. was brought to a 
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termination in May 1855, by the arrest of the elder Watson for ee Pratar 


debt. 

An attempt was made to ow that the Raja actually inter- 
fered iu the business of the firm, but it entirely failed. The 
statement of Jagobandhu Chatterjee that the Raja sometimes 
looked at the samples of cotton may very possibly be true, but 
if so, it can only have been out of curiosity. Nothing can be 
more improbable than that the Raja would in any way concern 
himself with, or venture an opinion on, matters of business.. 
The power which was given by the agreement to interfere in the 
management of the business was undoubtedly never exercised. 
Had the Raja wished to exercise it, he would have appointed 
an agent for that purpose. An attempt was made to show 
that Rasik Lal Bose was the Rajas agent so appointed. 
But though it is ‘possible that Rasik Lal may have given 
information to the Raja as to how the business was going on, 
it is quite impossible that he can have acted in any way as the 
agent of the Raja; nor does Jagobandhu Chatterjee say so, 
and he certainly omitted nothing which was unfavourable to 
the Raja.. 

We should accept with much the same caution the evidence 
of Jagobandhu Chatterjee who declared the Raja to have been 
a partner, and the evidence of the elder Watson, who denies the 
Raja’s partnership altogether. But we see no reason to distrust 
the evidence of the Raja himself. We can discover nothing in 
his conduct, or in the circumstances of this case, which would 
justify us in imputing to him the least desire to conceal or misre- 
present any part of these transactions ; on the contrary, his pro- 
ceedings throughout appear to us to have been straightforward 
and honorable. We adopt entirely his version of the connection 
between himself and the Watsons, namely that he was actuated by 
motives of friendship, and not by any desire of gain. Even wath 
the commission, we are not sure the adventure was aft all an 
advantageous one to the Raja, when it is considered what rate of 
interest may be got with good security in this country. The elder 
Watson says that the Cachar Tea Estate mentioned in the 


agreement was valued at that time at three lacs of rupees, but it 
32—e 
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1869 is perfectly clear that had the Watsons been able to raise that 
Rays PrataP sum or any thing like that sum upon it, they would not have 
CHANDRA SING ; Ba 

BAHADUR submitted to such terms as the Raja imposed upon them; we 
Mowe, mean not as to commission on profits, and interest, but as to- 
E EER: the management of their business, and even of their private 
affairs. Nor do we see any reason to dou >t the truth of the 
Raja’s assertion that the suggestion for the payment of this 
commission came from the younger Watson. Indeed, there 
are one or two passages in the younger Wa son’s letters, which 
seem to us to render this view of the origin of that clause in the 
agreement highly probable; particularly tle passage in the 
letter of the 13th May 1865, where he speaks of the happiness 
he felt in having (as we understand him) fixed the Raa as a 
partner by giving him a share of the profits. 

The plaintiffs have attempted in the course of this case to 
represent the Raja as a cunning man anxious by this agree- 
ment to'secure the profits of a business without incurring any 
of the risks; but there is more than one answer to this sugges- 
‘tion which seems to us quite conclusive. [s it in the least 
degree probable that if this had been so he would have surren- 
dered the agreement of August 1863, as he d'd, consenting to a 
dead loss of upwards of a lac of rupees, and naking no attempt 
whatever to use the very extensive powers conferred upon him 
by the agreement, to recoup himself one sin,le farthing of the 
advances he had made. The conduct of the Raja in this res- 
pect seems to us utterly inconsistent with tie character which 
the plaintiffs would attribute tohim, Moreover, had gain really 
been his object, he would not have left the \Vatsons the power 
which, under the agreement, they clearly possessed of paying him: 
off, should the business become profitable. He would, undoubt- 
edly, have secured a share in the business for at least a certain 
number of yéars, and not'have left the Watso:s the power to get 
rid». of him should the business turn out a profitable one—a 
power which, m such’an event, they would be certain to exercise. 

i We entirely agree with the Judge of the lower Court that 
nothing’ was done by the Raja which can be construed as 
“holding himself out as‘ a partner.” There is no evidence of 
a single act done, whether brought to the knowledge of the 
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plaintiffs or not, which could suggest any inference that the 1869 
Raja was a partner. The dealings of the Raja, which would Raga Prarar 
be best known by commercial men in Calcutta, would be his Bauspur 
acceptance of bills drawn upon him by the Watsons, which they ena ivan 
afterwards discounted. It is agreed that this was the mode in 
which the Raja always gave his assistance, except on the few 
occasions when he made advances in cash; and this so far from 
leading persons to suppose that the Raja was a partner is 
prima facie inconsistent with his being so, An attempt was 
made by the plaintiffs to establish, not that the two Watsons had 
ever stated to them that the Raja was a partner, but that they 
had (as Mr. March puts it in his evidence) held out to them the 
Raja as a partner. No correspondence of the Watsons earlier 
than the year 1864 has been referred to,.and no definite conver- 
sations have been detailed, and we are not therefore in‘a position 
to- judge what exactly the Watsons did ‘say; but we do not - 
understand that this witness undertakes to say that the Watsons 
ever asserted in direct terms that the Raja was a partner; if 
so, he contradicts his letter of the 27th March 1865. If Mr. 
March means to-say that his firm were induced by such state- 
ments as are referred to in this letter to give credit to W. N. 
Watson and Co., we must say that we do not quite understand a 
man of business when he is ascertaining to whom he is giving 
credit, beitig satisfied with a. statement that the only wealthy 
person of all the three persons with whom he supposed he was 
dealing, was “to all-intents and purposes a partner.” We do 
not believe that a man of business really anxious to ascertain 
the truth upon so important a matter would be satisfied with a 
vague statement of that sort. . 

Moreover, we have no hesitation in saying that if the Watsons 
ever represented in direct terms that the Raja was a partner, 
or held him out as a partner, they committed a fraud upon the 
Raja. If, as they themselves say, they- merely stated that he 
was legally a partner, that seems to me to involve a statement 
that he was not a partner in‘ fact, and would be fatal to 
their claim. i : 
‘ But apart from all this, we do not see how any statement 
made by the Watsons, without his authority, would affect the 
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Raja. The Watsons were, no doubt, at liberty to represent 
the facts as they stood, but no representation by them, based on 
any inference which they drew from those facis, could affect the 
liability of the Raja. 

The question which remains—and it is the question which has 
been mainly argued on this appeal—is whether by reason of the 
agreement of 27th August 1863, the Raja put himself into such 
a position that the Watsons had a right to pledge his credit and 
did pledge his credit in all the transactions cf the firm; or, in 
other words, were the Watsons the agents of the Raja in all the 
transactions of the firm. 

It would be very easy upon this, as indeed upon all the other 
points of law in this case, to raise a prelimina-y discussion as to 
the general law which. was to be applied to disputes of this 
nature between British subjects resident in England and Hindus; 
but it has very sensibly been conceded in thu argument that in 
the decision of this case we ought to adopt generally the prin- 
ciples of English law as established by the recent decisions. 
The Advocate-General who appeared for the appellants ad- 
mitted the applicability of those decisions not exactly as authority, 
for that they could hardly be, but as conclusions of persons 
whose opinions are in this Court entitled to the greatest possible 
respect upon questions bearing a very close analogy to that 
which we have to consider in this case. This basis of argument 
has been accepted by the respondents’ Counse:, and we entirely 
adopt it. f 

Before considering the law, it seems to us tha. the most conveni- 
ent course will be to consider what the position of the parties was 


under the agreement of the. 27th August 1863. By if the 


Raja was not bound to make any further advances to the 
firm, but the agreement evidently contemplat:d that he would 
do so; and in consideration of the past and future advances 
W. N. Watson and Co. agreed, so long as the liabilities of 
the firm to the Raja remained unextinguished, not to make 
any shipments without the Raja’s consent; anc! when such ship- 
ments were made, to hold the shipping documents at the disposal 
of the Raja. They also agreed not to order any goods from 
home, either as remittances, or consignments, without the consent 
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of the Raja; and whenever any remittances arrived either in goods 
or money, they were to be made over to the Raja and dealt with 
under his directions, and he was~to be at liberty to apply the 
proceeds towards the extinguishment of his debt. With regard 
to the consignments other than remittances, the proceeds of 
these when sold, were to be made over to the Raja, and remitted 
to the consignors „with his sanction. It was also agreed with 
regard to the conducting of the office business in detail, that the 
Raja should be consulted, and that he might direct a reduction of 
the establishment, if he thought proper; and it was provided that 
no money should be drawn for the private expenses of the mem- 
bers of the firm, or for conducting the business of the firm, with- 
out the consent of the Raja; and that the Raja should have free 
access to all the books, documents, and correspondence of the firm. 
Then follows the clause which gives the Raja a commission of 20 
per cent. on all nett profits made by the firm from time to time, 
commencing from the lst May 1862, until the Raja’s debt was 
paid off and his liabilities extinguished. The title deeds of the 
tea gardens were handed over to the Raja as a.security for his 
advances; and the moveable and immoveable property of the 
firm, present and future, was declared generally liable for the 
debts due to him by the firm. As far as it appears not one of 
these very sweeping powers was ever put in force by the Raja. 
A single sum of rupees 27,000 was credited to him as his com- 
mission on the profits of the business up to April 1863; but 
that sum was subsequently recredited to the firm on account of 
subsequent losses, or losses subsequently discovered. It is, how- 
ever, contended that we must look not to what actually occurred, 
but to the position in which the Raja was placed, and the powers 
which he might have exercised had he been so minded under the 
agreement, ` 
Now had this question come before an English Court prior 
to the final decision in Cor v. Hickman (1), there can be little 
doubt which way it would have been decided. We may test it 
by the judgment of Mr. Justice Blackburn in that case, upon 
tbe question referred to the Judges by the House of Lords. 


(1) 8 H. L, C, 268. 
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We select the judgment of that Iéarned Judge not only be- 
eause of his eminent ability and great commercial experience, 
but because he was evidently not satisfied with the rule which 
he felt compelled to apply ; and he undoubtedly therefore, before 
he applied it, tested it with the utmost severity. But the learned 
Judge found himself bound by previous cases to say that what- 
ever the parties may have contemplated, a participation in pro- 
fits (otherwise than by a person in the service of the firm, as a 
remuneration for services performed) in itself, by operation of 
law, rendered the participator liable for the acts of the firm in 
the same manner as a principal is liable for the acts of his agent. 


Applying that principle to this case, we should also be compelled 


to hold that the Raja was liable, 

But the decision of the House of Lords who felt themselves 
emancipated from the fetters of previous authority, produced a 
most important change in the law of partnership. It was there 
held that the argument, which had hitherto prevailed, that be- 
cause a man was interested in the profits of a partnership there- 
fore he was a partner, was fallacious; that participation in profits 
did not of itself constitute a partnership; that it was indeed right, 
in deciding whether or no a man was a partner, to consider 
whether or no he was interested in the profits, and their Lord- 
ships evidently attribute very great weight to that circumstance ; 
but they emphatically put the question upon a wider ground. 
Henceforth, according to that decision, the true question is not 
Did the person sought to be made liable participate in the profits ; 
but has the trade been carried on by persons acting on his 
behalf ? 

The Judge ofthe lower Court has referred to this case, and 
professes to be guided by it; and notwithstanding the criticisms 
that have been made on the language of the judgmént, we think 
he has considered the question which has to be determined from 


the right point of view. It is objected in the first place that, 


in stating the question to be considered, for “ behalf” which is 
the term used by Lords Wensleydale and Cranworth, in their 
judgment in the House of Lords, he has substituted “ benefit.” 
This we think arose fromthe way in which the case was put 
before him. It was probably contended there, as it has been 
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contended here, that in reality this was the Raja’s business, 1869 
carried on, as the saying here is, benami; and if that had been Cae ene 
established, we should have said that being carried on for his benefit Bamavur 
was the same thing as being carried on on his behalf. , As to what ap Mona do. 
follows in the judgment, there is no doubt some: slight confusion 
in the use of the-words “ principal” and “ agent;” but we ‘think 
’ itis clear that finally the Zilla J aces ale the case in the 
proper light. 

- Considering therefore that this is a question more of fact than 
of law,-and considering that the Judge of the Court below has 
in our opinion: considered the question which the House of Lords 
declared in Coz v. Hickman (1) to be the right question, we 
should feel much hesitationin éoming toa different conclusion; but 
it seems to us that-the Zilla Judge, though he took up the right 
position with regard to the question he had to decide, attributed 
too much weight to the participation in. profits. Of course, once 
having settled the question that participation in profits does not 
constitute partnership, but is only a fact which may be relied 
on as evidence of partnership, -the cases in which the effect of 
a participation in profits has been considered are no longer pre- 
cedents, upon which analogous -cases can be decided, but 
only illustrations: Yet this is one of those questions in which 
itis highly useful to see what weight men of judgment and 
experience have attributed ‘to ‘that. circumstance, Froni this 
point of view we refer to the case of Bullen v. Sharp (2), and 
there it is clear that the majority of the Court attributed far less 
weight to the participation in profits than the Zilla Judge did 
in this case; and we may also add than Lord Wensleydale and 
Lord 'Cranworth ‘seem to intimate that they would do, if -you 
construe literally the expressions they used in Cox v. Hickman (1). 
It seems to us from that case, and alsé:from the case of Kilshaw 
v. Jukes (3), that the Judges in England are inclined to use 
freely the power which thédecision in Coz v. Hickman (1) confer- 
red upon them of looking -at this question according to the real 
circumstances and the intention of „the parties. For our own 
part, we gladly avail ourselves of that power, and doing so we 
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XN 


can only come to one conclusion, namely that the Raja is not 


Rasa Pratap liable for the debts of the firm of W. N. Watson and Co. We 


CHANDRA Sina 


BHADUR 


Ve 
MorLrLuwo 
Marcu, & Co. 


are asked to find in this case that the plaintiffs sold and delivered 
goods to the Raja; that they paid money for the use of the 
Raja; that they lent money to the Raja; and that they 
started accounts with the Raja. These are not mere words; 
they must be proved, for they are the causes of action. The 
argument is that all this was done between the plaintiffs and the 
two Watsons; and that the Watsons were agents of the Raja in 
these transactions. If that is true, the Raja is liable; but is it 
true? We find not the smallest evidence of fraud on the part 
of the Raja, and we are perfectly clear it was neyer his inten- 
tion to make the Watsons in any way his agents. And we agree 
with Bramwell, B., that to say that a man is liable on a contract, 
though there has been no fraud, and though no one concerned 
intended that he should be liable, is a proposition which carries 
its own refutation. 

It was a good deal pressed upon us in the course of the argu- 
ment, that to decide this case in favour of the Raja, would 
favor the practice of persons carrying on business under fictitious 
names; and that in this country on account of the inveterate 
habit which prevails of keeping back the names of the real 
parties even in the most trivial transactions, it was especially 
necessary to be on one’s guard against encouraging such a prac- 
tice. So far as any danger of persons carrying on their own busi- 
ness in the names of other persons is concerned, it is perhaps 


' sufficient to say that the present, as already pomted out, is not 
- guch a case; and we should feel no difficulty, where such a case is 


established, in dealing with it. And as to another somewhat 


. similar suggestion, that parties will set up in business men of 


straw without incurring any liability themselves, we must say 
that this danger has always appeared to us somewhat exaggerated. 
The simple fact is that it cannot be done. Take the present case 
for an illustration. Suppose the Watsons, being without money, 
and without credit sufficient to enable them to carry on business, 
to be what are usually called men of straw; could the 
Raja have started them in business without incurring liabi- 
lity; could he, without doing so, have increased their credit? Not 
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by a single rupee. Only by advancing money in hard cash, ‘or 1869 


which comes to the same thing, by accepting their bills, and so Rasa Pratar 
CHANDRA SING 
adding his credit to theirs, could he enable them to carry on Banapur 
Ve 
business. And at every step the same process would be — Mottwo 
: a. Ss - Maron, & Co, 
repeated. Every new advance, it is true, procured them 








‘fresh credit, but the Raja’s liablity increased exactly in the 


same proportion, until at length it reached nearly four lacs of 
rupees, which the Raja has had to pay; so that the question 
really in cases of this kind is, not whether it shall be lawful to 
carry on business through men of straw without incurring Habi- 
lity, for that is impossible; but whether a man, when he advances 
money to others to enable them to carry on business, shall be 
allowed to measure his responsibility ; whether, provided he com- 
mits no fraud and misleads no one, he may give to another, with- 
out risking everything he has in the world, as much credit as the 
command of a certam sum of money will give and no more, 
securing to himself a share of the profits which may arise from 
the employment in business of the money so advanced if the 
business turns out well, and losing the money advanced if it 
turns out ill. We think the evils which are likely to arise from 
such an arrangement have been overstated. It might be 
proper that the claim of a person who thus advanced capital 
to. repayment, should be postponed to the claims of the general 
creditors. It might also be desirable that there should be some 
system of registration which would distinguish firms which 
carried on “business with borrowed capital from those which 
carried it on with their own. But we can see nothing in such 
transactions which would justify a sweeping law prohibiting them, 
nor, since Coz v. Hickman (1), do we consider that any such 
rule of law exists. j 
We have not, hitherto referr ed to the provisions of Act XV. 

of 1866, because it was not in force when these transactions took 
place ; but it appears to us that those provisions at least show that 
the legislature do not foresee the dangers which havé been pre- 
dicted from allowing persons to share in the profits of a trading 
concern without incurring unlimited liability. 


(1) 8 H, L, C., 268. 
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The result is that, in our opinion, the decision of the Court 
below ought to be reversed, the decree in favor of the plaintiffs 
ought to be set aside, the suit dismissed, and the plaintiffs must 
pay the costs both here and in the Court below. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


GURU DAS DEY and anoruer (Two or rae Devenpants) v. SAMBHU 
NATH CHUCKERBUTTY AND ANOTHER (Pparntirrs.)* 


Document-—Proper Custody—Evidence—Special Appeal. 


A document 30 years old does not prove itself, in the absence of evidence, that it 
has come from the proper custody. 

The finding of a fact by the lower Appellate Court upon evidence, a portion of 
which was inadmissible, is not such a finding of fact as cannot be interfered with in 
special appeal. 


Baboo Rashbihari Ghose for appellant. 
Baboo Akhil Chandra Sen for respondents. 
THE judgment of the Court was delivered by 


BAYLEY, J.—These two cases are, it is admitted, to be governed 
by one and the same decision in special appeal. The plaintiffs 
sued for declaration of right, on the allegation that the six 
kanis in suit were their ancestral lakhiraj property, and had been 
in their possession from generation to generation; and that 
the defendants having obtained pattas from them at a mokur- 
rari jamma, have all along paid rents to them of those lands. 
The defendants denied the lakhiraj title of the plaintiffs in the 
lands in dispute, and alleged that they were rent-paying lands 
appertaining to the zemindari of the Raja of’Tippera, and 
were held in izara by them (defendants). The first Court 
dismissed the plaintiffs’ case, holding that the plaintiffs did 
not prove their title or possession as lakhirajdars. The lower 


* Special Appeals, Nos. 422 and 428 of 1869, from a decree of the Subordinate 
Judge of Tippera, dated the 9th December 1868, reversing a decree of the Moonsiff 
of that district, dated the 13th August 1868, 
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Appellate Court reversed that decision, and held that the 1869 

plaintiffs had proved both their title and possession ag lakhirajdars. Guav Das 
The lower Appellate Court first states: “In this case it is not Be NAR 

“ necessary torefer to, and adjudicate upon, the documents regard- Cxucxer- 

‘ing the validity of the lakhiraj tenure.” It then goes on to say: Pe 

“ The plaintiffs in both the cases, in order to prove the fact of their 

“ possession as lakhirajdars have adduced several witnesses and 

“filed the kabuliats of the ryots, and they have also produced 

“several letters, bearing the seal of Raja Kishen Deb and 

‘ Mussamat Chandra Kalla, and the signature of Ram Kamal 

“Thakur, the talookdars, dated in the years 1221, 1237, and 

1244, Tippera; as well asa “ terij” bearing the seal of Raja 

“Kishen Deb, talookdar, dated in the year 1222, Tippera. 

“ These documents being more than thirty years old, are not, 

“according to law, subject to proof and attestation by the evi- 

“dence of witnesses, The fact of these documents being old is 

“ evident from their very appearance, and they are not open to 

“any suspicion. The Talockdar Ram Kamal Thakur was 

cited as a witness by the plaintiff, and his residence being with- 

“in the hills of the Raja of Tippera, steps were taken for his 

“ examination-by means of a commission. But before his deposi- 

“ tion was taken down, the said Thakur died; hence the seals 

“ and signatures on the letters could not be attested. It would 

“ however appear that the above documents are legally admissible 

“in Court. The Moonsiff observes that the said documents do 

“not set forth any boundaries, and that they cannot therefore be 

“said to relate to the lands in suit, I find however that in the 

* letters above alluded to, a mention is made of 1 dhur and 9 kanis 

“ of ancestral lakhiraj land belonging to the appellants, and the 

“name of the mauza is also mentioned therein. It is contend- 

“ ed by the plaintiffs that the lands in dispute in the two cases, 

“ viz., the 6 kanis of land involved in each of the two cases, form 

“ part and parcel of the 1 dhur and 9 kanis of land mentioned 

“in the above letters. This must be held from the oral evidence 

< adduced by the plaintiffs to be the true state of things, for both 

“the plaintiffs appear to have all along held possession of the 

“ disputed land by receiving rents from the respondents.” The 

lower Appellate Court then refers to certain kabuliats on which 
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1869 it relies, and toa terij put in by the plaintiffs. On these docu- 
Guru Das ments, and on the oral testimony to which the lower Appellate 
v. Court refers, it holds, that the plaintiffs’ possession is proved, and 
say eee it concludes by stating that in this case the validity or otherwise 
BUNE of the lakhiraj ‘tenure need not be determined. 

The substance of the contention of special appellant in special 
appeal is, that the letters, kabuliats, and the terij are not legally 
proved or attested, and are not therefore legal evidence in the 
case; and that this being so, the oral testimony of witnesses 
standing by itself might not possibly, in the judgment of the 
lower Appellate Court, have been thought sufficient to prove the 
plaintiffs’ title, the declaration of which is sought for in this 
suit. l 

We think that these.objections are valid. , 

The first argument in support of the lower Appellate Court’s 
judgment, that because the documents are thirty years’ old they 
prove themselves, is entirely untenable, when it is not proved 
that those documents come from proper custody. The plaintiffs 
in these cases were primd facie the persons who had knowledge 
of the place from which the documents come, but they have not 
come forward to prove the custody of the documents. The 
letters are not attested by their writers or by any one who could 
swear that they were written or sent by those who purported 

- to be the writers thereof. The kabuliats are not attested, and the 
lower Appellate Court appears to have committed an error in 
law in relying on the facts that the signature of Iinamuddin 
on the kabuliat appeared to correspond with his signatures on 
the vakalutnama and the answer. It also erred in denying that 
the fact that the stamp for the kabuliat was purchased by Bhola- 


nath, the son of the grantor of the two kabuliats, was legal evi- - 


dence per se. Itis not alleged that the best evidence to the 
kabuliats was not available. Those who gave or those who 
received them, or those who saw them given or received, would 
give naturally the best evidence to those kabuliats, but no 
attempt has been made to adduce such proof. The terij is 
. without any attestation at all, nor is the seal purporting to be 
that of the Raja of Tippera on that document deposed to be 
such. It is just possible that the oral testimony of the witnesses 
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deposing to the plaintiffs’ possession as lakhirajdars might be suff- 
cient evidence of their lakhiraj title irrespective of the documen- 
tary evidence produced inthe case; butlooking to the judgment of 
the lower Appellate Court as given above in full, it is impossible 
to say that the lower Appellate Court has based its decision 
upon the oral testimony only. On the contrary, a reasonable 
interpretation of the judgment of the lower Appellate Court, 
taken as a whole, must lead to the conclusion that it was the 
strength which the lower Appellate Court considered the docu- 
ments gave to the plaintiffs’ case, which, taken together with the 
oral testimony, induced the lower Appellate’Court to give the 
“plaintiffs a decree ; but still as there is some oral testimony on the 
record in support of the plaintiffs’ case, the plaintiffs have a right 
to obtain the benefit of the lower Appellate Court’s judgment on 
that testimony. l 

The cases are therefore remanded to the lower Appellate 
Court to try whether on the oral testimony on the record the 
plaintiffs have proved their title, the declaration of which they 
sue for, either directly or by reason of any possession held for 
upwards of 12 years as lakhirajdars. 


Before Mr. Justice Loch and Mr. Justice Mitter. 


RADHA MOHAN NASKAR Anp oruERS (Derenpants) v. JADU 
NATH DAS anp orners (PLAINTIFEFS.)* 


Act X. 1859, ss. 142 § 143-—- Wrongful Distraint of Crops— Jurisdiction 
of Coillecior’s Court. 


Certain sub-lessees sued in the Collectors Court the zemindar and others 
employed by him for the value of crops seized and carried away, under a certificate, 
as was alleged by the defendants, granted to them by the Collector, but which they 
failed to produce. The Collector gave plaintiff a decree, which was upheld by the 
Judge. The defendants appealed only on the point of jurisdiction. 

Held, the suit was properly brought in the Collector’s Court ; that sections 142 and 
143 of Act X. of 1859 applied to the case. Section 143 contemplates not only the 
case of a person who professes to follow the provisions of the law, though he has no 


* Special Appeals, Nos. 2618, 2621, 2622, 2623, and 2624 of 1868, from the decrees 
of the J udge of the 24~Pergunnas, dated the 15th August 1868, modifying the de- 
drees of the Deputy Collector of Diamond Harbour of that district, dated me 
30th April 1868. 
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power to distrain ; but also the case of a person who, under colour of the Act, 
does distrain, but does not do so according to the provisions of the Act. Such 
persons are considered by that section as trespassers, and are liable to the penalty of 
trespass, in addition to damages which may be awarded against them by the Re- 
venue Court, 


In this matter there were five special appeals.- The cases were 
precisely analogous both as regards their nature and the main 
facts of each case. The numbers of them are given below. 
The judgment of the High Court given in the principal case 
applies to all of them. 

They related to different portions of land e in a 
tenure, which one Biswambhar Rai Chowdhry held on lease from 
the proprietor Ramlochan Sirkar. The tenure comprised bigas 
359-7-8; of these lands Biswambhar Rai Chowdhry sublet 
bigas 331-10 to Jan Mahomed Haldar and Biswambhar Kyal, 
who sublet again 145 bigas to Rasik Lall Mookerjee; the 
whole 145 bigas were again sublet by Rasik Lall Mookerjee 
to four persons, viz., Jadu Nath Das, Kalachand Sirdar, Tilak 
Chandra Lashkar, and Ram Chand Haldar, and were sub-divided 
by them, the two first holding severally one-half, and the two 
last holding the other half jointly. 

The crops standing in these lands in Aghran 1273 were 
attached, and the plaintiffs in the various suits alleged that the 
defendants who, were the zemindar and others employed by him, 
carried off and appropriated the crops so distrained. 

The defendants in the different suits did not deny that the crops 
had been removed, but they alleged that they were taken under a 
certificate granted by the Collector under Act X. of 1859; 
which they have failed to produce. 

The Deputy Collector gave judgment in favour of the plain- 
tiffs for the ascertained value of the crops seized, awarding full 
costs, although only a portion of the amount claimed in value of 
the property had been proved. The defendants then appealed to 
the Judge upon two points only: 1st, as to the jurisdiction of 
the Court to entertain the suit; contending that the suit should 
have been instituted in the Civil Court, because the plaintiffs 
and defendants did not stand to one another in the relation of 


VOL. TII] APPELLATE JURISDICTION—CIVIL. 


landlord and tenant, and nothing in Act X. of 1859 was appli- 
cable to the case; and, 2ndly, as to costs. 

The lower Appellate Court refused to entertain the plea as to 
want of jurisdiction in the Collector’s Court to hear the suit, 
that point not having been raised till a late stage in the case, 
after a remand for the propose of local enquiries, and not at all 
in the Court of first instance. As to costs he modified the decree 
of the Deputy Collector, and awarded proportionate costs on the 
amount decreed. 


“The defendants in the various suits then appealed to the High 
Court, urging identical grounds of appeal, which were as follows: 

1, That questions affecting jurisdiction could be raised at any 
stage of the case, since decrees passed without jurisdiction could 
have no legal effect. 

2. That the plaintiffs case as laid did not come within the 
purview of Act X. of 1859, and consequently the decrees of the 
lower Court ought to be quashed as passed without jurisdiction. 


Baboos Bangst Dhar Sen and Bhagabati Charan Ghose 
for appellants. ‘ 


Baboos Chandra Madhab Ghose, Kali Mohan Das, and Ro 
mesh Chandra Mitter for respondents. 


Locn, J.— We think that the objection taken in this appeal 
is of no real force. The claim was to recover the value of crops 
which had been distrained under colour of Act X. of 1859 and 
carried away by the defendants. 

The first Court gave a decree for the plaintiff, and that order 
has been confirmed by the lower Appellate Court. Before the 
lower Appellate Court, the special appellant, defendant in this 
case, did not appeal on the facts, but on two grounds, viz, that 


the Revenue Court had not jurisdiction in this case; and on- 


the point of costs. 

The lower Appellate Court held that the question of juris- 
diction had been raised at so late a stage of the proceedings 
that it could not be enquired into. We think the Judge was 
wrong in refusing to dispose of the question. A special appeal 
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has been preferred against his judgment, and though we think 
that the Judge should have disposed of the question, although 
advanced at so late a stage of the proceeding, we think the 
objection has not in itself any real weight. The case is one 
which must come either under section 142 or section 143, Act 
X. of 1859. Section 142 contemplates the case of persons 
having authority to distrain, but who distrain otherwise than 
according to the provisions of the Act. Section 143 contem- 
plates the case of persons not empowered to distrain, but who 
under the colour of the Act do distrain. 

It has been urged before us that section 143 contemplates. 
the cases of those who, though they have not power to distrain, 
do so and proceed under the provisions of the -Act; but does not 
embrace a case such as this, where persons not empowered to 
distrain do so under colour of the Act, but do not follow the provi- 
sions of the Act, i. e. where persons professing to distrain forcibly 
carry off crops to which they have no right. 

We think this is a wrong view of the cases contemplated ° 
under section 143. It appears to us that that section not only 
contemplates the case of a person who professes to follow the 
provisions of the law, though he has no power to distrain ; but 
also comprises the case of a person who under colour- of the 
Act does distrain, but does not do so according to the provisions 
of the Act. Such persons are considered by that section as 
trespassers, and are liable to the penalty of trespass in addition 
to damages which may be awarded against them by the Revenue 
Court. , 

Under this view of the case we dismiss this appeal with costs. 

This decision governs the analogous appeals, Nos. 2618 of 
1868, 2621 of 1868, 2622 of 1868, and 2624. of 1868. 


Mirter, J.—I concur. 
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Before Mr. Justice Loch and Mr. Justice Mitter. 


GANES CHANDRA CHOWDHRY anp orers (Puamrirrs) v. RAM 1869 
KUMAR CHOWDHRY (Derenpant.)* . June 25, 


Act VIII. of 1859, s. 7—Relinguishment of Claim. ` 


In a suit by members of a Hindu family which had become separate in 1862, to 
- recover certain moneys said to have been misappropriated by the defendant while 
manager of the joint estate, it appeared that the plaintiffs had previously sued him, 
since the separation, to recover certain other moneys belonging to the said joint 
estate also said to have been misappropriated by him while manager, and obtained a 
decree. 
Held, that the present claim should have been included in the former suit, and 
whether the omission was by mistake or not, it must be taken to have been relin- 
quished, and under section 7 of Act VIII. of 1859 could not now be entertained. 


THE circumstances of this case were asfollows. The plaintiffs 
sued to recover 5,000 rupees. The defendant was the manager 
eof his and their joint family estate during a period extending 
from the end of the year 1266 (1859) to the month of Aswin 
1269 B. S. (1862), and kept under his control and in his custody 
all the papers and account-books connected with the joint family 
estate. 

Within the estate Deaee Bawooly was a Golabari at Govind- 
pore, of which one-third share belonged to the defendant and 
a two-third share to the plaintiffs. It was asserted that during 
the incumbency of the defendant as manager of the joint pro- 
perty, he fraudulently misappropriated the whole amount of 
paddy which was in stock in the Golabari at Govindpore, and 
withheld all account-books relating to the joint property. After 
relinquishing Rs. 588-2, the plaintiffs claimed 5,000 rupees. 

The separation of the family took place in 1269, B. S. (1862), 
from which time the plaintiffs dated their cause of action. The 
defendant filed a lengthy written statement denying liability, and 
pleading inter alia that the plaintiffs had once before instituted 

- a suit, No. 49 of 1864, in the Principal Sudder Ameen’s Court, on ° 
the ground that he had misappropriated certain money belonging 


* Regular Appeal, No, 237 of 1868, from an order of the Judge of Nuddea, dated 
the 27th June 1868. 
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to the joint estate during his managership, and obtained a decree; 
that the cause of the present action accrued before the institution — 
of, but was not included in, that suit. It must therefore be sup- 
posed that the claim was relinquished, and could not now be 
proceeded with under section 7 of Act VIEI. of 1859. 

The lower Appellate Court dismissed the suit on other gréunds 
to which it is not now necessary to refer. | 


- Baboos Mahini Mohan Roy and Annada Prasad Banerjee for. 
appellant. 


J 


Baboo Mahendra Lal Shome for respondent. __ 


On appeal by the defendant to the High Court, the following 
judgment was delivered by 


Mirrrr, J.—We are of opinion that this suit is barred by” 
section 7, Act VIII. of 1859. The test in all cases of this ° 
description is whether the cause of action upon which the new suit 
is brought is distinct from the cause of action upon which the 
former suit was instituted. 

On referring to the former suit, we find that the claim then 
made was for certain monies said to have been misappropriated 
by the present defendant, during the time he was acting as the 
manager of the joint family; and his refusal to allow to the 
present plaintiffs their share of the said monies at the time of 
separation was stated to be their cause of action in that suit. 

The cause of action in the present suit, as stated by the plain- 
tiffs, is the refusal of the defendant to make over to them their 
share of certain paddy when the separation of the family took 
place in the month of Aswin 1269, B. S. It is clear therefore 
that the causes of action in both the cases originated in the refusal 
of the defendant to give to the plaintiffs their share of the pro- 
perties realized by him as manager of the joint family. 

The learned Judge of the Court below seems to be of opinion 
that the plaintiffs had by mistake omitted to include the present 
claim in the former suit, and he adds that this mistake was a 
bond fide one. But whether the omission arose from a mistake 
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or otherwise it is not necessary for us to determine in order to 
apply the provisions of section 7 of Act VIII. of 1859. This 
point was raised before the Privy Council in the case of Buzloor 
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Ruheem v. Shamsunissa Begum (1), and it was distinctly held by Ram Kumar 


their Lordships that whether a particular claim arising out of the 
same cause of action is voluntarily relinquished or otherwise, the 
result would be the same, and a second suit for that claim would 
be barred by section 7, Act. VIII. of 1859. Itseems to us clear 
therefore that the present suit is governed by the Privy Council 
decision above referred to; and if we were to hold otherwise, the 
consequences would be grievous indeed. 

- The manager of a joint Hindu family holds possession of 
various items of property, both real and personal, on behalf of the 
family,—Can it be contended for a moment that each member of 
the family has a separate cause of action for his share in each 
item of those properties? If such were the case, the manager 
would be harassed by as many different suits as there were differ- 
ent items of property under his management during the time 
the family remained joint. 

Weare therefore of opinion that this suit is barred by section 7, 
Act VIII. of 1859, and on that ground we dismiss it with costs. 


or * Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


BIN DUBASINI DEBI (PLAINTIFF) v. PATIT PABAN CHATTA- 
PADHYA AND OTHERS (DEFENDANTS.)* 


Suit for Possession—Decree. j 


_ The plaintiff sued for possession of one-third share of certain land after demoli- 
tion of the building erected thereon by the defendants, who were her co-sharers. 

Held, that the plaintiff was not entitled to a decree for demolition of the buildings, 
as she had no right to compel her.co-sharers to adopt her views of the enjoyment of 
the property. She could only get a decree for possession of an undivided one-third 
‘share. 


* Special Appeal, No. 3291 of 1868, from a dercee of the Second Subordinate l 


Judge of Hooghly, dated the 15th September 1868, reversing a decree of the Moonsiff 
of Serampore in that district, dated the 28th May 1868, 
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- Tas was a suit to recover possession of bastu land, on the 
allegation that on the death of the maternal grandfather of the 
plaintiff’s husband, he and his two brothers took possession of the 
property left by him, and remained in joint possession; that on 
her husband’s death the defendants (her husband’s brothers) had 
dispossessed her, and had been erecting buildings thereon. She 
prayed that she might recover possession of her one-third share 
after demolition’ of the buildings erected by the defendants. 

The defendants set up in defence that the suit was barred by 
lapse of time. That the plaintiffhad relinquished her right to 
the property for an allowance for her maintenance. 

The Moonsiff of Serampore found that the plaintiff had pre- 
vented the defendants at the commencement of the building, and 
passed the following decree, viz: “I accordingly decree the suit 
“ with costs, and interest at 12 per cent. per annum from the date 
“ of the decree to the date of realization. The defendants will be 
“ entitled either to remove the materials or to obtain compensation 
“for the value of the building if it is allowed to remain for the 
“ benefit of the owner of the soil, the option of taking the building 
“or allowing the removal of the materials remaining with the 
“ owner,” 

On appeal the Subordinate Judge held that as the appellants 
were shareholders with the respondent, they could not be said to 
have held without a title, and as the evidence of plaintiff was too 
weak to prove that she had prevented the appellants from raising 
the buildings at the time they commenced to build, he held that 
the plaintiff was not entitled to pray for a demolition of the 
buildings, Heaccordingly passed the following decree, viz. “that 
“ the plaintiff do get possession of the one-third shareas proprietor, 
but that her prayer for demolition of the building be dismissed.” 

The plaintiff appealed to the High Court. 


Baboos Hem Chandra Banerjee and Ambika Charan Banerjee, 
for the appellants. , The lower Courts having found the plaintiff's 
right and wrongful dispossession by the defendants, she is entitled 
to recover possession of the property, notwithstanding any improve- 
ment made by the defendants after such wrongful dispossession. 
They cannot claim a higher right than that of removing the 
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materials of the building they have erected upon land which did not 
lawfully belong to them, or of being compensated for the value 
of the buildings: Thakoor Chunder Poramanich v. Ramdhone 
Bhattacharjee (1) is in point. 


Baboo Ashutash Chatterjee for the respondent was not called 
upon. 


JACKSON, J.—It seems to me quite clear, that, under the cir- 
cumstances of this case, the Subordinate Judge was right in refus- 
ing to allow the demolition of the buildings in question. I amata 
loss to understand on what principle the Moonsiff thought him- 
self entitled to make the order which the plaintiff asked for. 
The defendants were two-third owners, that is to say, were 
entitled to an undivided two-thirds share of the property in 
dispute, the plaintiff being entitled to the remaining one-third. 
The defendants purchased from the co-sharers of the plaintiff, and 
appear to have had it represented to them that what they were 
purchasing was the whole of the property. It seems that, at 
some time or another, they got notice of the plaintiff's right, but 
refused torecognise her, and proceeded to erect these buildings. 
It seems to me, that the plaintiff would be entitled to get posses- 
sion of a divided one-third shareif she chose ; and whenever she 
thinks fit to bring a suit for that purpose, the Court where it is 
tried will have to consider what is necessary to be done in order 
to give her possession of that one-third share; but to say that 
she, as one of three joint owners, could compel the other two to 
adopt her views of the mode in which*they should jointly enjoy 
the property, or that the Court could give her assistance in so 
doing, appears to me out of the question. The decision of the 
lower Appellate Court is right, and must be affirmed with costs. 


MARKBY, J.—I also think the decision is right. The Court 
has power when giving the plaintiff a decree for possession of land 
in some cases to restrict him in therexercise of his ordinary rights 


as owner; but I know of no law which enables him to order that 


(1) Case No, 108 of 1865 ; September 12th, 1866, 


269 


1869 


BINDUBASINI 
DEBI 


v. 
PATIT PALAN 
CHATTA~ 
PADHY A. 


“4, 


¥ 


270 HIGH COURT OF JUDICATURE, CALCUTTA’ [B. L. R: 


1869 the plaintiff should exceed those rights. On the other hand if. the 
Bupusasixt plaintiff has a right as joint owner to have those buildings re- 
ee moved she may, exercise it. But whether she has or has not is 

Caatra- not a question in this suit, all she is entitled to is a decree for 
ADAYA possession in the-usual form. 


‘ 
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Before Mr. Justice Norman and Mr, Justice E. Jackson. 
1869 `., `- RANI SWARNAMAYI (Psaintirr) v» GAURI PRASAD DAS 


Tune 30. A ~ (Derexpanr.)* 


Suit for Enhancement of Rent—Intermediate Tenants—Deduction. 


j A deduction of 15 per cent. from the gross rents is a fair and equitable mode of 

assessing the rént payable by an intermediate tenant in a suit for enhancement. Inter- 

mediate tenures should be assessed at a rate so as to allow the tenant a reasonable 
el profit, and not at_a rate at which actual cultivators are assessed. 


.. | .3. + Tuas was a suit for enhancement of rent. 

| . The High Court (Seton-Karr and Pandit, JJ.) in special 
appeal, remanded the case, holding that as the defendant was’ 
- an intermediate holder between the zemindar and many ryots, 
an assessment fixed for his lands at the-full rate of rents: 
payable by cultivating ryots, was not fair and equitable; that 
‘the law did not authorize the plaintiff to assess him so as to 
yender the-holding of the lands by the ‘defendant altogether void: 
of all reasonable profits. The case was therefore remanded to 
the lower Appellate Court with directions to adopt rules suitable 

to the intermediate position of the defendant. 

The lower Appellate Court held that a deduction of 15 | per 
cent, upon the gross asseSsment would be fair and equitable, and 
accordingly passed a decree. 

The plaintiff appealed to the High Court. 


i = Baboos Srinath Dus, Bhagabati Charan Ghose, and Matilal 
Mookerjee for appenguis l f ; 


Baboos ‘Kishen Sakha Mookere and Ramesh Chandra Mitter 
for respondent; l z 


ie Special Appeal, No. 410 of 1869, from a decree of the Officiating Judge of 
Rungpore, dated the 24th November 1868, modifying the decree of the Deputy Col- 
lector of that district, dated the 14th July 1868, ° 
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Norman, J.—This is a suit for rent of 8040 bigas of land 1869 
at enhanced rates. The case was remanded to the first Court Bus SNA 
to'try what would be a fair and equitable rate for a tenant in the  — 
position of the defendant. 

We are of opinion that the decision of the Judge is perfectly 
correct, and proceeds on principles of good sense. In the first 
place he allows to the defendant who occupies a large area of 
land, and who is in point of fact very much in the position of a 
talookdar, a deduction of 15 per cent, from the gross rents which 
cultivating ryots would pay. He computes this by allowing 
84 per cent. for collection charges, and 64 per cent. for profits. If 
the case had rested there, we should have thought that 64 per 
cent, would not be enough to enable a man to live comfortably, . 
and to provide against bad seasons and bad tenants. It appears 
however that the defendant does actually realize for bastu and 
other lands rates larger than those that have been allowed 
in the estimate, and therefore under the circumstances of this 
particular case we cannot say that in this case 15 per cent. is 
not a fair allowance. 

The defendant also claimed under a custom locally known -as 
c Bishun kancha,” a deduction of 2 katas per biga for certain 
lands called “ dokundah” lands, that is lands bearing two crops 
in the year, as it is necessary that some of these lands must be 


left uncultivated for seed beds. 
X * & ¥ * * % 


P 
GAURI PRASAD 
Das, 


On these grounds we affirm the decree of the lower Appellate 
Court, and dismiss this appeal with costs. 








Before Mr. Justice E., Jackson and Mr, Justice Mitter. 


NARATTAM DAS CHOWDHRY anD anorHer (Derenpants) v. ROSO oe 
PYARI CHOWDHRAIN (Paxaxnzirr.)* July A 


Suit for Kabuliat— Objection not taken in Court below—Special Appeal, 


In a decree for a kabuliat, the term for which it is to remain in force should 
not be fixed. i 


* Special Appeals, Nos. 446 and 447 of 1869, from the decrees of the Offici- 
ating Judge of Dinagepore, dated the 3rd December 1868, affirming the 
decrees of the Deputy Collector of that district, dated the 8th September 1869. 
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An objection that the judgment of the Coyrt of first instance is erroneous 
under a ruling of the Pull Bench of the High Court, not taken before the 
lower Appellate Court, will not be allowed to be taken in special appeal. 


Baboo Bama Charan Banerjee for appellant. 
Baboo Girijd Sankar Mazumdar for respondent. 
THE judgment of the Court was delivered by 


Jackson, J.—This was a suit for a kabuliat at an enhanced 
rate.of rent. The kabuliat was allowed at an enhanced rate 
by both the Courts below, ‘and a term of three years was fixed 
during which the kabuliat was to remain in force. The first 


_ ground ‘taken in special appeal is, that. this term should not 


+ x t 


have heen fixed; section 76 of Act X. of 1859 applying only 
to sujta by ryots for pattas, and not to suits by landholders for 


s  Kpuljats. This point seems to have been decided in 1863, in the 
K asé-of Jamds, Hills v. Ishore Ghose (1), in favour of the con- 


eution of the special appellant, and the special respondent’s 

' vakecl docs not object to the erasure of the term from the kabuliat. 
We therefore modify the decree of the lower Appellate Coùyt 
to thah- extent, and we direct that the kabuliat be given without 
any-term. 

The second point raised in special dppeal is, that the plaintiff 
not. having obtained a kabuliat for the exact amount of rent 
for which he sued, his suit should have been dismissed altogether 
under the ruling of the Full_Bench. As no objection to this 
effect was taken before the lower Appellate Court, we will not 
allow it on special appeal. We accordingly dismiss both these 
appeals with the exception of the one modification above alluded 
to. Each party will pay his own costs of the appeal. 


(1) Case No, 927 of 1863 ; September 2nd, 1863, 
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Before Mr, Justice Loch and Mr. Justice Macpherson. 
RAM BAKS LAL (Prarstirr) v. KISHORI MOHAN SHAHA 


AND OTHERS (DEFENDANTS. )* 


Principal and Agent—General or Special Power of Agent—Evidence of 
Agency— Witnesses. 


Where the evidence goes to show that a particular person said to be the agent of 
the defendant was really his general agent, and did transact business of various 
kinds for his principal, it is unnecessary to prove any special power enabling him 
to enter into a particular contract of bargain and sale. 

Per Macrusrson, J.—-The extent and nature of the powers vested in an 
agent are not so much matier of law as matter of fact. If it be proved 
that 2 person acted ordinarily as an agent for the defendant in buying and 
selling articles of merchandise, the fact of his not being proved to have pre- 
viously purchased a particular kind of article would not necessarily opcrate 
against the plaintiff’s case. The Court in deciding the question of agency 
must look to the general evidence on the record. 

A Court of first instance decreed a case ex parte in favor of the plaintiff, and 
at a rehearing, did not recall the plaintiff's witnesses, whom therefore the defendant 
had no opportunity to cross-examine, and again gave a decrce for the pluntiff. The 
lower Appellate Court rejected the evidence of plaintiff’s witnesses, and reversed the 
decree. 

Held, that the Court of first instance should have recalled the plaintiff’s witnesses 
and given the defendant an opportunity of cross-examination. Case remanded 
accordingly. 


Tar facts of this case, so far as it is necessary for the present 
purpose to detail them, are as follows: 


The plaintiff sued as mokhtar gomasta of Megraj and Har- 
bilas, who carried on business together as merchants: he claimed 
rupees 1,091-13, the balance of money due for cotton sold to the 
defendants through one Gyanath Shaha, who, as was alleged by 
the plaintiff, acted as their general agent. The defendants 
denied their liability, on the ground that Gyanath Shaha had 
never been authorized by them to make the purchases of the 
cotton for part value of which the suit was instituted. 

The Subordinate Judge of Moorshedabad at first decreed 
the suit ex purte in favor of the plaintiff, the defendants having 


* Special Appeal, No. 392 of 1869, from a decree of the Officiating Judge of 
Moorshedabad, dated the 18th December 1868, reversing a decree of the Subordinate 
Judge of that district, dated the 30th June 1868. 
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failed to appear; but he afterwards granted a re-hearing, On 
this second occasion he relied on the evidence of certain witness- 
es who had been called by the plaintiff in the first hearing of 
the suit, and whose evidence had been then taken in the absence 
of the defendants; but these witnesses were not examined on 
the re-hearing of the case. He also relied on certain khatta 
books, and remarked: “it appeared that the defendants had 
“ received from the firm belonging to the plaintiff's master, on the 
“ date specified in the plaint, a certain quantity -of cotton, and 
* paid the value thereof, save sicca rupees 1,091-13.” He con- 
sidered it proved that Gyanath Shaha was the mokhtar gomasta 
of the defendants’ firm, and gave a decree for the plaintiff. 

The Judge on appeal reversed the above decision, on the 
ground that the general agency of Gyanath Shaha had not 
been proved., He said, “the evidence on behalf of the plaintiff 
“heard at first was not adduced at the re-hearing of the suit 
“by the Court of first instance. There was nothing before the 
‘“ Court but the evidence of several witnesses and entries in 
“ khatta books which showed that Gyanath Shaha had acted as 
“ agent for the defendants in certain transactions connected with 
“the negociation of hundis. The mere fact of Gyanath Shaha 
“ being proved to be mokhtar gomasta of the firm would not be 
“sufficient to establish the liability of the firm in the present 
“ case, unless it be also proved that he was authorised’ to make 
“contracts of bargain and sale.” The plaintiffs suit was there- 


fore dismissed. 


The plaintiff then appealed to the High Court. 


Baboo Ashutash Chatterjee, for appellants, contended, that by 
the special custom of mahajans, the act of the agent or gomasta was 
rocognized as the act of the mahajan or principal himself; and 
that when the lower Appellate Court found that Gyanath 
Shaha was the mokhtar gomasta of the defendant’s firm, it was 
not necessary to prove special powers. 


s 


Baboo Bhagabati Charan Ghose for respondents. 


Loca, J.— I think this case must go back to the first Court. 
It appears that when the case was first tried, the defendants, the 
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respondents before us, were not present, and the case was 
decided ex parte. The respondents subsequently prayed for a re- 
hearing. Their prayer was granted, and the Subordinate Judge, 
after taking evidence, found that Gyanath was the gomasta of 
the defendants, respondents; that the cotton had been made 
over to them through Gyanath3 and that part payments had been 
made by defendants by means of hundis, and therefore the 
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plaintiff was entitled to receive the balance from the defendants, . 


respondents, 

On appeal the Judge rejected, and very properly, the evidence 
taken in the absence of the defendants, respondents ; and with 
regard to Gyanath, he held that even if the evidence weresufficient 
to prove that Gyanath was the mokhtar gomasta of the defend- 
ants, yet.it would be necessary for him to have a special power 
‘ from his ,principals to enable him to purchase goods such as cot- 
ton, &c., on their account; that there was no proof taken after 


the order for re-hearing, as to the delivery of the cotton and’ 


part payment by the defendants, respondents; and that the 
most the evidence on which the lower Court rested its judg- 
ment-went to prove was, that Gyanath acted as agent for the 
defendants for the transaction of a business in hundis, and that 
the plaintiff failed to make out that Gyanath had general power 
to act for the defendants. 

I think the case must go back, because, when it was re-tried, 
the evidence which was taken in the absence of the defendants 
should not have been used against them, but the Court should 
have allowed the plaintiff an opportunity to produce those or 
other witnesses, and have permitted the defendants to cross-exa- 
mine them. 

With regard to the position of the gomasta, I think the Judge 
has taken a wrong view, in considering that it was necessary 
for the agent to have special powers from his principals to pur- 
chase certain kinds of goods; and the view he has taken appears 
to have had-some effect on his judgment. If the evidence goes 
to show that the party said to be the agent was really a general 
agent, and did transact business of various kinds for his prin- 
cipal, no special power was required for him to transact this 
particular business, . 
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This case will go back to the first Court, who will send for 
the witnesses who were first examined, and allow the respondents 
to cross-examine them; ‘and the Court will allow both parties 
to adduce further evidence if they think proper to do so; and 
the Judge, after hearing the evidence, will dispose of the case. 

By consent of the plaintiff’s pleader the suit remains dismissed 
as against Gyanath, and the suit will be proceeded with only 
against the other defendants, respondents, 

The costs of this appeal will follow the final result of the case. 


MACPHERSON, J.—I concur: I wish to add that even if the 
Courts shall be of opinion that Gyanath Shaha was, as he was 
found to be by the Subordinate Judge, a mokhtar gomasta of 
the defendants, still there will remain to be decided upon the 
evidence the question what his powers as such. mokhtar 
gomasta were. Whether he was mokhtar gomasta or not, it must 
be proved as a fact that he had authority to bind the defendants 
so as to make them liable for contracts entered into by him. 
The extent and nature of the powers vested in an agent are not 
so much matter of law as matter of fact to be decided in each 
case in which a question of agency arises. In the present instance, 
supposing that Gyanath had no written power of attorney 
or mokhtarnama under which he was carrying on the defendants’ 
business, if it shall be proved that he acted ordinarily as the agent 
to the defendants in buying and selling other articles of merchan- 
dize, the fact of his not being proved to have previously purchased 
cotton, will not necessarily operate against the plaintifi’s case 
that he purchased the cotton on account of the defendants. If, 
on the other hand, there is no evidence of Gyanath Shaha hav- 
ing bought and sold goods on account of the defendants, and 
of his acts having been recognized and adopted by the defend- 
ants, or by those who, for the time being, were the members of 
the firm at Mirzapore, now represented by the defendants; and 
if this purchase of cotton was the first transaction in the buying 
of merchandize that was entered into by him, then, in the 
absence of evidence that the defendants actually received or 
paid for the cotton, it may be difficult to hold it proved that 
Gyanath acted as the defendants’ agent, so as to bind them by 
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what he did. But the Courts in deciding the question of agency 1869 
must look to the general evidence on the record as to the mode RA Dag 


of dealing pursued by Gyanath and by those whom be alleged eae 

to be his principals. HAN SITAHA, 
The Subordinate Judge says that it is proved that certain 

part payments, on account of this cotton, were made by the 

defendants. It seems doubtful whether the Subordinate Judge 

intended to say more than that payments on acgount were made 

for the defendants by Gyanath. How this may really be, I 

cannot say: but it is evidently most important that it should be 

ascertained with the utmost accuracy and distinctness, how and 

by whom and when those payments on account of the cotton 

purchased by Gyanath, were made. If payments were made 

by the defendants direct, as if they sent hundis to the sellers of 

the cotton, it would go far to prove their liability. If, on the 

other hand, the payments were merely made by Gyanath, and 

it Is not proved that they were made with the defendants’ cogni- 

zance or by their order, it would prove nothing as against them. 

The case is one of some nicety and importance in itself, and the 

Court must try it with care and accuracy. The parties should 

be allowed to adduce further evidence, if they*desire to do so. 


+ 


Before Mr. Justice Kemp and Mr. Justice Glover. 


RADHA KRISHNA (Derenpast) v. W. C. O'FLAHERTY 1869 
- (Puarntirr.)* July 9. 


Landlord and Tenani—Damage by Fire—Neg ligence—Notice 7 Landlord of a 
Defect in the Building. 


The plaintiff hired a thatched bungalow of the defendant, entered -into 
possession, and after living in the house sometime, lit a fire in the fire-place 
in one of the rooms. The chimney took fire, and the plaintiff's furniture was 
destroyed. He subsequently ascertained that the chimney had been thatched 
over, of which fact he had been all along ignorant 
_ Held, the landlord defendant was liable in damages for the loss sustained 
by him. 


* Special Appeal, No. 920 of 1869, from a decree of the Judge of Patna, 
dated the 19th January 1869, reversing a decree of the Officiating Subordinate 
Judge, dated the 21st May 1868. 
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Per Kemp, J.—The landlord should have given the defendant notice of the 
defective construction of the chimney. Tlie defendant had a right to 
assume that it was properly built. 


Tae plaintiff in this case hired a thatched bungalow from 
the defendant in August 1867. He had occupied the house 


for four months, when one day in December he lit a fire in one of 
the rooms which contained a fire-place. The thatch which went 


over the chimney, as the plaintiff afterwards discovered, took 
fire, there being no vent through the chimney, and plaintiff’s 
furniture was destroyed. Plaintiff brought this suit for damages. 
The Court of first instance dismissed the suit on the Sound 
that asthe plaintiff had occupied the house for four months, 
he ought to have known that the chimney was defective. 
The lower Appellate Court reversed the decision, and decreed 
the plaintiff’s suit, holding that the tenant was fully justified in 


7 taking it for granted thatthe chimney was built in a workman- 


like manner; that he had no notice of the defect ; and that he 
was not guilty of any negligence in lighting the fire. 


Mr. Gregory and Baboo Srinath Das on behalf of the appel- 
lant.—There is mo implied contract between a landlord and 
tenant, that the house is fit for the purposes for which it is 
let: Hart v. Windsor (1), Sutton v. Temple (2) overruling 
Smith v. Marrable (8). There is no implied duty on the 
owner of a house, which is in a ruinous and unsafe con- 
dition, to inform a proposed tenant that it is unfit for habita- 
tion; and no action will lie against him for an omission to 
do so, in the absence of express warranty or active deceit: 
Keates v. Cadogan (4). Negligence or no negligence on the 
part of the tenant in lighting the fire, the landlord is not liable 
to his own tenant for non-repair, &c., nor for any loss or damage 
thereby occasioned tohim. See Woodfall’s Landlord and Tenant, 
page 494. 


Mr. Mackenzie for the respondent.—The negligence alleged 
ig a matter of fact, involving no point of law, and the fact 


(1)*12 M. & W., 68. (3) 11 M. & W. 5. 
(2) 12 M. & W. 52, (4) 10 0. B., 591. 
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having been found against the appellant, the finding cannot 
be interfered with in special appeal. It being within the 
knowledge of the defendant, as appears on the evidence, that 
the chimney was defective in its construction, he should have 
given notice of the fact to the plaintiff, who otherwise was 
entitled to assume, as he did assume, that it was properly built. 
As regards the cases from Woodfall cited by Mr. Gregory, 
they refer.to the non-liability of landlords in England for 
‘repairs (except under express covenants), and have no applica- 
tion to a case like the present. 


Kemp, J.—The defendantis the special appellant in this case. 
It appears that the plaintiff hired a thatched bungalow from 
the defendant at a monthly rent of 30 rupees. We are not 
told whether there was any lease executed ; but it appears that 
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the negociations respecting the hiring of the bungalow were ® 


carried on between the plaintiff and the son of the defendant. 
The plaintiff entered the house in the month of August, 1867. 
On tħe sixth of December or thereabouts the plaintiff lighted 
a fire in one of the rooms of the house,-and the consequence 
was that owing to the chimney being in an incomplete state, 
the thatch of the bungalow caught ftre, the building was des- 
troyed, and with it the plaintiff’s furniture including a billiard 
table. The plaintiff brings this suit to recover the value of 
his furniture which he estimates at Rs. 1,396-7 annas, the 
principal item being the aforesaid billiard table. The plaintiff’s 
case is this, that he was not aware until the 6th of December 
when he lit the fire that the chimney was not built so as to 
admit of the vent of the chimney passing through the roof; 
that assuming that the chimney was constructed in a proper 
manner, he lit the fire; and that as he has been endamaged by 
the defendant’s not giving him previous notice of the defect 
in the chimney, he is entitled to recover the amount claimed.’ 
The defendant’s answer is to this effect. In his written state- 
ment he does not.say that he gave any special notice to the 
plaintiff of the defect in the chimney, but he says that as the 
plaintiff made certain alterations in the bungalow to suit his 
convenience, he must have been well aware that the chimney 


280 


- 


1869 


RapuHa 
KRISHNA 


V. 
W. ©. Q'E LA- 
HERTY, 


& 
HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


was in an incomplete state, and that therefore the plaintiff was 
guilty of an act of negligence, and.that he must bear the 
consequences thereof. The first Court dismissed the plaintiff's 
ease, and held that because the plaintiff occupied the bungalow 
for four months he ought to have acquainted himself with 
the defect in the construction of the chimney; and that 
not having done so he has only himself to blame for the 
‘loss incurred. The second Court, the Judge of Patna, has 
reversed this decision, holding that the tenant, the plaintiff, was 
fully justified in taking it for granted that the chimney was 
built ina workmanlike manner; that he had no notice to the 
contrary from the landlord; and that the tenant, the plaintiff, has 
been guilty of no act of neglect. The Judge on the question 
of the amount claimed found that it was a reasonable claim, and 
gave the plaintiff a decree with costs and interest. I think 
that the decision of the Judge is a correct one, and that this 
appeal must be dismissed. The landlord attempted to prove 
that he had given notice to the tenant of the defect in the 
chimney, but he completely failed to prove that notice. It 
‘seems to me that. when the landlord attempted to prove more 
than he had advanced in his original written statement, he was 
conscious of the defect-in the chimney, and that he ought to 
have given notice to the tenant of that defect, more particular- 
ly as the bungalow is one with a thatched roof. The Judge 
has found as a fact that the plaintiff was guilty of no act of 
negligence; and I think that it is but reasonable that a party 
should assume that where there isa fire-place in a room, and a 
chimney which admittedly extended at all events to the roof of 
the house, there was also a proper venttoit. As the finding 
of the Judge, therefore, isa finding on a question of fact, 
{I would dismiss the special appeal with all costs payable by the 
special appellant. 


GLOVER, J.—I concur in thinking that this special appeal 
should be dismissed with costs, because it appears to me that 
the Judge’s finding that the plaintiff was not guilty of any 
negligence, is a substantial finding of fact with which we could 
not interfere under any circumstances, in special appeal. 


~ 
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Before Mr. Justice Kemp and Mr, Justice Glover. 


MALLIK JAWAD-UL-HUQ and ornens (Puarstirrs) v, RAM 
PRASAD DAS anp anoruzr (Devenpants.)* 
Prescription— U. ser. 


A party claiming the right of user by preseription over the property of another, 
must show not only that the right has existed from ancient days, but also that it 
has been exercised as of right, and has not been interrupted. 


Messrs. R. E. Twidale and C, Gregory and Mohamed Yosuff 
for appellants, 

` Baboos Debendro’ ea 'a gan Bese and Kali Krishna Sein for 
sansa : 

The facts sufficiently appear in “the E of the Court, 
which was- dèlivered by 

GLOVER, J.— This was a suit to have sundry channels cleared 


in, and obstructions removed from, a watercourse and from the” 


opening of an “ ahur,” or reservoir, inasmuch as they prevented 
the plaintiffs from using the surplus water of the “ ahur? for the 
irrigation of their village of Chandi. The plaintiffs claimed 
-a prescriptive right to the use of this surplus water, which 
admittedly belonged to the defendants, and their allegation is (an 
allegation not denied) that the flow of the water has been stop- 
ped by an embankment, and carried off to irrigate the lands of 
a lffely purchased property < of the defendants situate close by 

the plaintiffs’ village of Chandi. There are other allegations 
as to the position of the opening of the reservoir and as to the 
course of the surplus water, after first leaving the “ ahur,” which 
are denied by the defendants. 

The defendants also traversed the plaintiffs’ allegation as to 
Mauza Chandi being irrigated by the surplus water of the 
Kesai reservoir. The first Court’found for the plaintiffs, but on 
“appeal the Judge reversed that decision, holding that the plain- 
tiffs who claimed a right of user-of the water had not shown any 
exercise of that right within the last twelve years, and had there- 
fore lost it. 


* Special Appeal, No. 359 of 1869, from a décree of the Judge of Gya, dated the 
23rd November 1868, reversing a decree of the Principal Sudder Ameen of that 


district, dated the lst December 1866, 
i 36—c 
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It is urged in special appeal that as it had been admitted by 
the defendants that the plaintiffs’ lands were irrigated as stated 
by them in the years 1815 and 1848, it was for the defendants to 
show when the interruption to the user took place, the onus 
being on them. 

We think that the Judge’s finding in this case is one of fact 
on evidence, with which we cannot interfere in special appeal. 
The onus of showing uninterrupted user of the defendants’ 
surplus water was on the plaintiffs. They produced witnesses who 
deposed to the fact, but the Judge disbelieved those witnesses; 
and. the remaining evidence only showed that many years back 
the plaintiffs had enjoyed the privilege they now claim. There 
was nothing in the Judge’s opinion to connect that enjoyment 
with any present user of the water,.and the direct evidence was 
discredited. 

As to the evidence of the malik of the neighbouring village 
of Lutkun, which the Judge is said to have misconstrued, we 
do not find that the Judge has ignored the fact that he deposed 
to some extent in favour of the plaintiffs.. Although he has only 
noticed the words of his deposition with reference to another 
part of the case, the Judge is careful to note in his decision 
that he has considered and weighed all that has been urged on 
either side. : 

As to the Ameen’s report, we do not see how it benefitgthe 
plaintiffs’ case, for granting that it does describe the appearance 
of the ground as in some way supporting the plaintiffs’ case, it 
is not denied that there was at some former time a passage for 
the water although there may be none now; and for the rest the 
Judge has found the report altogether in the defendants’ favor. 

A party claiming the right of user by prescription over the 
property of another must show not only that that right has existed 
from ancient days, but also that it,has been exercised as of right, 
and has not been interrupted. In this case the utmost the 
plaintiffs have proved in the Judge’s opinion is that more than 20 
years ago, they used the surplus water of the “ ahur.” The Judge 
finds it not proved that they had so usedit any time within 12 
years of the institution of this suit. 

This special appeal is dismissed with costs. 
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Before Mr. Justice Loch and Mr. Justice Macpherson. - 


NAIMUDDA JOWARDAR (Derenpanr) J, R. SCOTT MON- 
CRIEFF (Puautirr.)* 


Plea to the Jurisdiction of the Court—Jurisdiction— Appeal—Basiu Lands— Act 
X. of 1859. 


The question of jurisdiction cannot be raised in appeal for the first time, 
unless it appear upon the face, of the pleadings or the admission the of par- 
ties or upon the evidence, that the suit will not lie. 

Batsu land (land used for sites of hoises) situated in a town, cannot ‘form 
the subject of suits under Act X. of 1859 for enhancement. 

Bastu land which is the site of a house occupied by a ryot engaged in 
cultivating the surrounding lands, does fall under the provision of Act X. of 


1859. 
When it did not appear on the face of the pleadings, or on the evidence, 


under what kind of bastu the land in dispute falls: and no plea to the jurisdiction 
of the Court under Act X. of 1859 had been taken in the Courts below, the 
High Court will not remand the case to enquire under which class of 
bastu land the subject-matter of suit falls, or entertain the point of jurisdic- 


tion in appeal. 


Tue plaintiff brought this suit in the Court of the Deputy 
Collector of Kooshtea for arrears of rent of certain bastu land 
at an enhanced rate. The defendant alleged that he had the 
jumma from time immemorial, and that he had paid one uniform 

rent of rupees 3 for 20 years. The defence was held in the 
Court of first instance not to be proved, and the plaintiff’s claim 
was accordingly decreed. This decision was upheld by the 
Judge, who relied on An admission made by the appellant, 
defendant, that for ryots of his class the rate for bastu land was 
rupees 5; he also considered and said that there was evidence 
to show that rupees 5 was the prevailing rate for lands of a 
similar description held by ryots of the same class as the 
appellant. 

The defendant then appealed to the High Court, where the 
point mainly relied on was that no suit would lie under Act X. 

# Special Appeal, No. 478 of 1869, from a decree of the Judge of Nuddea, dated 
the 25th November 1868, affirming a decree of the Deputy Collector of that district 
dated the 29th November 1867. 
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_ 1869 of 1859 for bastu land, or land witch used as the site of a | 
clang sles house and not for agricultural or horticultural purposes. oo 
"Be. The objection was taken for the first time before the High / 
R. Scorr 
Moncrmerr. Court. 
. Mr. Sandal for appellant cited Kalee Kishen Biswas v. Daa / | 


mutty Jankee (1) Ranee Shurno Moyee v. Revd. C. Blumkardt (2); 
Kali Mohan Chatterjee v. Kali Krishna Roy (3); a Full Bench _ 
décision of the High Court at Agra (4), and Kailas Chandra 


Sirkar v. Durgadas Tarafdar (5). - 
Mr. R. T. Allan for respondent. — 


Locu, J.—The first ground taken in special appeal in this case 
is that the Collector had no jurisdiction to try this case under 


Act X. 
horticultural purposes. 


of 1859, as the land was not used for agricultural or 


The question of jurisdiction is now raised in special appeal for 
the first time, and we think it is taken at too late a stage of the 


proceedings. 


Certain cases have been referred to, in which it 


is said that the plea of want of jurisdiction was admitted in 
special appeal, although it was not urged in the Courts below. 
But in those cases the ‘question of jurisdiction was clear upon 


the pleadings, or from the admission of parties. 


(1) 8 W. R., 251. 

(2) 9 W. R., 553. 

(3).2 B. L. R., Appx., 39. 

(4) 3 Agra H. C. Rep., F. B., 52. 


(5) Before Mr, Justice Loch, and Mr. 


Justice Macpherson, 


KAILAS CHANDRA SIRKAR (DEFEND- 
ANT) v. DURGADAS TARAFDAR 
i (PLAINTIFF. ) 


13th July 1869, 
Act X, of 1859—Exnhancement. 


Lands used for building purposes situated 
in a town are not liable to enhancement of 
rent under Act X., of 1859. 


Locs, J.—We think that this case 
is similar. to Kali Mohan Chatlerjee v. 
Kali Krishna Roy (3). In that case it 
was held that the lands held by the 


Itis urged that 


defendant being used for building pur- 
poses, in fact, in the centre of a town, 
were not liable to enhancement of 
rent under the provisions of Act X, 
of 1859. The present case is similar 
to that. The lands for which enhance- 
ment for rent is claimed, clearly ap-, 
pear from the judgment of the lower 
Courts to be situated on the road 
leading to the bazar and used for 
building purposes within the munici- . 
pality of the town of Kistonagar. We 
therefore differ from the judgments 
of the lower Court, and decree this 
appeal and dismiss the plaintiff's suit. 
As however the ground urged in this 
appeal was not taken in the lower 
Courts, we award no costs. 


MACPHERSON, J.—I concur, i 


« 
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+ In this. ‘case also the question of jurisdiction is patent upon the 1869 
— pleadings,. for the suit is to enhance the rent of bastu land only ; Jowwasar 
` and bastu land is land: used for sites of ‘houses; and not for agri- ee 
$ cultural and. horticultural purposes; ‘and reference has been Moxorwrr. 
\, made to certain judgments of this Court, viz. Kalee Kishen Biswas 
OW; Sreemutty Jankee (1), Ranee Shurno Moyee v. Revd. C. Blum- 
hardt (2), Kali Mohan Chatterjee v. Kali Krishna Ro y (3), 
and to- a Full Bench decision of the: Agra High Court (4) 
to show that suits for enhancement of rent of lands of this 
description do not come undeér the provisions of Act X. of 1859. 
Itis admitted, however, that there is. nothing-in the pleadings 
to show that the land, which is the subject ofthis suit, is situated 
in a town, and itis only to the lands of this description that the 
judgments quoted apply. Bastu land, when it isa part of a 
ryot’s jote or holding, is as much liable to enhancement as any 
other kinds of lands, and is equally liable to be dealt with as 
other lands under the provisions of Act X. of 1859. There is 
nothing in the proceedings below to show that any question of 
jurisdiction was raised on the use of the word bastu land, and 
while we concur in the rulings which have been quoted to us, 
yet we think it is now too late i in this case to admit this.question 
of jurisdiction. 
The second point taken in this oe appeal is that the facts 
found by the Judge below are not sufficient in law to establish 
enhancement under clause 1, section 17, Act X. of 1859. This 
may be disposed of with another objection, viz. that the Judge 
was wrong in saying that the defendant’s deposition amounts to 
an admission of the rate of rènt being rupees 5. ` 
What the defendant says on being examined with regard to ® 
this land is, that the whole of it is bastu Jand, and that the rate 
of rupees 5 is prevalent. The Judge considers this statement, 
with the evidence regarding rates recorded in ‘another case, 
which appears to have been disposed of at the same time, and 
he says, “the Court considers that there is evidence sufficient 
“to show that rupees 5 is the prevailing rate for lands of a 
e similar description held by ryots of the same class ‘as the appel- 


(1) 8 W. R., 251. (3) 2 B. L. R., Appx, 39. 
(2)9 Y. R, 552. -- (4) 3 Agra H. C. Rep., F, B., 52. 
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“lants.” This finding meets all the requisitions of clause 1, 
section 17, Act X. of 1859, but omits to find whether the land 
“is with similar advantages in the places adjacent,” and it 
is urged for the appellant that the absence of these words 
renders it necessary that the judgment should be reversed. 
No doubt it would have been better had the Judge made his 
judgment complete by the use of these words. But, looking at 
the finding of the Judge on this point, it appears to me very 
unlikely that he omitted to look to this point while considering the 
other points referred to in clause 1 section 17, Act X. of 1859, 
though he has failed to state it distinctly. Ido not think that 
the omission of these words is sufficient to justify a remand or 


-reversal. 


Another ground taken in this special appeal is that the Judge 
was wrong in saying that there is no evidence of the purchase by 
the defendant of his alleged mokurrari and mourasi tenure. 
We have no doubt that, when the Judge made use of the words 
“no proof,” all that he meant to say was that there was no suffi- 
cient proof, because he himself mentions the evidence that 
was adduced by the plaintiff to prove this point, and in the 
face of that he could not have meant that there was no evidence. 
Under the circumstances stated above, we think this special 
appeal must be rejected, and we dismiss it accordingly with 
costs, 


MACPHERSON, J.—I wish to add one word with regard to the 
point of jurisdiction, and to say distinctly that in my opinion the 
appellant would have been entitled to have this suit dismissed, 
if it appeared upon the face of the pleadings or the admissions 
of the parties, or upon the evidence, that the land is of such a 
nature that a suit for enhancement will not lie under Act X. of 
1859. But I consider that there is no evidence whatever, and 
that it does not appear on the pleadings that the land is of such 
a nature. 

It is true that some kinds of bastu land cannot be enhanced 
under Act X., e g. land in a town on which a house is built. 
But it is equally true that some kinds of bastu lands are liable to 
enhancement, and do come under the provisions of Act X. of 
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1859, e. g. land on which stands the house óf a ryct, who is 
engaged i in cultivating the surrounding lands; and in the absence 
of any plea by the defendant, or of any suggestion even» by him 
in the lower Courts that the lands, the subject of suit, belong to 
the former class, it certainly seems to me that it would be pre- 


` posterous for us, upon a mere suggestion (for it is nothing more 


than a mere suggestion), of the appellants now made by them 
in special appeal, to send the case back in order to ascertain what 
kind of bastu land it is for the enhancement of the rent of which 
a decree has been obtained, and in order now to consider whether 
the Revenue Court had jurisdiction or not. 

Our decision in no way conflicts with any of the cases quoted 
by ‘the special appellant; nor do we at all dissent from the rules 
to be found laid down in them. 


‘Before Mr. Justice Kemp and Mr. Justice Glover. 


SATTO SARAN GHOSAL BAHADUR (Derenpanr) v. TARINI 
CHARAN GHOSE,.aaent oF Banoo Dicgampar MITTER 
(PLAINTIFF.)* . 


Application for Review— Lapse of Time Specified. 


This was an application for review of judgment of three out of five analogous cases 
decided by the High Court, the judgment in two of which had been reversed by the 


Privy Council, The application was made after a lapse of more than 99 days 


from the date of judgment. 

Held, a lapse of 90 days, under the cir¢éumstances, would not be a bar to the grant- 
ing of the review. 

Shama Churn Chucherbutty-v. ides Chunder Roy (1) distinguished. 


Baboos Hem Chandra Banerjee and Abhai Charan Bose for 
petitioner. 


Baboos Mahendra T. al Shome and Khettranath Bose for op- 
posite party. : e 


* Applications of Reviews, Nos. 91, 92, und 93 of, 1869, against the judgments 
of Mr. Justice Kemp and Mr. Justice Seton-Karr, dated the 3rd Angust 1865, in 
Special Appeals, Nos. 937, 1635, and 3288 of 1865. 


» (1) Case No, 1395 of 1866 ; January 30th, 1868. 
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~- Tre judgment of the Court was delivered by 


Kespr, J.— These are three applications to review the judg- 
ment of this Court, dated 30th of August 1865. 
It appears that Baboo Digambar Mitter brought five separate 


suits for enhancement of rent against Raja Satto Saran Ghosal. . 


The five cases were appealed to this Court specially, and on the 
30th August 1865 the Court, (present :-Kemp and Seton-Kary, 
JJ.) dismissed the appeals. The Raja appealed two of the 
five cases, the valuations of which were above 10,000 rupees, 
to the Privy Council, and the decision of this Court was reversed, 
The Raja now applies, praying that, with referenee to the deci- 
sion of the Privy Council, this Court will reverse its decision in 
the three cases, which were not appealed to England. 

The other side contend that as this application has been made 
more than 90 days from the date of the decision of this Court, 
and as the applicant did not ask for a review of the decision of 
this Court in the three cases, the subject of this application, nor 
take any step to obtain the permission of the Privy Council to 
include those three cases in the appeal made to that tribunal, 
Churn Chucherbutty v. Bindabun Chunder Roy (1), and other 
decisions by Divisional Benches following that ruling, have been 
quoted. í 

We think that the present application must be granted. The 
ruling of the Full Bench refers to a case in which a new 
exposition of the law had been laid down contrary to that which 
had governed the decision of cases for years past. ` It was held’ 
that it would not be right to permit a review of decisions which 
had been passed years ago, merely because this Court had taken 
a different view of the law from that hitherto taken, not by one 


- Bench, but by the Courts throughout the country. 


In the case before us, the interpretation put by the Court 
upones a decision of the Privy Council in the case of Ranee 
Surnomoyee v. Maharajah Sutteeschunder Roy Bahadoor (2), 
and upon Regulation XI. of 1822, was held by their Lordships 
(of the Privy Council) to be erroneous. One decision governed 


(1) Case No. 1895 of 1866 ; January 30th, 1868. (2) 10 Moore’s I, App., 128. 
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the five cases appealed to this Court, and the cases are cognate 
cases, i 

It istrue that the applicant might have asked this Court to 
review its decision in the three cases which were not appealed 
to the Privy Council, or he might, following the precedent laid 
down in the case of Baboo Gopal Lal Tagore v. Teluck Chunder 
Rai (1), have applied to that tribunal to call for the three cases 
and decide them with the cases appealed ; but it is clear to us that 
the applicant did not take this step, because he was under the 
impression that an appeal in a case of a valuation below 10,000 
rupees was wholly inadmissible. 

Taking, therefore, into consideration that the five cases were 
cognate cases; that one judgment governed the five cases; and 
that the judgment of this Court had been set aside in appeal 
by the superior Court, we think that a just and reasonable 
cause has been shown by the applicant, why he did not apply 
for a review at an earlier date. 

We may observe that this application had been made within 
90 days from the decision of the Privy Council. 
~ The decision of this Court in special appeals, Nos. 937, 1635, 
and 3288, as also the decision of the Principal Sudder Ameen 
of the 24-Pergunnas, are reversed, and the special appeals, 
Nos. 937, 1635, and 3288, are decreed with costs, including the 
costs of this application. 








Before Mr. Justice Kemp and Mr. Justice Glover. 


MUSSAMUT INDUBANSI KUNWAR (Prarntrrr) v. MUSSAMUT GRI- 
BHIRUN KUNWAR Anp oruers (Drerenpants.)* 


Hindu Law— Possession of one Widow not adverse to the co- Widow—Cause of 
Aciton. 


~ 


A Hindu of Tirhoot died in 1849, leaving two widows anda brother. A com- 
promise was made by the three, whereby they agreed that the brother should remain 
in possession of the property left by the deceased ; and that some land should be 


* Special Appeal, No. 877 of 1869, from a decree of the Judge of Tirhoot, dated 


the 24th November 1868, reversing a decree of the Principal Sudder Ameen of that 
district, dated the 11th February 1868. 


(1) 10 Moore’s I. A., 183, 
37—c 
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assigned to the widows for maintenance. The elder widow died in 1867, and the other 


7 sued the heirs of the brother for recovery of possession of the property. The defence 


set up was that the spit was barred by limitation, as her cause of action arose not 
on the death of her co-widow, but on the death of her husband. 

Held, that as to recovery of possession of a moiety of be eT the cause of 
action arose on the death of the co-widow. 

That the possession of the elder widow was not adverse to the younger widow, 
as the elder widow was permitted to enjoy the possession of the husband’s property 
during her life-time, the younger widow receiving an allowance from the profits of 
the estate. — a 


OnE Lalbehari Sing diedin September 1849, leaving two widows, 
Musst. Phuleswari Kunwar and Indubansi Kunwar, the plaintiff, 
and three daughters him surviving. His brother Ram Tuwukul Sing 
applied to the Collector for mutation of names in the Government’ 
rent-roll. This application was opposed by Phuleswari Kunwar, 
but a petition consenting to the prayer of eRam Tuwukul and pur- 
porting to have been signed by the plaintiff,.was filed on her behalf. 
The Collector ordered the names of Phuleswari Kunwar and 
Ram Tuwukul to be placed on the rent-roll. Ram Tuwukul in- 
stituted a suit against both the widows, for reversal of the above 
order. The present plaintiff made no defence. The parties after- 
wards entered into a compromise, whereby Ram Tuwukul was 
left in possession of the bulk of the property left by Lalbehari, 
who at the time of his death was in commensality with 
his brother, and the residue was -assigned for the mainte- 
nance of the widows. Ram Tuwukul continued in posses- 
sion up to his death in 1852. In 1857, the daughters of Lal- 
behari instituted a suit against Chein Kunwar, the widow of 
Ram Tuwukul, and the said Phuleswari Kunwar and Indubansi 
Kunwar, for possession of the property left by their father; and 
in 1859 obtained a decree, which was confirmed in appeal in 1860. 

The present suit was instituted on the -29th April 1867 by, 
Indubansi Kunwar for possession of the property left by her hus- 
band, on the allegation that on her husband’s death the elder widow 
Phuleswari succeeded to his property, and that her right accrued 
on the death of the elder widow, which took place in December 
1866. She denied having any knowledge of the petition to the 
Collector, or of the subsequent litigation between the other 
members of the family. 


s 
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` The defendant set up (inter alia) that the plaintiffs right of 
action arose on her husband’s death in 1849 ; and as the suit was 
instituted after a lapse of more than 12 years, the suit was barred 
by limitation.” 

The Principal Sudder Ameen held, that the possession of the 
widows of Lalbehari was proved, and consequently the sult was 
not barred by lapse of time. _ 

On appeal, the Judge held that as both the widows had an equal 
right of inheritance, the cause of action arose on the death of 
the plaintiffs husband, and as the suit was instituted after a 
lapse of more than 12 years, it was barred by limitation. 

_ The plaintiff appealed to the High Court. 


Baboo Mahes Chandra Chowdhry, for the appellant, contended 
that’ the possession of the elder widow was not adverse to the 
younger widow, but quite consistent with the rights of the latter. 
By the Hindu law all the widows are looked upon as one person, 
and there are express texts shewing “that when there are 


several widows, the eldest is the proper person to manage the 


estate for all the others. Mitakshara, Chap. IL, Sec. I., v. 38; 
Strange’s Hindu Law, Vol. I., pages 137 and 56; 3 Colebrooke’s 
Digest, 461, 489; Mac. Hindu Law, Preliminary, pages 12-13 ; 
2 Mac. Hindu Law, pages 20 and 21; Shama Charan’s Vyavashta 
Darpana, pages 42, 58,59; under clause 13, section 1, Act XIV. of 
1859; limitation could not have been successfully pleaded, 
even if a suit for partition had been brought by the younger 
widow after 12 years from the death of the husband, some 
portion of the estate having been received by her in recogni- 
tion of her title. The elder widow succeeding to a qualified 
estate according to. Hindu law, her possession cannot be consi- 
dered adverse to the lieirs, and on her death thé Court is again 
to see who is the heir to the husband, the last full owner.— 
Bhugwandeen Dobey v. Mynd Baee (1). 


Baboo Hem Chandra Banerjee, for the respondent, con- 
tendéd that by clause 12, section 1, Act XIV. of 1859, a 
party is bound to sue within 12 years from the date of the cause 


(1) 9 W. R, P. C. Rul, 23. 
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of action. All the wives of a deceased Hindu have an equal 
right to the property left by their husband (Mac., p. 19); the 
right to claim possession accrues to each on the death of the 
husband, which, in the present case, admittedly took place more 
than 12 years ago. There is no express textin Hindu law that 
the right to possession by inheritance-of the junior wives is placed 
in abeyance in favor of the eldest, and that each of the widows 


cannot claim to have separate possession of her share during the °° 


life of the eldest co-wife. No presumption arises that the posses- 
sion of the eldest co-wife is fiduciary possession for and on. 
behalf of all the widows, and in this case no special circumstances 
were proved to give rise to such a presumption. The decisions 
cited do not bear upon the question at issue, and the. passages from 
Strange are at best mere expressions of the author’s opinion. 
They are not supported by the clear positive text of the Hindu 
law, but are opposed to some authorities. At all events the 
suit in regard to a moiety of the property is clearly barred. 


The judgment of the Court was delivered by 


Kump, J.—The plaintiff, who is the special appellant before 
us, sued for a declaration of her right in, and for possession with, 
mesne profits of the estate of nee late husband, Lalbehari 
Sing. 

It is not denied that Lalbehari died in Sepiii 1849, 


leaving two wives, Phuleswari the elder, and the plaintiff the 


younger wife. By the first wife he had three daughters. He 
had no issue by the plaintiff. 

The Court of first instance gave the plaintiff a decree, over- 
ruling the plea of limitation raised by the defendants. 
_ On appeal, the Additional Judge has reversed the decision of 
the first Court. The Judge is of opinion that the suit of the 
plaintiff is barred under the Statute of Limitations, Before the 
Judge, on the issue in bar, it was contended for the defendants, 
special respondents, that the plaintiff's cause of action arose in 
1849, when her husband died, and that inasmuch as the suit had 
not been brought within twelve years from the date of the 
death of the husband, the claim was barred, For the plaintiff it 
was contended before the Judge, that the cause of action to the 
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plaintiff arose on the death of the elder widow of Lalbehari 1869 
Sing, which took place iù Magh 1274 (1867), and that the suit is flussamur 
> therefore well within time. uae 


\ The Judge observes that the question to be decided is this: Mussamur 


è i ; ; i .. QRIBHIRUN 
“when a Hindu dies, leaving two widows, do they both inherit Konwar. 
‘ “equally, or is the right of the second wife to possession in 3 


“abeyance during the life-time of the elder?” The Judge, after 
7 remarking that he can find: no decisions of the late Sudder or of 
x this Court on the point, proceeds to state that at page 19 l 

sof Vol. L, Sir William Macnaghten says: “If there be 
* more than.one widow, their rights are equal;” that in the 
Joania Darpana it is stated, “if there be two or more 
“Wives, they haye an equal right to inherit the estate, since 
“ they beingof the same tribe are all patnis ; ;” that on the other 
hand Mr. Thomas Strange, at page 56 of Vol. I., says, “ she itis 
“(the elder or first) who succeeds eventually to her husband as 
* his heir, maintaining the others who inherit in their turn on her 
2 death,” and he repeats this statement at page 137, The J udge here 
centr that Mr. Thomas Strange refers to Vol. III. of Cole- 
brooke’s Digest, but that the Judge was unable to find in the 
Digest any such passage. He therefore concluded that Mr. 
Thomas Strange was referring to a case, where the wives not being 
of the same tribe are not of equal rank. On the whole, the 
Judge was of opinion that the weight of authority was on the 
side of equal inheritance, and that he must hold that the suit of 

the plaintiff was barred by limitation. 

In special appeal it is contended— 

That the Judge is wrong in law, inasmuch as his decision is 
based upon the erroneous supposition that the plaintiff had an 
equal right to possession with the elder widow. 

That admitting that the right of the plaintiff was equal, she 
was competent to waive her right to joint possession in favor of 
the elder widow, by consenting to take from the estate a suitable 
maintenance during the life of the elder widow. - - 

That the estate of ‘the deceased was not in the actual posses- 
sion of either of the widows, and therefore neither of them can 
be- said ‘to have been holding the property in exclusion of the 
other. 
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" That no adverse possession for more than twelve years has 


beet pleaded, proved, or found. The Judge was therefore wrong | 


in dismissing the suit as barred. 

That as regards a moiety of the estate, the cause of action 
could, under no circumstances, arise until the death of the elder 
widow. The Judge was therefore clearly in error in dismissing 
the entire claim of the plaintiff as barred by limitation. 


With respect to the last ground there can be no doubt that the - 


Judge was wrong in dismissing the plaintiff's suit in its entirety, 
Admitting that the two widows of the. deceased had.an equal 
right, it is clear that on the death of the elder widows the heir- 
of the husband would be the younger widow. The.elder widow 
had but a life-interest in the estate of her husband, which termi- 
nated with her life. The cause of action to the younger widow 
with reference to the moiety of the estate of the husband held 
by the elder widow, accrued on her death, and then only. 

But it is a most important point whether, under. the Mitak- 


shara, the elder widow inherits the whole estate, the younger. 


widow receiving maintenance from the estate; or whether the 
rights of the two widows are equal. ‘There are authorities in 


. both ways. 


At page 55, Vol. I, of the Elements of the Hindu Law by Sir 
Thomas Strange, itis stated that “the elder widow succeeds 
“eventually to her husband as heir, maintaining fhe others who 
“ inherit in their turn on her death, or even during her life, in 
“ the event of her degradation, or the like.” Again at page 158 of 
the same author, “ when a man has left more widows than one, 
‘and no son by any, she who was first married succeeds, main- 
“taining the others.” On the other hand, Macnaghten at page 19 
says, “ If there be more than one widow, their rights are equal.” 
This much, however, is clear, that, in this case, the possession of 
Phuleswari, the elder widow, was not adverse to the younger 
widow, the plaintiff. The elder widow was permitted to enjoy the 
possession of the husband’s estate during her life-time, the younger 
widow receiving an allowance from the profits of the estate. 

Holding, therefore, that the suit of the plaintiff is not barred, 
we riad the case for trial on the merits. Costs to follow the 
result. 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr, Justice Mitter. 


BARODA PRASAD MOSTAFI (Dzrenpanr) v. GORA CHAND 
MOSTAFT (PLAINTIFF) AND OTHERS (DEFENDANTS.)* T 


` Jurisdiction— Act XLV. of 1860, s. 308—Public Road. 


A. suit will not lie for obstructing a public road witheut shewing any particular 
inconvenience to the plaintiff in consequence of such obstruction. A donor does 
not by dedicating a thing to the public necessarily become a guardian of the public 
guoad that thing. 


. Baboo Bangs Dhar Sen for appellant, 


Baboo Ashutash Chatterjee for respondent. . 


r 
* 


The judgment of ‘the Court was delivered by _ 


Peacock, C. J.—We think it clear that this suit will not 
lie. The plaintiff sues for obstructing a public. road, without 
showing that he has sustained any particular inconvenience in 
consequence of that obstruction. If he can maintain this suit, 
any member of the public can‘do so, and the defendant may be 
ruined by innumerable actions by persons who have not sustained 
a farthing of damages. It is skid that the plaintiff has a right 
to sue because he was one of the persons who dedicated the 
road to the public: but it is not because he gave the road to the 
public that he is necessarily entitled to be the guardian of the 
public, and to sue -whenever there is any obstruction to the 
public, which causes him no inconvenience beyond that which 
is sustained by every other member of the public. 

Section 308 and the following sections of the Code of Cri- 
minal Pr ocedure have provided for the removal of obstructions 
to thor oughfares. Section 310 says, that a person on whom an 
oyder is issued shall be bound to obey the same, or he may apply 


to the Magistrate by petition for an order for a jury to be ap-. 


pointed to try whether the order is reasonable and proper, 


But there is no such thing as a jury in a civil case in this coun-: 


* Special Appeal, No. 654 of 1869, froma decree of the Subordinate Judge of Jes- 
sore, dated the 21st December 1868, reversing a deerce of the Moonsiff of that 
district, dated the 28th March 1868. 
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try, and if the jurisdiction were to be taken away from the 
Magistrate and given to the Civil Court, the parties would be 
deprivedsof a right which the law has intended to give them of 
having a jury appointed to decide whether an order in such a 
case is reasonable or not. In this particular case, the jury have 
actually found that no‘injury to the public has resulted. 

It is unnecessary to decide whether this action has been 
brought from malicious motives; but the first Court found that 
it was brought merely to annoy the defendant who had erected 
a new house on the spot. 

The decision of the lower Appellate Court is reversed, and 
the decision of the first Court affirmed with costs in the lower 
Appellate Court and the costs of this appeal. 


Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 
CHAND KHAN (Puarntirr) v. NAIMAT KHAN (Derenpanr.)* 
Mahomedan Law—Righi to Pre-emption. 


Under the Mahomedan law, the owner of the land through which the land in 
respect of which aright of pre-emption is claimed receives irrigation, has a pre- 
ferential right to purchase rather than a mere neighbour. i 


Baboo Lakhi Charan Bose for appellant. 


Baboo Girija Sankar Mazumdar for respondent. 


THE facts sufficiently appear in the judgment of 


Jackson, J.—The plaintiff in this case claimed -to pur- 
chase certain lands, which the defendants had mutually sold and 
bought, under hug-shafa. He claimed it in two ways, both 
by the right of khulit, and also by the right of vicinage. 
The defendant denied the right called Ahulit ; and as to vicinage, 
he alleged, that he himself was the next neighbour, and therefore 
had, at least, an equal right of pre-emption; and he also denied 
the performance of the tulub-i-muwasabat and the tulub-ishad. 


* Special Appeal, No. 108 of 1869, from a decree of the Subordinate Judge of 
Hooghly, dated the 21st October 1868, reversing a decree of the Moonsiff of that 
district, dated the 23rd June 1868. 
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The Moonsiff found on all the points for the plaintif. The 1869 
Subordinate Judge held that the right which the plaintiff claimed C#x0 | Kuan 
under the denomination of khulit, was not such as the Mahome- Namur Kuas, 
dan law recognised; but he omitted to consider the plaintiff’s 
~ alleged co-equal rightof .vicinage ; and he thought it unneces- 
sary to determine whether the preliminary forms had been 
observed or not. : 
‘The plaintiff comes here in special appeal, and asserts thaj 
the right of khulit was made out. It appears to me, that in 
the circumstances of this case, the plaintiff was entitled to claim 
as shafa khulit. It appeared, because the defendant’s written 
‘statement admitted it, that water from a certain dight was 
accustomed to flow across the plaintiffs land and the land in dis- 
pute. That appears to me to be such participation in the 
appendages of the land as is referred to in Macnaghten on Maho- 
medan Law, page 4, section 6. It seems a more than usually 
reasonable claim, because it would be a matter of great conse- 
quence to the plaintiff that he should be able to acquire land in 
respect of which his own land was burdened with servitude, such 
as that of water passing over it. 

I am also of opinion, that even if this were not the case, the 

plaintiff’s claim to participate in the purchase as being a neighbour 
equally with the defendant, ought to have been considered. 
That, however, is immaterial, because a shajia kabuliat ranks 
above a mere neighbour. We are unable however to dispose of 
this case finally, because the Subordinate Judge, as he thought 
no right was made out, did not determine, whether or not ihe 
plaintiff had observed the necessary, preliminaries. The case 
therefore must go back to him in ‘order that he may find on 
the evidence whether he observed those forms or not. 


MARKBY, J.—I am of the same opinion. 


38~-—e 
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Before Mr. Justice L. S. Jackson and Mr. Justice Markby, 

Pate TRILOCHAN GHOSE ann oraers (Derenpants) v. KATLAS NATH 

ily i9 _ SIDHANTO BHOWMIK BHATTACHARJI (PLAINTIFF) AND OTHERS 


(Drrenpants.)* 
Suit for Possession Onus Probandi—Inference of -Title. 


e Where, in a suit to recover possession of land, the plaintiff succeeded in prov- 
ing that he had been in possession up to a recent date, and that he had been 
forcibly dispossessed. by the defendants, the lower Appellate Court threw 
upon the defendant the burthen of proving his title, and on his failing to do so» 
decreed the case. Held, that this was a fair inference of title and of a right to 
be replaced in possession, without investigating the mode of acquisition 
of the property. 


Baboos Purna Chandra Shome and Bangshi Dhar Sen for 
appellants. 


Baboos Ashutash Chatterjee and Chandra Madhab Ghose for 
respondents. 


THE facts of the case sufficiently appear in the judgment of 


JACKSON, J.—I think the decision of the lower Appellate 
Court in this case is substantially right. Ido not think we are 
called upon to set that decision aside, or to refer any point, as 
suggested, for the consideration of the Full Bench. 

The plaintiffi’s case here was, that he had purchased from the 
heirs of one Efazuddin, who was proprietor of an Ayma close 
to the talook of the defendants called Chuk Bansbaria; that 
he had held possession dewn to 1274 (1867); and that he was 
forcibly dispossessed by the defendants. The defendants deny 
that the land in dispute was a part of the Ayma in question. 
They say it belonged as mal land to their talook, and was held 
by Efazuddin as tenant under them. 

The lower Appellate Court found that the plaintiff had been 
in possession down to 1274 (1867), and had then been wrong- 


* Special Appeal, No. 194 of 1869, from a decree of the Judge of Hooghly, 
dated the 8rd September 1868, affirming a decree of the Sudder Ameen of that 
district; dated the 30th March 1869. 
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fully and forcibly dispossessed by the defendants; and, under 
those circumstances, he called upon the defendants to show by 
what right they had dispossessed the plaintiff; and the defend- 
auts failing to show any such right, he declared that he would 
not enquire into the title of the plaintiff; and, in coming to 
that conclusion, he refers to a decision of this Court 
in Dabjee Sahoo v. Shaikh Tumeezooddeen (1). 

It may be quite conceded, that the Judge’s language in this 
case has been a little unguarded, or at any rate that he has not 
used exactly proper words to convey his meaning. If the Judge 
meant to say that possession as a thing apart from title was 
something which would give the plaintiff a right to recover 
possession of his land, I do not think we should uphold him 
in that opinion; but I have no doubt that what the Judge 
meant to say in this case was that the plaintiff having shown pos- 
session down to 1274, he could infer from the fact of possession a 
right to be replaced in possession, that is, some title to the land, 
and thought it needless to enquire further into title, that is to say, 
to require documentary proof, or specific proof of the mode of 
acquisition upon which that title was founded. Though not put 
in so many words, yet I think, this was what the Judge meant; 


and I think he was right. I think he was also in accordance. 


with the ruling in the case of Dabjee Sahoo v. Shaikh Tumeez- 
ooddeen (1). 

We have been referred to another case, Kalee Chunder Sein v. 
Adoo Shaikh (2), in which, under the circumstances stated in that 
case, a Division Bench refused to infer the title of the plaintiff, 
and ordered the suit to be dismissed. I think that case was dis- 
tinguishable from the present, and without saying whether I 
entirely concur in the opinion expressed in that case, I think it 
no wise militates against the conclusion at which we arrived in 
the present case. ; 

The decision of the lower Appellate Court will be affirmed 
with costs. : 


MARKEY, J.—I am of the same opinion. | I take it that the 
cases fully establish this proposition, that where a plaintiff who 


(1) 10 W. R., 102. (2) 9 W. R., 602. 
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séeks to recover possession from the defendant, shows that he 
has been at some period peaceably in possession of the property 
which he claims, all that can do for him is to afford some 
evidence from which the Courts may infer title; and I am not 
aware that there is any conflict in the decisions of this Court 
upon that point. Certainly, there is none so far as the decisions 
which have been brought before us by the vakeel for the appellant 
are concerned, The case of Dabjee Sahoo v. Shaikh Tumeezood- 
deen (1) is perfectly clear. There the plaintiff held under a purchase 
from a person who had been conclusively decided to have had no 
title. Of course, under those circumstances, his possession could 
avail him nothing, supposing as it no doubt was in that case, 
that the possession had lasted less than 12 years; the case of 
Kalee Chunder. Sein v. Adoo Shaikh (2), also I entirely concur in. 
That case simply lays down the proposition that ‘possession by 
plaintiff can only be used as evidence of title. In this case 
the Judge has only so used it. The plaintiff was admitted to be 
an Aymadar, and to have been in possession of the land in 
dispute down to the year 1274 (1867); the defendant was the 
talookdar, and the defendant has recently turned out the 
plaintiff, who, up to that period, was peaceably in possession, 
and what I take the Court in substance to have said in this case 
is this: “upon that state of circumstances, if the defendant 
“carries his case no further than that, I shall assume that the 
“ plaintiff had a title.” In assuming that, I think he was 


_ acting in perfect accord with the decisions referred to, and, I 


may say, I am not acquainted with any decision here or 
elsewhere that lays down any different principle. 


(1) 10 W. R., 109. (2) 9 W. R., 602. 


g. 
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\. oa Before Mr. Justice Kemp and Mr. Justice Glover. 
) BISSESWAR PANDAY (ons or THE DEFENDANTS) v. BHAGWAN DAS 1869 
i ; l (PLAINTIFP.)* July 16. 


4 : í i X 
° Suit for Refund of Purchase-money paid for Property bought in Auction-Sale 
_ in Execution of a Decree—Act VIII. of 1859, ss. 258 & 269. 


s 


The plaintiff purchased at an auction-sale in execution of a decree, the right, title, 
and interest_of a judgment-debtor in certain property. The sale was confirmed on 
30th November 1866. On proceeding to take possession he was opposed by the 
defendant, who asserted {hat he was in possession of the property as his own. Ina 
snit under section 258, Act VIII. of 1859, for a refund of the purchase-money, the 
sale still remaining uncancelled, held, the suit must be dismissed ; that section 258 
of Act VIIL of 1859 only applied to cases where the auction-sale had been can- 
celled ; that the proper course for the plaintiff to have pursued was to have brought 
a suit under section 269 of Act VILL of 1859, for a declaration of the judgment- 
debtor’ s right, title, and interest in the property. 


Baboo Kali Kahna. Sen for. E E ` 


Mr. R. T, Allan and Baboo’ Bhowani Charan Dutt for res- 
pondent. 


Tue facts óf the case and points urged in - sufficiently 
pe in the judgment of me Court, which was delivered by 


‘Grover, J STi was a suit by the paehaaii in execution 
of a decree of the rights and interests of Mussamut Sheoraj 
Kunwar, to recover from the decree-holder the amount of the pur- 
chase-money paid to him, on the ground that the party whose rights 
and interests the plaintiff purchased has been found in reality 
to have no rights, and that therefore he, the plaintiff, has got 
nothing by his purchase, and is entitled to receive back the 
purchase-money. It appears that after the sale was confirmed, 
which took place on the 30th November 1866, the plaintiff w, ent 
to take possession of his purchase, and was then obstructed by 
one Deonarayan who claimed to hold the land as his own pro- 


* Special Appeal, No. 1071 of 1869, fons a decree of the Subordinate Judge 
of Sarun, dated the 17th February 1869, reversing a decree of the Moonsiff of that 
district, dated the 3rd September 1868. 
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1869 . perty; on this, the purchaser filed a complaint before the Civil 
pide Court under section 269 of the Code of Civil Procedure, claim- 
oe ing its assistance to get possession of his purchased property. — 

Das. The Sudder Ameen called upon the party in possession, and as- 
between him and the purchaser found that as Deonarayan was 
in possession of the disputed land, and had been so for a long 
time, it was not proper to eject him on the petition of the auc- * 
tion-purchaser; he added however that his decision confirming 
Deonarayan in possession would not be a proof in any subsequent 
suit that might be brought of that party’s right and title to 
retain possession. 

The Court of first instance considered thdt the plaintiff was 
not entitled to get back his purchase-money ; that he had bought 
. with his eyes open the right, title, and interest of Mussamut 
Sheoraj Kunwar; and that if that right, title, and interest turned 
out to be nothing, he had only himself to blame. The Principal 
Sudder Ameen, however, considered that the plaintiff was 
entitled to get back his money from the decree-holder, on the 
ground that the decree-holder had included what was the right 
of other parties in the schedule of properties said to be his judg- 
ment-debtor’s, and that the plaintiff had no opportunity and no 
means of detecting this fraudulent entry, and that therefore the 
decree-holder ought to refund the purchase-money. It, appears 
to us that the decision of the Principal Sudder Ameen was wrong 
under section 269, under which section the plaintiff applied to 
the Sudder Ameen. The Court had power to enquire into the 
matter of the complaint, and pass “such order as was proper 
under the circumstances of case; now the “Sudder Ameen 
taking all these circumstances into consideration refused to give 
the purchaser possession of the land, on the ground that the 
objector had been for a long time in possession of it: whether this 
order was a correct order or not, and whether the Sudder Ameen 
ought not to have gone further and looked also into the objector’s 
right to retain possession, it is not for us.to inquire. The order 
whether right or wrong was a final one, and was not open to 
appeal; but the purchaser was not left without a remedy; he- 
might, if he chose, have brought a suit against the party obstruct- 
ing his entrance into the purchased property to establish the 
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title of the judgment-debtor to that property ; and as he did not 
choose to do so, it appears to us that he has shut himself out 
from any other remedy. The order of the Sudder Ameen, as 
we already observed, decides nothing as to the right and title of 
the judgment-debtor in this particular property ; so that for all 
that appears on the record it may be that there is some right 
still existing to that property in the judgment-debtor, and that 
the purchaser might, if he had chosen to institute a suit under 
section 269, have established that right, and have got possession 
of what he had purchased. Instead of taking that course he 
las sued to recover his purchase-money. Now there is no 
section of the law that we know of that enables him to recover 
it; section 258, which has been quoted in support of the 
plaintiffs contention, refers, we are inclined to think, solely 
to causes in which a sale of immoveable property has been 
reversed on the ground of irregularity, but even if this section 
were applicable to all sales that have been reversed, whether 
for irregularity or any other cause, itis Clear that it cannot apply 
to the present casé, inasmuch as here the sale has not been 
reversed; it remains uncancelled to this day. ~ 

We have been referred to certain cases of Rajib Lochan v. 
Bimalamani Dasi(1) and Brojendur Roy Chowdhry v. Jugur- 
nath Roy (2); but these decisions refer -to causes in which 
sales have been set aside, and therefore have nothing in 
common with the present case. It seems to us therefore that 
as the plaintiff had by law a remedy, and did not choose to 
take advantage of that remedy, and as there is no special provision 
in the law (the sale remaining uncaucelled,) by which he can 
recover his purchase-money, his suit must necessarily fail. We 
therefore reverse the decision of the Appellate Court, and decree 
this appeal with costs. 


(1) 2 B. L. R, A. C., 82. (2) 6 W. R., 147. 
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Before Mr. Justice Bayley and Sir ©. P. Hobhouse, Bart. 


MOHAMED AZSSAR ALI (Prarnrtwr) v. NASSIR MOHAMED 
AND OTHERS (Derenpants.)* | 


Suit for arrears of pent pene Os Probandi. 


In a suit for arrears of rent at an‘ enhanced rate, where the defendant set 
up that he had relinquished all the mal land” in his occupation, and that 
the residue of the land in dispute was lakhiraj, held, that the onus was upon 
the plaintiff to prove that the land for which he sued for enhanced rent was 
rent-paying, and not on the defondant to make good his defence. 

_ Beebee Ashruffunnissa v. Umung Mohun Deb Roy (1), Nehal Chand Mistree v, 
Hurry Persaud Mundul (2) and Rajah Suttochurn Ghosal v. Mohesh Chunder 
Mitter (3) distinguished. 


. Baboo Gupi Nath Mookherjee for appellant. 
Moulvi Marhammat Hossein for respondent. 


- The facts sufficiently: appear in the judgment, which was 
delivered by 


HOBHOUSE, J.—This was a suit for arrears of rent at enhanced 
rates. The defendants alleged that as regards one portion of the 
lands in suit they had relinquished it in Chaitra 1273, that is 
previous to the year for which the arrears were claimed. In 
regard to the rest of the lands, the defendants alleged that they 
were rent-free. 

The lower Appellate Court has dismissed the plaintiff's case. ` 

In special appeal, it is urged that the Court was wrong, firstly 
in not throwing the onus upon the defendants. 


m * # * * * * * 3% 


As regards the first objection, the lower Appellate Court has 
held that when the plaintiff sued for arrears of rent upon the 
lands in question, and when the defendant alleged, so far as 


* Special Appeal, No. 929 of 1869, from a decree of the Judge of Tippera, dated 
the 20th January 1869, reversing a decree of the Officiating Deputy Collector of 
that district, dated the Ist September 1868. 


(1) 5 W. Rẹ Act X. Rul, 48. (2) 8 W. R., 183. (8) 3 W. R., 178. 
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regards the only lands of which he admitted and the Court 
has found possession, that they were rent-free, it was on the 
plaintiff to start his case by shewing that he had before received 
rents for those lands. This judgment of the lower Appellate 
Court seems to us to -be in strict accordance with Hur ryhur 
Mookerjee v. Gomanee Kazee (1), and is correct.  Beebee 
Ashruffunnissa v. Umung Mohun Deb Roy (2), Nehal Chand 
Mistree v. Hurry Persaud Mundul (3), and Rajah Suttochurn 
Ghosal.v. Mohesh Chunder Mitter (4) on which the pleader for 
the special appellant relies, are all cases in which the defendant 
held lands of-two descriptions, principally mal, but partly alleged 
lakhivaj; and in these cases it was held that as the allegation of 
lakhiraj was evidently an after-thouglt, and as the greater portion 
of the lands was admittedly mal, so it was for the defendant to 
prove his allegation that the balance of the lands he held was 
lakhiraj. But without stating whether we concur in those decisions 
that is not the case here. Hence the Judge has found that the 
ryot has relinquished all the lands that were mal, and that the 
only land that he now holds are those which he alleges to be 
lakhiraj. 


* % * $ * * * 7 * 


We therefore dismiss this special appeal with costs. 





Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 
PYARI LAL anv Co, (Pruarmrirss) v. E. G. ROOKE (Derenpanr.)* 
_ Public Road— Criminal Procedure Code s. 320— Finding of Civil Court. 


A -magistrate finds, under section 320 of Criminal Procedure Code, on a dispute 
between R. and P., that the public have been in the habit of using a certain road 
over P.’s. land, for carts, &c., and accordingly directs it to be opened (i. e. by 
removal of obstructions). P. brings a regular suit against R., in which the issue 


8 Application for Review, No. 174 of 1869, against the judgment of Mr. Justice 
L. 8. Jackson and Mr. Justice Markby, dated the 5th May 1869, in Special Appeal 
No, $094 of 1868. 


(1) Mar., 523. (8) 8 W. R., 183, 184. 
(2) 5 W. R., Act X. Rul., 48. (4)3 W. R. Oiv. Rul, 178. 
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is, whether the road is public or not: this is found in the negative, except as to 
a foot-path ; costs are apportioned, and the cart-way is ordered to be stopped. R. 
appeals, on the merits, and P files a cross-objection : the first judgment is affirmed. 
On special appeal by R (as to the mode of dealing with the proofs)—Held, the 
finding of the Civil Court was beyond its competence, and the snit.was not such 
as contemplated by section 320, viz., to test the right of ‘ exclusive possession.’ 


Tue plaint in this case, as amended by order of Court, states 
plaintiffs’ possession of the land scheduled, under a patta; avers 
that there is not, nor ever was, any road over the land for carts 
and animals, either for the public, or for defendant; that 
defendant being desirous illegally to open a new road complained 
to the Magistrate, who has thereupon opened ont a road, and 
thereby plaintiffs are injured. Plaintiffs ask, that this new road 
be closed. The cause of action dates from the Magistrate’s order. 

The defendant, in his written statement, alleges that the roads 
are ancient, ¿ e. open for more than twelve years, and in use, 
by the public, for carriages and horses and men on foot. He 
annexes to ‘his statement a rubakari of the Sessions Judge, 
which in ‘effect affirms the finding of the Magistrate. 

The issue merely contrasts the conflicting statements as to 
the existence of a public road. 

The first Court found, in a modified form, for the plaintiffs, 
viz., “that the suit be decreed with this qualification, that the 
“defendant shall have the use of the road in dispute through 
“ which only men can pass, and not of the road through which 
“ carts can pass, and that three parts of the costs of the plaintiff 
« shall be paid by the defendant with interest, and one half the 
“ costs of the defendant be paid by plaintiffs with interest.” 

There is, then, a supplemental order, on plaintiffs’ petition, 
that the cart-way be “ stopped by the assistance of the Court, 
‘so as to prevent defendant’s carts passing through the same.” 

On appeal by defendant, and cross-appeal, the judgment 
was affirmed by the Subordinate Judge. Defendant appealed 
specially, taking objection to the mode in which the evidence 
had been dealt with by the lower Appellate Court. 

The special appeal was argued, and judgment given on the 


5th May (1), on the supposition that the Magistrate had acted 


(1) 3 B. L. R, Appen., 43, 
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under the ‘ Local Nuisance’ clauses of the Criminal Procedyre 
Code (chapter XX), and not merely as conservator of the 
peace, under chapter XXII. 

An application was now heard for review of the former judg- 

ment. On the first ground of review being opened, viz., the 
mistake as to the character of the jurisdiction exercised by the 
Magistrate, both Judges intimated, that it was unnecessary to 
dwell upon that, as the conclusion come to by the Court would. 
have been the same, had they treated the Magistrate’s order as 
made under section 320: upon which footing, therefore, the case 
was now argued. 


Mr. Montriou (Mr.’ Sandal was with him) for petitioner.— 
This action is brought to try the right to a road or way over 
plaintiffs’ land, claimed by the defendant. The defendant 
applied, successfully, for police protection in use of the road, 
pending determination of the right. Instead, therefore, of 
plaintiffs suing defendant for a trespass, or, defendant suing 
plaintiffs for obstruction of the way or for interference with 
defendant in user of the way, the present form of remedy is 
of course, consequent on the Magistrate’s order. We now ask for 
‘the decision of a competent Court,’ as section 320 contemplates 
and dictates. [MARKBY, J.—But what has.the Civil Court got 
to do with the establishment of a highway? Jackson, J.—The 
Magistrate finds that plaintiffs have not exclusive possession, 
and remits them to a Civil Court to contest the defendant’s right. 
The issue of ‘ highway or no highway’ scarcely seems the right 
one. | e 

A right of way is, in its nature, distributive and divisible. It 
may be public or private; it may be for carriages, for horsemen 
or a mere foot-path, The Civil Court, when trying the existence 
and character of the easement, cannot refuse to find the high- 
way, if proved. Although nota mere private right, nor, merely 
aa a highway, subject of a Civil suit, yet, it involves private 

rights, and must be civilly triable asa justification, viz., a right 
to use another’s land. The plaint and issue are both unskilfully 
drawn; but the grievance is stated with sufficient certainty, 
there is a material finding, which defines and limits the way, 
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as.a public foot-path, and the judgment, is, substantially, a 
declaration of right to that effect. The supplemental order may, 
perhaps, be quashed as irregular. No question of jurisdiction 
arises: the existence and character of the easement claimed has 
been effectively tried and decided by a competent Court. The 
only speciality in the case is that before adverted to, viz., that 
the successful effort of the defendant in moving the police, has 
necessarily substituted that very effort and its consequence, the 
order under section 320, for some private act of trespass or of 
obstruction, which must otherwise have been the cause of action, 
upon which the claim of right of way would then have been 
adjudicated; as it now has been, de facto and de jure. 


Baboo Jaggadanand Mookerjee (for the opposite party) was 
not called upon. 


JACKSON, J.—It appears to me that we ought not to alter the 
judgment complained of in this case. It is now pointed out to 
us by the learned counsel who appeared for the petitioner that 
the order of the Magistrate was not passed under section 308, 
but section 320 of the Code of Criminal Procedure. That 
section is in these words, “if a dispute arising concerning the 


“ right of use of any land or water, the Magistrate within whose - 


“jurisdiction the dispute lies, may enquire into the matter, and 
“if it shall appear to him that the subject of dispute is open 
“to the use of the public, or‘ of any person, or of any class of 
s persons, the Magistrate may order that possession thereof shall 
“not be taken or retained by any party to the exclusion of the 
public, or of such person, or of such class of persons, as the 
“case may be, until the party claiming such possession shall 
“ obtain the decision of a competent Court adjudging him to be 
‘‘ entitled to such exclusive possession.” ; 

Now if we accept the argument of the learned counsel, that 
the effect of a decision by the Magistrate under section 320, is 
to alter the position of the parties in respect of their remedies 
in the Civil Court, or in respect of their right to bring an 
action, and if we take the finding, as we must take the finding of 
the Court below, in respect of the facts, then we find that this 


” 


— 
re 7 


- 
woe? 


VOL. IL] APPELLATE JURISDICTION —CIVIL. 


was a piece of land of which the plaintiff claimed to be entitled 
to the exclusive use. He denied that the public or any persons 
had any right whatever in any way to make use of the land in 
dispute. The Magistrate found, and the Civil Court has also 


found, that he was not entitled to such exclusive use, and that 


the public were entitled to walk over that road, and to use it as a 
foot-path.. That being the case, I think the Magistrate’s order 
was perfectly right; namely, that he was quite right in ordering 
that the possession should not be taken or maintained by this 
plaintiff to the exclusion of the public until the party claiming 
such possession shall obtain a decision adjudging him to þe en- 
titled to such possession. 

Then what is the decision which the plaintif would have to 
obtain for the purpose of getting rid of the effect of that order ? 
The section shows that it was a decision adjudging him to be 
entitled to such exclusive possession. It is quite clear that the 
Court could not adjudge him to be entitled to such possession. 
The Court could indeed say that the suit was groundless; that 
the public was entitled to the right of way, a right to walk over 
that land; and that the Court could not deprive the public of 
that privilege. But if any person should go beyond the right 
which was found, that is, the right which the public had to 
walk over that land, and should take his carts over the land in 
dispute, and the plaintiff should be endamaged thereby, the 
plaintiff would have a right of action against such person for 
the trespass. I still think that the Civil Court in trying this 
suit went beyond its jurisdiction, and made an improper order. 

I also think that we could not take the course suggested by 
the learned counsel, namely of correcting the error in point of 
form committed by the lower Appellate Court, and confirming 
merely its finding upon the issues, because neither of the issues 
was the issue contemplated by section 320, nor do I think was 
the lower Court competent to try the issue whether the road 
in the first was or was not a public road. 

For these reasons I think our decision was right, and we 
ought not to interfere with it. This application must therefore 
be ‘refused with costs. - 
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MARKBY, J.—I am of the same opinion. My judgment in the 
former case in no way proceeded upon any distinction between 
section 308 and sections 318 and 320 of the Criminal Procedure 


Code. It proceeded entirely upon this ground, to which I still / 


adhere, that the Civil Court has no jurisdiction to enquire into ‘ 


a public right per se. As ancillary to an enquiry whether a 
person has been injured in private capacity, it may enter upon 
such an enquiry; but obstructedly and otherwise than as colla- 
terally to a suit arising out of a private injury, a Civil Court 
has no jurisdiction to enquire into a public right: and on this 
ground, and this ground alone, I would refuse this application. 
Nor can I imagine by any possibility how such a suit as this 


Magistrate, and in some way or other to question the rightness 
or yagueness of the Magistrate’s order. I must own that I do 
not understand such a suit, nor do I think that any such suit is 
contempleted or created by the sections of the Code of Crithinal 
Procedure which have been referred to. 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 


NILMADHAB SING DAS anv orners (Dnrenpants) v FATTEH 
CHAND SAHU (Puaintirr.)* , 


Act XX. of 1866, ss. 17 & 49— Unregistered Deed—Bye-bil-wafa or Deed of 
Conditional Sale—Admissibilily in Evidence as a Covenant. 


A deed of bye-bil-wafa, or conditional sale, is a deed which, under section 17 of 
Act XX. of 1866, requires registration before it can become admissible as evidence. 
But so far as it is a covenant or agreement for the repayment of the money lent on a 
particular day, it is not an instrument requiring registration ; and therefore for such 
purposes, notwithstanding section 49, it is admissible in evidence. 


Mr, R. E. Twidale for appellant. 
Mr. J. S. Rochfort and Baboo Annada Prasad Banerjee for 
respondent. 


* Regular Appeal, No. 174 of 1868, from a decree of the Subordinate Judge of 
Bhagulpore, dated the 10th June 1868, 
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THE a of the case — appear in the judgment of 1869 
_ NMADHAB 
Sine Das 
Norman, J. —This® was a suit to recover 5,500 rupees, „with eo 
; interest at 2 per cent. a month, from the 2nd of Aswin 1274 T Sant 
(September | 1867 J 
The facts established by evidénce are that the defendants bor- 
rowed rupees 5,300 from the plaintiff, to secure which defendants 
Nilambar, Parmanand, and Bhiknath executed a bond containing 
an agreement that they would repay the principal and interest 
at 2 per. cent, per month in the month of Sraban in the Fusli 
year 1274 (July 1868), and in the event of non-payment thereof 
would sell Mauza Bhowanipore and other properties to the 
plaintiff. The defendant denied the execution of this instrument 
of conditional sale before the Registrar, and consequently as the 
instrument could not be registered, the ee sued to recover 
back the money with interest. | 
The Principal Sudder Ameen held that the instrument as a 
bye-bil-wafa, or deed of sale, was oñe which it was not necessary 
to register. In that view, we do not concur; so far as. it was a 
mortgage or deed of conditional sale, it no doubt created in 
favour of the mortgagee an interest in the immoveable property 
to which it relates, and therefore under section 17,. clause 2 
registration was compulsory. 
But so far as it is a covenant or aefecnant for the repayment 
of the money lent on a particular day, it is not an instrument 
requiring registration, -and therefore in such character and for 
such purposes it is, in my opinion, admissible in evidence notwith- = 
standing the provisions of section 49. The cases of Woodoy Chand 
Jana v. Nitye Mundal (1), and Gopal Prasad v..Nandarani (2) 
_aré nearly in point. I must however express my dissent from 
the proposition that the instrument in the case last cited did not 
directly create a right in immoveable property, or as such require 
registration. 
ye regards the appellants N ilambar, Parmanand and Bhik- 
nath, the appeal must be dismissed with costs. 


(1) 9 W. R, UL. (2) 1B. L. R, A. C., 192, 
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Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


SELAM SHEIKH (Prante) v. BAIDONATH GHATAK 
(DEFENDANT.)” : 


Possession only Evidence of Title—Presumption—Act XX. of 1866, 
ss. 17, 18, 48, 49—-Hegistration— Priority. 


A person in possession of property ought to be presumed to be in lawful possession 
until the contrary be shown. Beyond this, possession is only evidence, to be taken 
conjointly with other evidence to establish or impugn a title. 

A registered deed cannot, under section 49, Act XX, of 1866, prevail against an 
unregistered deed under which possession had been delivered to the alienee. 


Baboos Ashitash Chatterjee and Ambica Charan Banerjee 
for appellant. — 


Baboo Ananda Chandra Ghosal for respondent: 
Tue facts of the case are fully stated in the judgment of 


Markby, J.—The plaintiff in this case sued to recover two 
small plots of land, which we may, for convenience, eall plot No. 1 
and plot No. 2. His case was that he obtained a patta for the 
two plots from the zemindar, on the 16th Baisakh 1275 (1868), and 
got into possession; but that he was ousted by the defendant on 
‘the 2nd Jaisti in the same year. 

The defendant alleged that he had been? continuously in pos- 
session, for upwards of 12 years, of ploť' No. 1, and that he had 
thereby acquired a right of occupancy therein. He also alleged 
that he obtained in 1273 (1867), from the zemindar, for a con- 
sideration, a verbal grant of the plot No. 2 in perpetuity, at an 
annual rent, subject’ however, to enhancement. : 

The zemindar denied that he had granted plot No. 2 to the 
defendant in perpetuity, but he said that he had granted him the 
two plots for 5 years and 3 years respectively, which periods | 
expired in 1274 (1867). `. 


* Special Appeal, No. 3132 of 1868, from a decree of the Subordinate Judge of 
East Burdwan, dated the 25th August 1868, reversing a decree of the Moonsiff of 
that district,-dated the 30th June 1868. 
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There was no doubt about the plaintiff's patta, which was 1869 
registered, The Moonsiff found that the defendant had not been Serax Sain 
12 years in possession of plot No. 1, but he found that the Barokarn 

defendant’s allegation that the zemindar had settled plot No. 2 
} with him in perpetuity was true. Accordingly he gave the 
plaintiff a decree for possession of plot No. 1 only, and dismissed 
his suit in respect of plot No. 2. 

Both parties appealed with regard to plot No. -2. The lower 
Appellate Court says, that inasmuch as the defendant was in 
possession both before and after the grant of the patta to the 
plaintiff “ the party seeking for an ejectment from that posses- 
“ sion must first prove that the possession held by the defendant 
“was under a temporary settlement. But the’ record shows 
“ that the plaintiff, appellant, has been very weak on that point.” 

This appears to me to be an extremely unsatisfactory mode 
of disposing of this issue of fact. A person in possession of 
property ought to be presumed to be in lawful possession until 
the contrary be shown; but this is, I believe, the only presump- 
tion which a J udge, as matter of law, is absolutely bound to 
make. For any purpose beyond this, possession is only evidence 
to be taken conjointly with the other evidence (if any) by which 
it is sought to establish or impugn the title. The Principal 
Sudder Ameen seems to me to have entirely overlooked this 
distinction. He appears to think that he was bound as a matter 
of law to presume .everything in favor of the defendant in pos- 
session. In this, I think, he was wrong. It was admitted that 
the defendant was only atenant. There was evidence, on the 
one hand, that his tenancy had expired, and on the other that 
his tenure was perpetual. - In this state of things, the possession 
of the defendant was only one of the elements to be taken into 
consideration in determining whether or no the defendant had, 
as he alleged, obtained a grant in perpetuity. That this was 
the true mode of considering the question seems to me clear, 
and I think it ig in accordance with the decisions in Shiu Dyal 
Puri v. Mahabir Prasad (1) and Ramdhun Chuckherbutty v. S. M. 
Komultara (2). It appears to me therefore that at present the 


(1) 2B, L. R, Appx, 8 (2) 3 B, L. R., A. C, 99 Note, 
40—c 
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1869 question whether the zemindar had granted these lands to the 
Seran Sanu defendant in perpetuity has not been properly tried. 
Baroxare Tt is said however by the plaintiff, respondent, that we ought 
cael not to remand the case for the trial of this issue, because even if j 
the defendant established the grant to himself in perpetuity, this / 
verbal grant cannot prevail against the plaintiff’s patta which is: 
registered, and section 48 of Act XX. of 1866 is relied on. 

That section provides, “ that all instruments duly registered 
“under this Act, and relating to any moveable or immoveable 
‘property, shall take effect against any oral agreement or 
* declaration relating to the same property.” . 

It would certainly appear, applying ordinary principles of 
construction to these words, that as against the holder under a 
registered title, the holder under a title derived from a parol 
agreement would be in all cases defenceless. If the case falls 
within sections 17 and 48, the parol agreement cannot be given 
in evidence. If the case falls within sections 18 and 48, the 
parol agreement is of no avail. And unless some distinction 
can be discovered which is not at first sight apparent, the pur- 
chaser—no matter whether of an article of food at a shop over 
the counter, or of piece of land worth rupees 10,000—under a 
parol agreement, has, against a subsequent registered purchaser, 
a defective title. 

The consequences of such a construction need hardly be 
pointed out. Probably no one who has purchased any of the 
ordinary articles of daily use or consumption since 1866, would 
be able to make out a safe title to them, nor would it be possible 
to acquire a safe title to the most trivial thing imaginable without 
the expensive and troublesome formality of a registered instrument. 

I think it quite impossible that the Legislature intended the 
Act to apply to such cases as these, and it is therefore necessary 
to search for some distinction which will enable us to escape from 
this conclusion. The choice seems to me to lie between these 
„three courses; either (Ist) to hold that when possession is deli- 
vered, the strict rules laid down in the Registration Act do not 
apply ; or (2nd) to put some limit upon the words “ declaration or 
agreement” in section 48; or (3rd) to make some distinction 
between moveable and immoveable property. 


ee, 
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The most obvious, perhaps the most satisfactory, distinction 1869 
would have been the almost universally recognized one between Seras Suen, 
7 the modes of acquiring moveable and immoveable property. I Bamoa 
y may observe. that the consideration whether or no this distinc- 
| tion exists does not bear directly upon the question before us, 
because the distinction, if any, is in favor of moveable pro- 
perty, and this is the case of an interest in immoveable property. 
But it bears generally upon the interpretation of the Act. 
For to my mind it does not involve any absurditý to require 
in all -cases a registered written instrument to complete the 
title to immoveable property, so that if the distinction could 
be established, there would be much less difficulty in carrying 
out, in théir integrity, the provisions of the Act. But it so 
happens, that contrary to usual principles, a distinction betwéen 
the modes of acquiring moveable and immoveable property is 
not recognized by general Hindu law, which requires the same 
formalities for the acquisition and transfer of all kinds of property. 
We must therefore look for the distinction if it exists at all to the 
Act itself. But though the. Act makes a broad distinction between 
the necessity of registration of moveable and immoveable pro- 
perty in section 17, it distinctly excludes any such distinction 
in section 48, Though therefore a purchaser may, under a parol 
agreement, in some cases, at any rate, of immoveable property, 
and in all cases of moveable property, rely upon his title against 
the former owner, this title will not avail him in any case against 
a rival registered purchaser, whether the property be moveable 
or immoveable, 
Next, what is the proper sense to he attributed to his words 
«e declaration or agreement” in section 48? With regard to the 
first of these words, I imagine that by a declaration, as distin- 
guished from an agreement, is meant a declaration of his wishes 
by the ownér with reference to his property not amounting to ; 
a contract, and which the maker is at liberty to recall; whereas : 
by an “agreement” is meant something which, if correct in” > 
point of form, is binding on the maker. And the . question 
seems to be this; whether under the words “agreement. or : 
declaration,” in section 48, the Legislature intended to include all 
the documents which -must or:may be registered under sections 
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soma CHEIE correct meaning of the words, I come to the conclusion that 
Barnoxarx they did include all such documents. Every document there 


GuAT 


specifically mentioned is either a“‘declaration” or an “agree- 


one. It has indeed occurred to me that it is just possible that- 
the word “ agreement” may have been meant only to refer to 
that kind of agreement which was as yet entirely unperformed ; 
that kind of agreement which English writers sometimes call 
“ executory.” Such a construction is not altogether without prece- 
dent. Some such restricted meaning has been put upon the word 
“ agreement” in the English Statute of Frauds by the decision 
of the Court of Queen’s Bench in Donellan v. Read (1). But 
that decision, though long acted on, has I think generally been 
considered to do violence to the words of the Statute (see Smith’s 
Leading Cases, 5th Edition, 284): and I am bound to say 
I do not understand upon what reasoning it is founded. I think 
therefore the word “agreement” in this section must bear its 
ordinary meaning. 

There yet remains the first of the three alternatives which I 

mentioned above, namely to hold that the strict Provisions as to 
registration do not apply where possession of the thing to be 
transferred is given by the owner to the transferee. It is true 
that there is nothing in the words of the Act which expressly. 


authorises such a distinction; but on the whole I cannot help- 


thinking that it must have been intended. It would be very. 
strange, if just when the Law Commissioners were reporting that 
the přovisions of the English Statute of Frauds, which require 
contracts to be in writing, were “ not suited to the habits and 
present condition of the people in India,” that the Legislature 
here should pass a Registration Act which makes not only a 
writing but a registered writing necessary for every transaction 
relating to an interest in land, or goods of whatever value, which 
would be a Statute of Frauds for India going far beyond the 
Statute of Frauds in England in its requirements, and extending 


(1) 3 Bar, & Adol. Rep., 899, 
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ment,” and a division of documents into “declarations” and | 
“ agreements” does appear to be a tolerably correct and complete 
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over all the ordinary. transactions of daily life. I think the Legis- 1869 
lature cannot have intended the provisions of sections 17, 18, and S#-suSusrmu 
48 to apply to cases of transfer of an interest in mdveable pro- Barpoxarn 
perty, where the transfer is followed by putting the transferee in 
. possession ; and if they do not apply to this case, where the subject 
of transfer is moveable -property, neither do they apply to a 
similar case where the subject of the transfer is immoveable. 

It certainly seems that this view is not altogether in accord- 
ance with that which has been taken by another Division 
Bench, when discussing the Registration Act of 1864, in Bothunt- 
nath Sett v. Rusick Loll Barmono(1). In that Act there does not 
appear to be any clause precisely similar to section 48 of the Act 
of 1866, but section 68 of the Act of 1864 is similar to section 50 
of the Act of 1866, giving priority to registered deeds over 
unregistered ones, even in cases where the registration is not 
compulsory. And upon that section PHEAR and Hopnouss, JJ. 
held that a registered bill of sale must prevail over a prior 
parol sale, although the purchaser had obtained possession under 
the latter. They say, “the parol contract cannot rank higher 
‘than an intrument, and it seems to us that whether possession 
“was bad under the first instrument, namely, the first parol 
c contract of sale, or not, is immaterial so far as regards the opera» 
cc tion of the Act. The possession does not affect the title. It 
« only shows that the person had suceeded in obtaining oe 
“ of the property under his title.” 

But, on the other hand, this view seems to me hardly in ac- 
cordance with the view expressed by STEER and PHEAR, 
JJ., in Syud Furzund Ally v. Syud Abdool Ruhim (2) 
where those Judges are reported to have held that Act XIX. 
of 1843 does not apply to a case where enjoyment has 
actually taken place under the first deed; and with great 
respect I’must say that I am unable to assent to the proposition, 
that as a general principle of law “ possession,” that is, as I 
understand it, the fact of obtaining possession, does not affect 
the title. Ihave indeed generally understood that the delivery 
of possession is not considered absolutely necessary to the 


(1) 10 W. Ru 231, (2) 4 W. R., 30, 
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69 acquisition of title under modern Hindu law. The Privy 


Soran Saena Council have recently expressed a doubt upon this point: Raja 
Barwoxans Shaheb PPahlad Sen v. Baboo Budhu Sing (1). But however 


this may be, there is I think no reason for saying that, under 
modern Hindu law, possession may not sometimes complete an 
otherwise defective title. The acquisition of possession has, in 
all systems of law, European and Oriental, been always treated 
as a most important element in the acquisition of title. Under 
the Roman law it was absolutely essential, traditionibus et usuca- 
pionibus non nudis pactionibus rerum dominia transferuntur ; and 


this is what a Roman lawyer considered as the natural, by which 


. he meant the universal, mode of acquiring property. The same 


notion prevailed, and still prevails, to a greater or less-extent in 
every country in Europe. The French Law recognizes it em- 
phatically in the phrase “ enfait de meubles la possession vaut 
titre.” The necessity in some cases of delivery of possession in 
order to complete title is also, as is well known, recognized by 
the Mahomedan law. And there is no ground for saying, as far 
as I can see, that its effect isignored by the Hindu law. On the 
contrary, I imagine the title of a purchaser from a person who is 
not the true owner, which under certain circumstances is, or 
certainly was, recognized by the Hindu law (see Jaganatha’s 
Digest, Book 2, clause 2, section 2, para. 48) depended entirely on 
possession. In the Mitakshara, Chapter III, section 3, s. 99, of 
the portion contained in the work of W. H. Macnaghten, there 
is a very elaborate discussion on possession, and in section 6 
there occurs this passage: “ It has been shown that possession, 
‘‘when accompanied by a title, is evidence of right; but lest it 
s“ should be supposed that a title without possession affords equal 
s proof, it is declared where there is not the least possession, 
« there the title is not weighty, such is the intent. With what- 
“soever title there is not the least occupancy, in that title.there 
«is no sufficient weight.” These passages seem to me to show 
that, even in Hindu law, by obtaining possession a man not only 
obtained enjoyment under his title, but that he went through a 
ceremony which was to some extent efficacious in completing 
his title. 
(1) 2 B. L R, P. C, 117. 
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‘Moreover, the decisions on the earlier Registration Act of f843 1869 
appear to me to be capable of reconciliation only on the view that SecaSunmuy 
the acquisition of possession has the effect of completing an other- BAIDONATI 
wise defective title. Some of the decisions on that Act in which 
, the unregistered transactions have been supported, rest upon the 
ground that the earlier Act only applies when the rival claimants 
are both purchasérs or donees, or both mortgagees, and not when 
one is a purchaser, and the other a mortgagee. That is the 
ground of the Full Bench decision in Maharaja Moheshur Sing 
Bahadoor v. Bhika Chowdhry (1) andin Kartick Chunder Dhabay 
v. Nobye Sirdar (2). But in two cases, Bhyroo Chunder Misser 
v, Ram Chunder Bhuttacharjee-(3) and Imrit Singh v. Koy- 
lash Koer (4), it has been held that a registered deed of 
sale will not prevail against an unregistered sale or gift 
of prior date. In both these cases, however, the first 
purchaser had got into possession, and that fact is relied 
upon in the judgments. Upon this ground and upon this 
ground alone, as it appears to me, these judgments can be sup- 
ported.- There is algo the decision in Syud Furzund Ally v. 

Syud Abdool Ruhim (5) to which I have already alluded. On the 
other hand, in the case of Prahlad Misser y. Udit Narayan Sing (6), 
it was held thata title derived from a registered mortgage was, 
under.the Act of 1843, a better title than that derived from a pre- 
yious mortgage which was unregistered. This last I must say, seems 
the only possible interpretation of that Act, if it applies, and 
it did apply in the case of Prahlad Misser v. Udit Narayan 
Sing (6), because the first mortgagee had not obtained. possession.. 

The result is, that in my opinion the case ought to be remanded 
for a decision upon the question, whether the zemindar granted 
to the defendant plot No. 2 in perpetuity, and that if he did 
so, effect ought to be given. to the grant notwithstanding the . 
subsequent registered patta. 

' With regard to plot No. 1, the finding of the lower Appellate - 
Court is also unsatisfactory. The first Court had found that 
the defendant’s allegation of a right of occupancy by 12 years’ 

- (1) Case No, 645 of 1865 ; Feb, 5th, 1866. (4) 11 W. R., 559, 


» (2) S. D. A,, 1852, 987. f (5) 4 W. R, 30. 
(8) 1 Hay. Rep, 261, (6) 1 B. L. R., A. C., 197. 
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1869 possession had not been proved. The defendant appealed against 
Serax SaEIKE the decision, and the Principal Sudder -Ameen reverses this part 

Barpoxari of the Moonsiff’s decision, but his finding is most indefinite. 
He merely says that “ the evidence produced by the defendant 





in support of his possession is conclusive enough.” But there , 


was no dispute about the defendant’s having been in possession, 
the dispute was as to how long he had been in possession, and 
the Principal Sudder Ameen ought, before reversing the de- 
cision of the Moonsiff, to find distinctly that the defendant had 
been 12 years in possession, and had been so under such circum- 
stances as to give him a right of occupancy. 

I think therefore that the case ought to be remanded for a 
retrial of the two questions which I have pointed out. 


JACKSON, J.—TI concur. 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 


1869 
July 30. BANDHU ROY anp oruers (Puatntirrs) v. HANUMAN SING anp 
OTHERS (DEFENDANTS.)* 





Act VIII. of 1859, ss. 2836—243—Prohibitory Order—Purchase of Property 
by Judgment-creditor. 


In execution of a decree the defendant caused a decree of the plaintiff awarding 
him rupees 925 to be attached, and under section 236, Act VIII. of 1859 caused the 
prohibitory order to be fixed in a conspicuous part of the Court-house and copies 
thereof to be delivered to the judgment-debtors. The decree was subsequently sold 
by auction, and the defendant purchased it for rupees®0. On special appeal by the 
plaintiff, upon the ground that the sale was irregular as the prohibitory order had 
not been served upon him. 

Held, that the prohibitory order having been in accordance with the provisions of 
section 236, Act VIL. of 1859 was legal and regular. 

Held, that the Court executing the defendant’s decree ought not to have sold the 
plaintiff's decree, but should have under section 243 appointed a manager to enforce 
the plaintifi’s decree. 

That a decree-holder ought not to be allowed to bid and purchase at a sale in 
execution of his decree without an order of Court previously obtained upon notice 
to the judgment-debtor. 

Practice of English Courts regarding sale in execution of decrees discussed. 


* Special Appeal, No. 2620 of 1869, from a decree of the Additional Judge of 
Bhagaulpore, dated 20th July 1868, reversing a decree of the Principal Sudder 
Ameen of that district, dated the 9th April 1867, 


~ 
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Baboos Ananda Chandra Ghosal and Chandra Madhab Ghose 
for appellants. 


a 


Baboo Kalikrishna Sen for respondent. 


Norman, J..—Hanuman Sing, having obtaineda decree against 
the plaintiff, applied to the Court for execution by attachment of 
a decree in a suit of Bandhu and others against Karu Mahanto 
and others for rupees 948. The Court made an order upon this 
application, and under section 236 of Act VIII. of 1859 issued 
a written order prohibiting the now plaintiff Bandhu Roy from 
receiving, and Karu Mahanto from making payment of thé amount 
decreed until the further order of the Court. 

This order was served as prescribed by section 239, by fixing 
up the order in some conspicuous part of the Court-house and 
by delivering copies of the written order to the judgment-debtor. 
The attached decree was sold by public auction after the usual 
proclamation, and realized rupees 20 only. The plaintiff’s con- 
tention is that the sale was irregular, inasmuch as the prohibitory 
order under section 236 was not sérved on him. But the Judge, I 
think, rightly holds that the service of the prohibitory order 
having been in accordance with the provisions of section 
236 was legal and regular, atid therefore dismisses the suit. 
The plaintiff is not entitled to the particular relief which 
he seeks in this suit, and we must therefore dismiss the present 
appeal. Thereseems however strong reason to suppose that the sale 
of this decree has worked a great oppression on the plaintiff. 

The facts are not clearly stated in the judgment of either of 
the Courts, but I am led to infer that the defendazit having caused 
the decree to be put up for sale, bought it for rupees 20, and short- 
ly afterwards realized by sale of the property of Karu Mahanto 
rupees 975. Upon that I desire to observe; first, unless theré 
was somé very good reason of which nothing appears, the Court 
in executing the defendants’ decree ought not to havé sold the 
plaintiff's decree against Karu Mahanto, but ought to havé required 
the defendants to proceed to enforce that decree by its own process, 
appointing a manager under section 243 if necéssary. By so 


doing the Court would have worked out the plaintiff’s lien under 
41—e 
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the attachment and secured the rights of all parties. The object 
of ,allowing a decree-holder to attach and sell his debtor’s proper- 
ty is to ensure that the property may be realized or turned into 
cash in order to satisfy the decree. , 

If a money-decree is attached, unless it be shown that there 
are no means of realizing the amount of the decree or no prós- 
pect of doing so within a reasonable time, or except at an expense 
to which the attaching creditor ought not to be put, to sell 
the decree is not to realize the debtor’s property but to sacrifice 
it by selling the chance of realizing it. The whole spirit of 
Act VIII. shews that in executing decrees the Court is not to 
lose sight of the interest of the judgment-debtor. In securing 
payment to the decree-holder, it is the duty of the Court to do 
so without any unnecessary injury to, or sacrifice of, the property 
of the debtor. A very large discretion for that purpose is 
reposed in the Court particularly by section 243. 

It certainly never was intended that decree-holders should be 
encouraged or even enabled to speculate in purchases of the pro- 
perty of distressed men at an under value. In any case in which 
property is brought to sale and the price offered is wholly inade- 
quate, it seems to me that the Judge ought to hesitate before he 
allows the sale to proceed. 

Secondly ; it appears to me to be a matter of grave doubt 
whether a decree-holder causing property of his debtor other 
than mere chattels such as house-hold furniture, cattle, grain or 
the like, to be put up for sale, can bid at the sale without having 
first obtained the leave of the Court for that purpose. Accord- 
ing to the practice on the Original Side of the High Court, 
wherever a decree-holder desires to buy land or other like pro- 
perty at a sale in execution of the decree against his debtor,’ he 
obtains express leave from the Court to bid. For myself I 
make it an inflexible rule not to make an order empowering the 
decree-holder to bid, unless notice of the application for leave to 
bid at the sale, has been given to the debtor or his agent, except 
in cases where the debtor cannot be found, and has gone away 
leaving no agent to represent him. If such an order is made on 
notice, and the sale is fairly conducted, the debtor has the benefit 
of the competition of the decree-holder as an additional bidder 


se 
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at the sale, and the price is likely to be enhanced. Ifthe decree- 1869 
holder who is bringing the property to sale, does not himself intend Banouo Roy 
\ _to buy, his interest is the same as that of the debtor, namely, Hay oian 
\, that the property should be sold at-the best price that can be 
i got. But if the decree-holder is allowed to buy, as an intend- 
ing purchaser, he acquires an interest adverse to that of the 
debtor,—adverse to that of the only character in which the decree- 
holder is recognized by the Court, to buy the property at the 
lowest possible price. And therefore the debtor has a right to be 
placed in a condition to know what is going on, andto watch the 
conduct of the sale officers of the Court who in lotting and 
describing the property, stating its advantages and disadvantages, 
act and cannot but act under the instructions of the decree-holder. 
” The practice on the Original Side of this Court follows that of 
English Courts of Equity. See Sydney Smith’s Chancery Prac- 
tice, volume 2, page 185 ;' Owen v. Foulkes (1) and the cases 
on the subject collected in Fisher on Mortgages, 502. 

In English Courts of Common Law the security of the debtor 
is of a different kind. The English Sheriff is held personally 
responsible for any abuse by his officers. It is laid down that 

_on a seizure of goods in execution the Sheriff should not sell for 
a price which is grossly inadequate, but should return, that the 
goods remain in his hands for want of buyers. On this the 
plaintiff usually sues out another writ namely of venditioni 
exponas commanding the Sheriff absolutely to sell, and heis then 
justified in selling at any price he can get. It is the duty as 
well as the interest of the Sheriff to sell at the best price he can. 
The Sheriff is not responsible for selling at an under value, 
unless he is guilty of.some fraud or malpractice. But in 
Phillips v. Bacon (2), a party recovered £500 damages against 
a Sheriff on a declaration alleging that he had fraudulently and 
negligently sold the plaintiff’s goods very much below their 
value. 

The old practice in Courts of Common Law.in ‚England was 
that the Sheriff might either appraise and sell the goods without 
any enquiry, or else he might appraise the goods by a Jury, 
and then sell them. See Dalton on Sheriffs, page 147. 

(1) 6 Ves, 630. a (2) 9 East, 298, 
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In Sayre’s case, the under-sheriff of the county of Bucking- 


Baxpav Roy ham, persuaded the jury to appraise the goods of a poor 
Hanuman man which were well worth £80 at £22-134 and delivered 


SING. 


them to the plaintiff for the same sum. The Court of King’s 
Bench held that it was oppression, punishable at the assizes 


by indictment, and ordered the under-sheriff, who was an attor- | 


ney, to be brought before them. 

The facts are not fully before us. But I have a strong im- 
pression that it may turn out that the plaintiff in this case has 
an equity to have the amount realized by the defendants under 
the purchased decree, applied in satisfaction of the money due 
from him to the defendants, 

The case may stand over for three weeks in order that the 
plaintiff's vakeel may consider whether any remedy is open to 
the plaintiff on the plaint as it stands; if not, the present suit 
must be dismissed without costs and without prejudice to such 
proceedings as the plaintiff may be advised to take in accord- 
ance with the suggestions I have thrown out. 

JACKSON, J.—I also. think that this appeal on the points on 
which it has been preferred must be dismissed. The procedure 
in execution and attachment as respects the written order, service 
of which is taken exception to, seems to have been strictly 
regular. The written order was proclaimed in Court and a 
copy of it was served on the judgment-debtor. The decree 
which the present respondent had in this manner attached was 
subsequently brought to sale, and it is not contended that the 
sale was unfairly or improperly conducted. The result of it was 
that a decree worth nearly 1,000 rupees was sold for 20 rupees. 
It would have been better with the light now thrown upon the 
facts, had the Court exercised its power under section 243, 
stopped the sale, and appointed a manager to execute the decree 
instead of selling it. The Court however would at the time of 
sale have no knowledge whetlier the decree was worth 10 rupees, 
or 1,000 rupees. In such cases the usual practice in the 
Moffussil Courts is that the judgment-debtor whose property is 
being sacrificed, should move the Court to exercise its powers 
under section 243, There is nothing stated before us to show 

-€1) Croke James, 426, 
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that the, judgment-debtor in this case was vigilant over his own 
interest, or took any action in the matter. It may be that he 
had no notice of what was going on. I have no objection to the 
case standing over for three weeks as proposed by my learned 
colleague. 


_, Before Mr. Justice Kemp and Mr. Justice Markby. 


RUPCHANDRA GHOSE (Puratintirr) v. RUPMANJARI DASI 
(DerenpDant.)* 


User—Presciptive Right—Period of Time to create. 


No period has been definitively fixed to create a right by prescription. 
<- There is no decision to the effect that a finding that the user has lasted 
for at least 12 years is necessary, or that such a finding of a user for 12 years 
would be conclusive. See Kartic Chandra Sirkar v. Kartic Chandra Dey (1). 
Krishna Mohan Mookerjee v. Jagannath Roy Jugi (2) explained. 


THE plaintiff sued on the allegation that the defendant had 
without her consent opened a water.passage on the southern side 


` of her tank, and irrigated her lands; that the defendant had no 


prescriptive right thereto; and prayed that the defendant might be 
restrained from so doing, and that the passage opened by her may 
be closed, as well as“ for recovery of damages and the value of 
water taken. The defence set up was that the defendant had 
a prescriptive right to irrigate her lands by water from the 
defendant’s tank, and that the water passage was opened in | the 
exercise of that right. 

The defendant called three witnesses. Witness Na. 1 Jems 
that he had seen the land of the defendant being all along 
irrigated from the tank of the plaintiff. Witness No. 2 deposed 
that he was a laborer and had once, ten or fifteen years ago, 
irrigated the land of the defendant with the water of the plaint- 
iff's tank, Witness No. 3, who was 60 years old, deposed that he 
had seen for 10 or 12 times the land of the defendant being 


* Special Appeal, No. 324 of 1869, from a decree of the Judge of Beerbhoom; 
dated the 5th November 1868, reversing a decree of the Moonsiff of that dis- 
trict, dated the 12th June 1868. 


(1) 3 B. L. BR, A. C., 166. (2) 2 B. L. R., A. C., 323. 
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"irrigated with water from the plaintiff's tank, but could not say 


RurcwanDka how long ago. 


GHOSE 
v. 
RUPMANJARI 
DASI. 


To rebut this evidence the plaintiff called six witnesses who 
deposed that they never saw defendant's lands being irrigated 
with water from the plaintiffs before 1272 (1865) when an order / 
to do so was given by the Criminal Court. . 

The Moonsiff passed a decree in favor of the plaintiff restrain- 
ing the defendant from irrigating her land'by water from the 
defendant’s tank. 

On appeal the Judge found that the existence of the user 
was proved by the evidence of defendant’s witnesses from a time 
from which a right would be gained, and that this evidence had not 
been rebutted by the evidence adduced by the plaintiff. He 
accordingly dismissed the plaintiff's suit. 

The plaintiff appealed to the High Court. 


Baboo Bani Madhab Roy, for the appellant, contended that 
uninterrupted, undisturbed, and continuous user for at least a 
period of 12 years was necessary to create a prescriptive right. 
Joy Prohaus Sing v. Ameer Ally (1), and Kartic Chandra Sirkar 
v. Kartic Chandra Dey (2). The evidence upon which the 
lower Appellate Court relied did not show that the defendant 
had been in the enjoyment of the user for upwards of 12 years. 
The expression “ barrabar” (all along) is not sufficient. Mook- 
taram Bhuttacharjee v. Huro Chunder Roy (3). 


Baboo Ambica Charan Banerjee for the respondents was not 
called upon. 


. Kemp, J.—This was a suit to have a drain, dug for the pur- 
poses of irrigation, closed and to recover damages, namely, 
10 rupees for 10 haths of land in length and 7 haths in breadth, 
and 9 rupees, the price of the water. The first Court decreed 
the plaintiffs claim. The Judge in appeal has reversed the deci- 
sion of the first Court, and has found that the existence of the 
user had been proved from a time from which a right would be 
gained, and that the plaintiffs witnesses have not rebutted this 


(1) 9 W. R, 91. (2) 3 B. L. R., A. C., 166. (3) 7 W. R, 1. 
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fact; but, on the contrary,-have admitted that the defendant has 
irrigated from the tank for upwards of two years. In special 
appeal itis contended that the Judge is wrong in deciding that 
the defendant acquired a right of user when the depositions 


of the witnesses do not prove such a continuous and uninterrupt- 
„ed user as would be sufficient in law to establish a right by 
‘prescription, and that the testimony of the defendant’s witnesses 


is too vague to establish the right claimed by her. I am of 
opinion that this special appeal must be dismissed. Itis clear 
that the right has been admittedly enjoyed by the defendant for 
upwards of two years; it is also in evidence that there was a 
dispute in the Criminal Court about this right, and that an order 
was passed in favor of the defendant, and the Court may there- 
fore assume that she was in the enjoyment of that right when 
that order was passed. There is evidence on the part of the 
defendant, which the Judge has believed, of one witness who 
deposes that the defendant has all along and therefore continu- 
ously irrigated from this tank; another witness deposes that 
about 10 or 15 years ago the defendant irrigated from this tank ; 

and a third witness, who is now 60 years old, deposes that for as 
long ` as he can remember, or from his boyhood, he had seen the 
defendant in the enjoyment of this right. There is no decision 
of this Court which has definitely decided what period would 
confer a right of prescription in cases of this description. 
Opinions have been given on various occasions by different 
Benches and by diferent Judges, but there has been, as far as 
I am aware, no definite decision on the subject. The learned 
Chief Justice in the case of Joy Prokaus Sing v. Ameer Ally (1), 
says, that he is inclined to think that by analogy to the Indian 
Limitation Act, an adverse and uninterupted user of an easement 
for 12 years would confer a right to it, but he carefully abstains 
from pronouncing any decision on the point, observing that it 
had not been argued before him, and that any decision would at 
most amount to a dictum ; but in the case referred to, in ordering 
the case to be remanded, the learned -Chief Justice directed 
that the Judge of the lower Appellate Court should find whether 


(2) 9 W. R, 91. 
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the user was or was not so ancient as to confer a right by pre- 


Rurowanpra gcription. In this case I think that the Judge on the evidence 
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before him was justified in finding that there had been such an 
ancient user, uninterrupted and continued, as to confer a right 
by prescription. The special appeal is therefore dismissed with 
costs. 


"Markey, J.—I am of the same opinion. “The J udge finds 


that there has been a user from a time from which a right, 


would be gained. The special appellant in his grounds of appeal 
objects that some of the witnesses do not prove such a continu- 
ous.and uninterrupted user as is sufficient in law to establish a 
right by prescription ; and that the testimony of the witnesses is 
too vague to establish the right claimed by the defendant. 
With regard to his second objection, I think the evidence does 
establish in this case that the user has been continuous, and that it 
has lasted for a very considerable period, extending much beyond 
12 years. As far as I can understand, the ground which has 
been argued before us‘ on the first objection is not precisely that 
which has been taken, but rather this that the Judge’s finding 
is defective, because he does not find as a fact that the user has 


.- lasted for more than 12 years. Now I entirely agree with 


Mr. Justice Kemp that there is no decision of this Court from 
the first to the last which says, either on the one hand that a 
finding that the'user has lasted for at least 12 years is necessary, 


OF, that such a finding of a user for 12 years would be conclusive. 


“None of the decisions of this Court appear to have fixed any 
“Gistinet or definite period*within which a right of this kind by 
‘continuous user can be gained. In saying this, however, I do 
not wish in any way to throw any doubt upon the wisdom of 
the observations of those Judges. who have thought proper to 
advise Judges.in the lower Appellate Courts, who are Judges 
of fact, not to infer a right from a user of less than 12 years;. ` 
“and I was very much taken by surprise to find that it was 
supposed I had said, in the case of Krishna Mohan Mookerjee v. 
Jagannath Roy Jugi a), thata user of 5 or 6 years without any 

(1) 2B. L. R, A. O, 323, o g 
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thing else was, in my opinion, sufficient to confer aright. Judg- 1869 
ment in that case was based precisely on the same ground upon aay RURA 
which the judgment of Mr. Justice Kemp and mine are based v. 
RUPMANJARI 
in the present case, namely, that where there is evidence showing Dasi. 
: along and continuous user, it is sufficient for the Court to find 
‘whether it has or has not lasted long enough to confer the right 
to it without particular reference to any specific number of 
years. The observation as to evidence of a user for 4, 5, 
or 6 years only being possibly sufficient in certain cases, was 
made in that case, not by me, but by my learned colleague 
Mr. Justice Jackson. Not having consulted him I have no 
authority: to place any intérpretation” upon the words of his 
_ judgment, but from what passed between us on that occasion, I 
should be extremely surprised if his words could bear the 
meaning which has been sought to be placed upon them, namely, L 
that a user of 5 or 6 years alone, without anything more, and 
without any special circumstances in the case, would he sufficient 
to confer a right by prescription. As I have said before, I have 
no authority to place any interpretatioi: upon the words used, 
but I certainly do think that Mr. Justice Jackson did not mean 
that, and that he never had any intention, as far as I know his 
opinion, to say anything of the kind. 


Before Sir Barnes Peacock, Kt, Chef Justice, and Mr, Justice Matter. 


SASHI BHUSAN BANERJEE (Prarntirr) v. TARACHAND KAR 1869: 
AND OTHERS (DEFENDANTS.)* &, May 29. 


Evidence—Unstamped Bond—LIntention to evade the Stamp Laws. 


A bond executed between a plaintiff, who sued upon it, and the defendants, 
contained the following clause. “ And inasmuch as we (the defendants) are urgently 
“sin want of money, and are unable to procure a stamp at the moment, we have 
‘ executed the bond on plain paper. Should it be necessary for you (plaintiff) to 
“bring a suit against us, whatever penalty you may have to pay shall be made 
“ good by us, with interest.” ` 

The Small Cause Court Judge, before whom the. case was tried, PE the 
above clause in the bond to be evidence of-an intention between the parties to 
avoid the stamp law, and refused to receive evidence to the contrary. He also 


* Reference from-the Judge of the Small Cause Court at Ranaghat, 
3 42—c 
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"1869 refused to admit the bond in evidence. Held, on reference to the High Court, that 
Sasn1 BHUSAN the claim in question did not amount to an agreement to evade the Stamp Laws. 
BANERJEE The J udge might have inferred from it that it was the intention of the parties to 


T aie Anp evade the Stamp Laws, butin that case he should have heard evidence to the ons 
KAR. o 


THis case was řeferred for the opinion of the High Court by, 
the Judge of Small Cause Court at Ranaghat, under the cir-' 
cumstances disclosed in his order of reference, which was as 
follows :— 

Plaintiff sued on an unstamped bond, and at the time of filing 
his plaint deposited with Nazir the proper amount of stamp duty 
and penalty required in accordance with clause 2, section 17, 
Act X. of 1862. 

On the case coming on for trial, defendants’ pleader objected 
to the admission of the bond in evidence, on the ground that 
the omission to execute it on stamped paper. arose from an inten- 
tion to defraud .the Government by evading payment of the 
stamp duty. (Section 15 clause 1, Act X. of 1862.) 

On this subject the bond itself contains the following stipula- 
tion: “ And inasmuch as we (defendants) are urgently in 
want of the money, and are unable to procure a stamp at the 
moment, we have exeeuted the bond on plain paper. Should it be 

a necessary for you (plaintiff) to bring a suit against us, whatever 
penalty you may have to pay shall be made good by us, with 
interest.” 

It seems to me that this amounts to nothing less than a deli- 
berate agreement between plaintiff and defendants to evade the 

> Stamp Law. There can be no doubt that had defendants paid 
' -". the money, and so released plaintiff from the necessity of bring- 
~+ ing a suit, as it is natural to suppose the intention of both parties 
to have been at the time, Government would have been defrauded 
of the stamp duty required for a bond of the amount specified. 
Supposing, as is probably the case, that stamp paper was 
not procurable at the time of the loan, which took place upwards 
of four years ago, plaintiff, if he really intended to carry out 
the-provision of the Stamp Law, might have had recourse to the 
Collector under clauses 1 or 2 of section 15, Act X. of 1862. 
It is contended for plaintiff that the parties are not in pari 
delicto, and that it is unjust to allow defendants to take advantage 
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of their own wrong; but I am of opinion that the legal maxim 1869 
in question has no bearing on the present case; and as I hold oe BHUSAN 
k ANERIJEE 


\ that the words of the contract translated above indicate an P 
\ intention to evade the Stamp Law, I have refused to receiveforal Kar. 
\ evidence to the contrary, and dismiss the case contingently on 


\ the opinion of the High Court. 


The case was sent back to the Judge to state the point of law 
upon which he wished the decision of the Court, which was 
stated by him as follows in returning it: 

The question on which I request the opinion of the High 
Court, and which I regret not having stated more distinctly 
before, is, whether I have rightly construed the extract from 
the bond before quoted, as containing an agreement between 
_plaintiff and defendants to evade the Stamp Law, which would 
preclude the Court “from admitting the document in evidence 
under the provisions of section 17, Act X. of 1862. 


Baboo Braja Prasad Bose for plaintiff. 
The opinion of the High Court was delivered by 


PEACOCK, C. J.—We are of opinion that in point of law the 
construction of the Judge of the Small Cause Court is not 
correct. The bond certainly did not contain any agreement 
between the plaintiff and the defendants to evade the Stamp Laws. 
The stipulation in the bond, if true, shows that the borrowers 
were urgently in want of the money, and were unable to’ procure 
a.stamp at the moment; and that they therefore executed the 
bond on plain paper. It was then provided that should it be 
necessary for the plaintiff to bring any suit on the bond, whatever 
penalty the plaintiff should have to pay would be paid by the 
defendants with interest. That did not amount to an agreement 
to evade the Stamp Laws. It might have. amounted to evi- 
dence from which the Judge might have inferred, as a matter 
of fact, that it was the intention of the parties to evade the 
Stamp Laws; but in that case it would have been the duty of 
the Judge to receive oral evidence to the contrary which he 


refused to do. 
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Before Mr. Justice Norman and Mr, Justice E. Jackson. 


BHAJU SING (Puartirr) v. KAIFNATH TEWARI AND ANOTHER - 
(Derenpants.)* 


* * e. + f 
Evidence—-Discrepancies in Statements. / á 


e 


Discrepancies in an account of what took place in a conversation are not a suffi- 
cient ground for disbelieving statements made by different witnesses. The manner 


zin which evidence is to be dealt with, discussed. 


Mr. R. E. Twidale and Baboo Hemchandra Banerjee for 
appellant. 


Baboo Debendro Narayan Bose for respondents. 
The judgment of the Court was delivered by 


Norman, J.—This is a suit for pre-emption. The first Court 
found that certain preliminaries required by eee law 
had not been proved. 2 

The lower Appellate Court, on appeal, tried the case ina 
manner which we did not consider satisfactory. The only 
question of fact tried by the Judge was, whether the ceremony, 
which is called’ talubimohasibat, was duly performed. This 
is the declaration by the party claiming pre-emption of his 
intention of becoming the purchaser, and is a declaration which 


“he must make immediately on hearing of the sale. The Judge 


does not consider at all whether the talubi ishteshahad, or affirm- 


‘ation by witnesses, of such intention on his part in the presence 
’ of the seller and witness, was really made. 


t 


We were of opinion that the appeal has not been properly 
tried by the Judge. In order to determine whether.or not the 
first Court had come to a right conclusion, it was his duty to 


have looked into the whole of the evidence, and not to have 


fixed his attention on one single isolated and comparatively 
unimportant issue. 


* Special Appeal, No. 158 of 1869, from a decree of the Officiating Judge of 
Purnea, dated the 27th Angust 1868, affirming a decree of the Subordinate Judge 
of that district, dated the 14th April 1868. 
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Because it appeared to him that-there were some discrepancies 
in the evidence of witnesses who spoke as to the circumstances 
under which the declaration of the intention to purchase was 
made, the Judge was not justified .in disbelieving the whole of 
the plaintiffs case. We are of opinion that there were no such 
discrepancies in the evidence as the Judge supposed. If certain 
persons present at a particular conversation give different accounts 
of the exact words used, it does not follow that the Judge ‘is 
justified in assuming that no such conversation took place at all, 
Different’ men have different power of observation; the powers 
of memory differ widely in different persons and no two men 
repeating a conversation which took place some time previously 
(unless before coming into Court they have concerted together) 
are likely to repeat the conversation in the same words. 
The substance of what was said is all that is necessary; that 
the plaintiff on hearing of the sale declared his intention to pur- 
chase; and this right to purchase is clear on the evidence of the 
witnesses. But the Judge says, because the first witness was not 
present when the money was fetched, therefore there is some dis- 
crepancy between his testimony and that of the other witnesses, 
But the explanation of this first witness m not staying until the 
money was brought out does not seem difficult. He was a 
neighbour who had gone and told the plaintiff Bhaju Sing 
of the sale, and it is quite probable that after telling him of the 


‘sale, he having no further business with him, may have gone 


away before the money was brought out, especially as it would 
necessarily take some considerable time to count a large sum 
like rupees 2,500 and bring it out from the interior of the house. 

Digamber Sing and Harak Dutt, who stayed and saw the 
money brought out, are both of them servants of the plaintiff 
Bhaju Sing. 


The Judge assumes that there is some contradiction in their 


evidence and that of Kumar Sing, because Digamber ‘Sing says 
that when Kumar Sing had been told by the plaintiff of the sale, 
he asked him the price, and he said it was rupees 2,501. Now 
Kumar Sing says that he informed Bhaju Sing of the fact 
of the sale of the property, and he does not say anything about 
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the price. But there is no contradiction in the statements made + 
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1869 by Kumar Sing and Digamber Sing. In telling a man of a sale, 
PRN Swe the narřator does not usually confine himself to a bare statement 
Karska that A and B have bought of C and D wtkout any mention of 

the price for which the sale has been effected. Whether the price 


is mentioned in the first instance in answer to a question, is § 


perfectly immaterial. But with reference to the evidence of the 
æ witnesses, the Judge says: “ Although the plaintiff has called 
e three witnesses to prove that on hearing of the sale he at once 
“stated his intention to purchase as being his right, these 
ge witnesses were asked by the Court whether what they described 
“as being the plaintif’s action on the occasion, was exactly 
“what had occurred, and they said that what they stated was 
“ exactly what had happened; Kumar Sing ‘says, that ‘ I brought 
“ the news of the sale to plaintiff, on hearing it he stood up 

A ,“ and said the right of pre-emption is mine. I have purchased— 
“ I have purchased—I have purchased ;’ and after saying so, he 
*‘ continued ‘ take notice I am just now going with money to 
“nay Chatter Nath Jha.’ This witness also states, that at the 
“time he brought the news, Harak Dutt, Jhumak Gorait, 


~ 


“« Nanda Das, and many others were present. The next witness _ 


“is Harak Dutt: he says that plaintiff on hearing of the sale said 
“€ that right and interest is mine. I will pay its value, that right 
“accrues to me;’ that plaintiff thus got up, went and brought 
€ rupees 2,500 from inside his house (a fact not stated by." Kumar 
« Sing) and returning said, ‘be you witness, I will take thismoney 
“and give it to Chattar Nath Jhain Rupulio.’ The third witness, 
“Digamber Sing, states that when plaintiff heard of the sale, 
“he asked Kumar Sing ‘ what was the sale price.’ Kumar 


“Sing replied, rupees 2,501, and that after hearing this plaintiff 


ec said * I have purchased—I have purchased—I have purchased ;? 
‘that he then went and brought out rupees 2,500, and said, * you 
e will be witness, and see that I am carrying money which I have 
“counted to Chattar Nath Jha.’ Now, although it need not be 
“necessary for a person to make’ the talubimohasibat in the 
‘c presence of witnesses, yet it is absolutely necessary that he 
“should prove his having made it. The evidence of the above 
‘‘three witnesses does not satisfy me that such has been done 
“in this case. None of the witnesses agree as to what plaintiff 
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“ said, and their stories are at variance; andif the evidence of the 
“ witness Digamber Sing is to be believed, the plaintiff did not 
“make his claim immediately on hearing of the sale, but first 
“enquired as to the price at which the property had been sold, 
“and after hearing that, made hiselaim. This witness also, when 
“asked as to who was present at the time, said that Harak 
“ Dutt, Nanda Das, Narayan Khenda, and himself were present, 
“and no one else, which story is quite different from what 
“Kumar Sing states, for he said there were many people 
“present. In my opinion the evidence of these witnesses cannot’ 
“ be relied on, and as the fact as to whether the plaintiff performed 
“the preliminary ceremony’ of talubimohasibat depends on the 
j credibility of the evidence, Ifind that the performance of that 
ceremony by him has not been proved.” 

The Judge supposes there is a contradicion in the andana 
of these witnesses who speak to the different witnesses who 
were present. The plaintiff was holding cuteherey, and people 
were going in and out, and whether one man observed the 
presence of persons whom another did not see, is a matter which 
does- not tend to throw ayeronte on the testimony of one or the 
other. 

` Dissatisfied with the trial by the lower Court, and finding 
that a remand would be inconvenient, as the Judge who tried 
the case has been removed to another district, we called up the 
case before ourselves, and tried it asa regular appeal. Having 
done this, We found no difficulty in coming toa conclusion as 
to whether or not the plaintifi’s witnesses are worthy of credit. 

There isa point, and a most important point, on which the 
defendant might have contradicted the plaintiff. The plaintiff 
and his witnesses say that he brought 2,500 rupees on an 
elephant, and went with the money to the eutcherry of the 
vendor, the defendant Chattar Nath Jha, The evidence of plain- 
tiff’s witnesses on this point is uncontradicted, and we start with the 
important and admitted fact that the plaintiff went to the 
defendant Chattar Nath Jha, and made affirmation by witnesses 
of his intention to purchase in the presence of Chattar Nath 
Jha, the seller, and gave the best possible proof of the bona fides 
and reality of that intention by his taking the money along with 
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13809. him. How came he to go? He must have a told of the sale 

Birat Sine and ‘of the price at which the sale was effected, Plaintiff’s witnesses 

Kimsam give : a clear and satisfactory* account ‘which explains the plain- 
TEWARI 

tiffs: presence in defendant’s (Chattar Nath Jha’s) cutcherry on 

that day. There is no contradiction to that account.’ Tti is not 

` stated, that the sale was notorious, and must have beet known 

-to the plaintiff long before. Could the plaintiff have come 
Is it in the nature of things possible or probable, that he would 
have come with this large sum of money without stating, without 
letting those about him know what be was going to do? I 
apprehend that even if there were no evidence on the -record 
on this point, it would be very difficult to understand how a ; 
reasonable man could believe that such a statement was not made. 

The result is, in our Opinions that the circumstantial evidence 
and the fact deposed to, corroborate m the strongest way the 
statement of the witness, that Bhaju Smg was informed by 
Kumar - Sing of the sale, and that on hearing of it he started 
with the money to enforce his right of pre-emption. 

- The result is that, in our opinion, the decree of the lower 
Appellate Court cannot be supported ; that the plaintiff has fully 
proved his case, and is entitled to a decree declaring his Hight ¢ 
to pre-emption; and we order and decree that on bringing” it 

“zg, money into Court, namely rupees 2,501, without interest, within ¥ 

i twenty one days after the date of this decree, the defendanis-s, 

do deliver over the land to the plaintiff, and that they-pay to 
the plaintiff his costs of suit in all the Courts, 9 ~* 2°. + 4 #8 
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‘ Before Mr. Justioe E. Jackson and Mr. Justice Mitter. 
\ -  GRISH CHANDRA” GHOSE (Piar) v. ISWAR CHANDRA 1869 
oe ‘ MOOKERJEE AND OTHERS ( DEFENDANTS.)* _ -Judy 20. 
a X. of 1859, s. 13—Notice of Enhancement—Evidence—False Statement of 


Defendant. 


A notice under section 13, Act X., of 1859, for enhancement of rent upon land 
held by a ryot in excess of the land for which he pays rent to the zemindar, must 
state the quantity of land so held in excess, The meré statement of “excess land” 
is not a sufficient compliance with the provisions of the law, 

A plaintiff cannot take advantage of a statement made by a defendant which at 
_, most amounts to a piece of evidence, and not to an admission, but which is found 
T to be untrue, unless it be shown that the naps of the plaintiff had been affected, or 

that hé had been misled by such statement. ° o 


Baboos Kali Mohan Das and Srinath Das for appellant. 
Baboos Ashutash Dhar and Bangshi Dhar Sen for respondents, 


MITTER, J.—I'am of opinion that this special appeal ought 
to*be rejected. With reference to the first point I observe that 
"ethe, lower Appellate Court has distinctly found that the special 
preen has failed to prove that. the’ productive ` powers of the 
-Jand zheld -by the defendant, respondent, have increased other- 
y ; y wiséthan, by ‘his agency. This is a finding on a disputed 
s question’ of fact, and we have no power to interfere with it in 
speciahkappéal.> With reference to the second point which relates 
to the “ excess lands,” I see no reason whatever to interfere 
with the judgment of the lower Appellate Court. It is true that 
the special appellant did state in the notice of enhancement 
that the defendant was holding “ excess land” in his possession, 
“but the notice is altogether silent as to the amount of such 
“ excess land.” No information is given as to the quantity of 

_ land for which the defendant was already paying rent, or as to 
the quantity which he was found to be in possession of by actual 
measurement. Such a notice is not, in my opinion, sufficient 


* Special Appeal, No. 168 of 1869, from a decree of the Officiating Additional Judge 
of Jessore, dated the 6th November 1868, reversing a decree of the Deputy Collector 
of that district, dated the 26th September 1869. 

43—e- 


?. 
7 


338 


1869 


DRA GHOSE 
Wa 
Iswar 
CHANDRA 
MOOKERIER, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


to meet the requirements of section 13, Act X. of 1859. . That 
Grish CHAN- 


section distinctly provides that the notice must specify the rent 
to which the ryot will be subject for the ensuing year, and the 
ground on which the enhancement is claimed. 

Now in specifying the ground of enhancement, the landlord i is 


bound, iw my opinion, to state the particulars, of which that’ 


ground is composed. The ground of enhancement which relates 
to “ excess lands” is described in section 17 of the Act as follows : 
“that the quantity of land held by the ryot has been proved 
“by measurement to be greater than the quantity for which 
“rent has been previously paid by him.” This description, no 
doubt, is a very general one, but the Legislature could not have 
possibly adopted a particular description when it was laying down 
a general rule to be applied to an infinite variety of particular 
cases. It would be highly unreasonable to argue from the 
generality of the above description that when a particular 
landlord wishes to enhance the rents of a particular ryot, it 
would be a sufficient compliance on his part with the requisitions 
of section 13, if the notice served by him under the provisions 
of that section is a mere repetition of the general words used 
in section 17, without any reference whatever to the facts and 
circumstances of the particular case. Thus, for instance, the 
party whose rent is to be enhanced is described in section 17, by 
the general expression “the ryot,” and it would be simply 
absurd to contend that that general description would be suffici- 
ent to meet the provisions of the law, without specifying in the 
notice the name of the particular ryot whose rent is sought to 
be enhanced. When the Legislature laid down so imperatively 
that no ryot who holds land without a written engagement shall 
be liable to pay any higher rent than the rent payable for the 
previous years, unless a notice has been served upon him on or 
before the month of Chaitra specifying the rent to which he will 
be subject for the ensuing year, and the ground upon which the 
enhancement is claimed, it must be as a matter of course admit- 
ted that it had a particular object in view. This object, as far 
as I can judge, appears to have been that the ryot should be 
furnished in due time with the fullest information regarding the 
nature, the extent, and the ground of the claim for enhancement, 
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in order that he might be placed i in a position to exercise his dis-"__1869 
cretion as to whether it would be advisable for him either . to GPs! Cran- 


DRA GHOSE 
submit to that claim ; or to resist it wholly, orin part; or to avoid |” | 
it altogether by giving up his holding on or before the com- ee 


mencement of the year for which he is called upon to pay the 
enhanced rent. The question therefore reduces itself to this: 
does a notice which merely states that the ryot is in possession 
of “ excess land” fulfil the object indicated above? I am clearly 
of opinion that it does not. The ryot is not told what the 
“ excess ” is, nor is he supplied with any information as to how 
it is made out. How then is he to judge whether the demand 
of his landlord is reasonable or otherwise. How is he to ascer- 
tain before the month of Chaitra expires, whether it would be 
‘advisable for him to submit to the demand, or to contest its, 
legality before a Court of J ustice, or to avoid it by giving up 
the lands in his possession on or before the commencement of 
the year for which he is called upon to pay the enhanced rent. 
It may be said, that the ryot is at least expected to know for 
what quantity of land he has been hitherto paying rent. -Admit- 
ting. the’ correctness of this argument as far as it goes, how 
is. the ryot to know that his landlord is also agreed as to this 
quantity ? Suppose the ryot knows that he has been paying rent 
- for 50 bigas ;_ but the landlord chooses to think that he has 
been paying rent for 25 bigas only, and that he is therefore 
bound to pay enhanced rent for the remaining 25 bigas in his pos- 
session. If the landlorddoes not choose to specify either of these par- 
ticularsin the notice, how is the ryot to know whether the demand 
is reasonable or otherwise, and in the absence of such knowledge 
how is he to ascertain in proper time what line of action would be 
the best for him to adopt? At any rate, it is beyond all dispute 
that the ryot’s knowledge in respect of this particular would 
afford. him no criteria or data for ascertaining the quantity of 
“ excess land” which his landlord supposes he is in possession 
of, and for which he is called upon to pay enhanced rent. In 
the absence of all information on this important point, he is 
almost as much in the dark, as if he were never served with 
any notice at all; and to hold that a notice which does not sup- 
ply that information. is sufficient in law, would be to perpetuate 
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the very mischief which the Legislature has been so anxious to 


Gist Caan- prevent, namely the mischief: of a ryot being suddenly called” 


DRA 
V. 
ISWAR 
CHANDRA 


MOOKERJEE 


upon to meet an unknown and an undefined demand when it 
iş too late for him to avoid it by giving up the holding on ac- 
count of which it is made. But be this as it may, the. appellant 
is not entitled to obtain any enhanced rent for any” “excess 
land,” inasmuch ashe has given no evidence whatever to prov 
what that excess is. It is true that the Ameen, who was te, 







to hold a local investigation in this case, has fotind that the 
defendant-is in possession of the particular quantity of land; 
but without expressing any opinion on the proceedings of the 
Ameen, as I am sitting here in special appeal, and assuming 
that the result of his measurement is correct, the mere fact that 
the defendant is in possession of a particular quantity of land, 
taken by itself, is mathematically insufficient to prove the 
“excess.” In order to prove such “excess” the landlord is 
bound to show, in the first place, for what quantity of land the 
ryot has been hitherto paying rent, and then to establish the 
quantity of land which he is actually occupying. It is admitted 
that the special appellant has given no evidence whatever on the 
first point, and even if the Ameen’s report is taken as proof of the 
second, it is perfectly clear that the existence of the oe ex- 
cess would not be made out. 

It has been said that the defendant having admitted in his written 
statement that he was in possession of a certain quantity of land, 
the difference between that quantity and the quantity found in his 
possession by the Ameen must be taken as the “excess” for 
which the appellant is entitled to obtain enhanced rent. But, 
in the first place, it is clear that the statement made by the 
defendant to the effect that he was in possession of-a certain 


quantity of land does not necessarily go to show that he was 


actually paying rent for that quantity, and for no more; and in 
the next place it is equally clear that the utmost use which thë 
appellant can make of that statement is to treat it as a piece of 
evidence in the cause. Unfortunately, however, for the appel- 
lant, this statement has been rejected as untrue by the lower 
Appellate Court, and indeed it would necessarily follow that if 
the Ameen’s report, which the appellant cannot dispense with 
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for the purposes of his argument, be accepted as true, the 1869 

statement above referred to must be rejected as false. -The "bia Giese 

appellant is not therefore in a position to ask us to couple that oe 

statement with the Ameen’s report in order to find out for him  Cnanpra 

the quantity of “excess land” for which he is entitled to obtain “°°SP™™ 

an enhancement of rent, even if we had any jurisdiction to 

‘arrive at such a finding, which would be, undoubtedly, a finding 

on a disputed question of fact. It has been said that although 

the statemént above referred to has been found to be false, the 
defendant- is, nevertheless, bound or estopped by it, inasmuch as 

it is his own statement, and that the appellant has every right 

touse it for the purposes of his own case. ‘This contention is 
manifestly absurd. The question about the “excess lands” is 

a question of fact, and for the purpose of arriving at a true 
solution of such a question we cannot rely upon a piece of 
evidence which we know to be false. A true finding cannot 

rest upon false evidence, and if a particular statement or piece 

of evidence is found to be false, it must be treated as false 

for all the purposes of the suit, unless the opposite party 

can show that his own status has been affected thereby, or that 

he has been misled by it—a consideration wholly inapplicable to 

the present case. The, party who makes that statement, or 

produces that piece of evidence, might by so doing give rise to 

a general presumption against the truth of this case, but it 

would be simply absurd to hold that what is false for the 
defendant is true for the plaintiff or vice versd. Tam aware of 

no law which lays down such an extraordinary doctrine, at least 

none that we are bound to follow; and in the absence of-such 

a law, I cannot, on the mere ipse dixit of the appellant’s pleader, 

accept it for my guidance, when I find it to be manifestly con- 

trary to reason and common sense. The appellant is not 
willing to give to the defendant the benefit of the statement 

‘aboye referred to, for in that case his whole claim would at once 

fall to the ground, and he ïs not therefore competent in my 
opinion to use that statement for the purpose of supplying a 

defect of proof in his own case. I have already observed that 

that statement does not necessarily prove that the defendant 

has been paying rent for the quantity mentioned therein, and 
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' for no more; and even if it were within our jurisdiction to 
deal with matters of evidence in special appeal, we should exer- ` 


cise that jurisdiction beyond all justifiable limits, if we were 
to accept an admittedly false statement as the sole basis of our 
conclusion upon a disputed question of fact. Whichever way, 
therefore, we look at the appellant’s case, it is perfectly clear 
that he has completely failed to make it out. 

I would reject this special appeal with costs. 


E. Jackson, J.—I concur with Mr. Justice Dwarkanath 
Mitter that this appeal ought to be dismissed with costs. The 
Judge has given the plaintiff a decree for enhanced rent at the 
old rate on a certain quantity of excess lands which the defend- 
ants admit that they hold. But he has dismissed: the claim of 


the plaintiff to an enhanced rate of rent, and also to rent. for the - 


extent of land which he claimed. As the plaintiff did not satis- 
fy the lower Court that he was entitled to any enhanced rate 
of rent, I think that Court was right to award enhanced rent 
for excess lands only at the old rates. As to the amount of 
such excess lands it is said that the defendants admitted a much 
larger quantity to be in their possession than the Court has 
decreed. Itis quite clear to me, taking the defendants’ written 
statement and oral depositions and documents all together into 
consideration, that the defendants made no such admission at all 
that the larger amount of land alluded to consisted of their alleg- 
ed Jakhiraj as well as their rent-paying land. 

I concur generally also in the remarks of my learned colleague 
as to the manner in which notices for enhanced rent for 
excess lands should be drawn up. But it appears to me un- 
necessary for the determination of this appeal to decide that 
point. 
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Before Mr, Justice Loch and Mr. Justice Mitter. 


RAJA BARADAKANT ROY BAHADUR (ons or tag Derenpanrs) v. 
PRANKKISHNA PAROI (Puainriry) AND oruers (Derenpants.)* 
? Adverse Possession—Limitation-— Title. 
5 
Adverse possession for more than twelve years not only bars remedy, but extin- 
ishes right, and confers title on the party holding such adverse possession. 


pe Baboo Debendra Chandra Ghose for appellants, 


Baboo Gupinath Mookerjee. for respondents. 
The judgment of the Court was delivered by 


Loox, J.—The plaintiff sues to recover possession of a jalkar 
in the River Bhairab, of which he alleges he obtained a lease 


from Ganga Prasad Paroi. The jalkar is said to be situated . 


in the Jakhiraj lands of Mowla Baksh; it was let to, and 
held for many years by, Sarup Chandra Paroi, whose right 
and title were sold in execution of a decree, and purchased by 
Ganga Prasad. The plaintiff, after being in possession for some 
time, was evicted on 15th Chaitra 1259 by the defendants, who 
prevented his catching fish. 

The defendants claim to hold the jalkar from Raja Barada- 
kant Roy, and deny the plaintiff's right to the jalkar, as also 
the charge of having ousted him. 

Both Mowla Baksh and Raja Baradakant Roy appeared 
in Court, and were made parties to the suit; and the conclusion 
come to by both the lower Courts, on the evidence of witnesses 
produced by the plaintiff, was that -though the fisheries of the 
Bhairab River might originally have been settled with the Raja, 
as shewn by papers from the Collector’s office, yet he had been 
out of possession of the jalkar in dispute for more than twelve 
years, and that possession was with the plaintiff and his lessors 
during that period ; and though the Raja is now in possession by 

* Special Appeal, No. 1937 of 1868, from a decree of the Principal Sudder 


Ameen of Jessore, dated the 27th April 1868, affirming a decree of the Additional 
Sndder Moonsiff of that District, dated the 11th January 1867, 
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some means or other, he ‘was not entitled to retain possession as 


Rasa Barada- against the plaintiff. m" 


KANT 
BAHADUR 


In special appeal, it was urged that the plaintiff had failed to 


Pranmeisaxa make out any title either in himself or his lessors; that as the 


PAROL 


session for more than twelve years gave him no title to the property ; 3 
that adverse possession for more than twelve years, while it barred. 
the remedy, did not extinguish the right, and could not confe 


Raja had now recovered possession, the fact of plaintiff’s pos- f 


title upon the plaintiff; and therefore the lower Courts wel 
Na 


wrong, on merè proof of possession for upwards of twelve years, 1 
giving him a decree as if he had proved a title. Pi 
The documentary evidence adduced,by plaintiff cannot: Be 
used against the defendant, as he was no party to the suit of 
1835, in which Sarup Chahdra Paroi obtained a decree for this 
jalkar ; but the fact of plaintiffs lessors’ possession, and of the 


Raja’s dispossession for more than twelve years, has been, 


satisfactorily proved in the opinion of the lower Courts by the 
evidence of witnesses. 

It is said that twelve years’ adverse possession merely bars the 
remedy, but does not affect the right, and does not confer title on 
the opposite party. We have very high authority in support of the 
contrary opinion. In thecase of Shib Chandra Das v. Sib Kishen 
Banerjee (1), Chief Justice PEEL remarks :—“ In my opinion 
“ the weight of authority is in favor of the position, that though a 
e law in terms limits the suit only as to immoveable property, it in 
“effect gives the possessor, who is protected against outstanding 


d 


f 


«claims founded on original rights, the property as against hose t 


e persons as well as the possession. It is undoubtedly the law, in 
“ all the Courts in the Mofussil, and has long been so, that after 
“ twelve years’ adverse possession, no exception applying to the 
‘© case, and when all claimants are barred i in those Courts as to; 
« suit, the occupant has title and may confer title.” And again. ; 
he remarks :—“ At no time in our law could a tortious entry ‘be? 
« made the foundation of a remitter, or be available to revive a 
« right which once existed, but against which effluxion of time had’ 
“set up a bar in favor of long possession.” And CoLvVILE, J., in 
(1) 1 Boul. Rep., 76. a 
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the same case :—“ But the subject of the suit is immoveable pro- 1869 
“ perty, and the necessary effect of the law, which takes away the Bava Barapa- 


“ remedy in that locality, is to give a title in that locality to the Basapur 
\ “ adverse possessor.” -But we have the authority of the highest PRANKRISHNA 
Paror. 
l Court in support of the same doctrine. In the case of Gunga 
` Gobind Mundul v. The Collector of the 24-Pergunnas (1), their 
Lordships of the Privy Council remark :—“ It is of the utmost 
“ consequence in India that the security which long possession 
“ affords should not be weakened. Disputes are constantly aris- 
‘at ing about boundaries and about the identity of*lands: conti- 
Py guous owners are apt to charge one another with encroachments. 
“If twelve years’ peaceable and uninterrupted possession of lands 
cc alleged to have been enjoyed by encroachment on the adjoining ~ 
«lands can be proved, a purchaser’ may take that title in 
“safety; butif the party out of possession could set up a sixty 
“ years’ law of limitation, merely by making common cause with 
"a, Collector, who could enjoy security against interruption ? The 
“true answer to such a contrivance is, the legal right of the 
« Government is to its rent; the.lands are-owned by others; as 
“ between private owners contesting inter se the title to lands, 
“the law has established a limitation of twelve years. After that 
‘time it declares not simply that the. remedy i is barred, but that 
c the title is extinct in favor of the possessor.”, It was remarked 
by the pleader for the special appellant that this expression of 
opinion of their Lordships was an obiter. Iam unable to view 
it in this light. The question of limitation was before their 
- Lordships in that suit, and.one of the parties appears to have 
> endeavoured to evade the ‘usual law of limitation by inducing 
the Collector to ‘come forward on the part of Government, and 
was thus able to plead sixty years in answer to the plea of limi- 
aes set up by the opposite party. - 
„The judgment of the Court below appears to me to be correct. 
T therefore dismiss the special appeal with costs. ` 


“gm MITTER, J.——I concur. 


(1) 11 Moore’s I. App., 345. 
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Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


BIHARI LAL NANDI AND ANOTHER (rwo oF THE DEFENDANTS) 
v. SRIMATI TRATLAKHOMAYT BARMANI 
(PLAINTIEFF).* 


Act VIIL of 1859, ss. 355, 376—Review of Judgment— Omission to iry a 
Material Issue—Reception of Evdence not Produced at the Trial. 


The omission of a Court to take into consideration a material issue is a sufficient 
ground to admit an application for review of judgment, on 

When an application for review is admitted upon other grounds, fresh evidence f 
not produced at the trial may be received, although no reason, as required by 
section 376, Act VILL of 1859, had been assigned for the non-production at the trial. 


Baboo Bama Charan Banerjee for appellant. 
Baboo Chandra Madhab Ghose for respondent. 


Manner, J.—In this case the plaintiff sued to establish her 
right as a co-sharer in certain property. She obtained a decree 
in the first Court, but this decree was set aside on appeal. The 
plaintiff then applied for a review, on the ground that a material 
issue in the case had not been decided; that through imadver- 
tence a certain document had not been brought to the notice of 
the Court on the argument on the appeal ; and that she was now 
ready to produce additional evidence in support of the same 
issue. Notice was given to the defendant, and after hearing the 
parties, the Judge made the following order : 

«This day the petition for review came to be argued before n mes, g. 
“It appears from the original judgment, that the Court did not.. 
“ express any opinion on the point as to whether the sale impugn-, 
“ ed was held in a private manner as alleged by the plaintiff, or 
“not. This, no doubt, is a defect which ought to be rectifted 
“by review.’ Again, a certain challan, which was in the record, 
“has not at all been noticed in the judgment. The pleader for, 
ethe plaintiff says, thatit altogether escaped him to bring it to 
“the notice of the Court. The plaintiff has also filed copies of 


* Special Appeal, No. 27 of 1869, from a decree of the Additional Subordinate 
Judge of East Burdwan, dated the 27th July 1868, affirming a decree of the Moon- 
siff of that district, dated the 28th March 1867. 
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“ certain other petitions with the present petition, to show that 1869 
_ “the defendant, talookdar, was perfectly aware that she was an E 
~ “ 8-anna co-sharer of the tenure. I think it right to ascertain the 
Sristarr TRAT 
1 ‘ point of fraud or no fraud with reference to the said documents. Laxnomayi 
K ARMANI, 
' | “ The review is accordingly admitted to try the said two points.” 
i When the case was heard in review, the Judge reversed his 
former decision, and affirmed the original decree. 
From this decree the’ defendant has now appealed, and the 
first substantial objection which he has made is that the Judge 
-was wrong in admitting the review without assigning any 
reason why the additional evidence was not produced at the trial. 
It appears to me, however, on reading the above order, that the 
object of the review was to take into consideration a material 
issue which the Court had omitted to consider. Why the Court 
had omitted to consider it, is not very clear; but I am not pre- 
pared to say that this was nota legal ground for reviewing a 
judgment. 
It is still, however, neal that the Appellate Court had no 
power to admit the fresh evidence. That clearly was so under 
section 376, because it is admitted that no reason was assigned 
before the Judge on the application for review why the evidence 
was not produced at the trial. But there being sufficient grounds 
for admitting the review independently of the fresh evidence, I 
think the question as to the admissibility of that evidence turns 
on section 355. Ido not think the Judge admitted the review 
in-order to admit the fresh evidence, but having admitted the 
- review thought it proper that the fresh evidence should be 
“received, Section 355 provides, that the Appellate Court may 
admit fresh evidence, if the evidénce is required to enable it to 
` pronounce a satisfactory judgment, or for any other substantial 
cause. The latter part of the section says, “ provided that - 
‘whenever additional evidence is admitted by an Appellate 
e Court, the reasons for the admission shall be recorded in the 
«< proceedings of such Court.” 
- The Privy Council have held, as it seems to me ve must hold, 
that this section does not make the act of the Judge recording 
the reasons for receiving the evidence “a condition precedent to 
the reception of the evidence”’—Gunga’ Gobind Mundul v. The 
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Collector of the 24-Pergunnahs (1)—butthis Court has nevertheless 
held in Jugabandho Deb v. Golak Chandra Halder (2) and Joog 


been improperly received, and has, on that account, set aside the 


decision. I imagine that these cases rest upon the ground that it ! 


was considered that in them the Judges below had never considered’ 
the matter at all with reference to the provisions of section 355, 
and had never decided upon that section that the evidence ought 
to have been received. One of them is so explamed by Mr. Justice 
HoxsHouseE in Radha Nath Dhubi v. Ramgobind Pal (4). I do 
not at all question the authority of these decisions, but I am not 
prepared to goto the length of saying that in this case the Judge 
has not considered the matter in accordance with the law. He 
says, he considers that it is proper to ascertain the point of fraud 
or no fraud with reference to the documents then produced for the 
first time. If it were necessary to record the reason for the 
reception of the new evidence, in order to render the new 
evidence legally admissible, the Judge has not done so. But as 
it 1s conclusively settled that this is not necessary, then I think 
we have nothing before us which will justify us im saying that 
the Judge has acted erroneously. This seems to me to be in 
accordance with the view taken by BAYLEY and HOBHOUSE, Jd., 


m Radha Nath Dhubi v. Ramgobind Pal (4), in which decision © 


I concur. 

I fully accede to the necessity of a very careful exercise of the 
power to receive fresh evidence given by section 355, and I 
think it quite likely that the exercise of that power frequently 
leads to great injustice, as it manifestly must, unless much care 
be taken. 


JACKSON, J.—I think this case is not free from oe but 
on the whole I concur in the judgment proposed. 


Itis not so clear to me that the Subordinate Judge meant by 
the first part of his order to admit the review, and having done 


that, then by the subsequent words to make an order under | 


section 355 to- permit fresh evidence to be given. My first 
impression (and one which I have not quite got rid of) was that 


(1) 11 Moore’s I. App., 345, | (3) 10 W. R., 378. 
(2) 10 W. R., 228. (43 B.L. R, A.C., 218, 


j 
i 
Maya Debia v. Ram Chunder Chatterjee (3), that the evidence bas 
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both the curious inadvertence admitted by the Subordinate 1869 


Judge, and the necessity of letting in the fresh evidence, had Bmaxr Lat 


ANDI 
worked upon his mind as reasons for ‘granting the review; but v. 


T E 
_ either construction is possible, and, that being so, I think we aL EN 


LAKHOMAYI 


i ought to adopt that one which at once favours a full inquiry, and BARSANI 


` enables us to support the decision of the Court below. 


I therefore concur in dismissing the appeal, but I think this 


is not a casein which the appellant ought to be ordered to pay 
costs in this Court. 


Before Mr. Justice Norman and Mr. Justice E, Jackson. 


UPENDRA MOHAN TAGORE AND OTHERS (PLAINTIFFS) v. THANDA 1869 
. DASI AND ANOTHER (DErENDANTS.)* July 31. 





Hindu: ete ER and Lessee—Act X. of 1889, s. 27— Division of Rent 
_ or Tenure. 


The widow of a paternal uncle is, according to Hindu law, no heir to her nephew. 
The lessor is not bound to recognise the title of any one except the person with 


_ whom he deals, whatever that title may be as between the lessee and the members 


of his family. 


Under section 27, Act X. of 1859, no division of tenure or distribution of ne 
is valid, or binding, without the consent in writing of the landlord. 


Baboos Srinath Das and Kali Prosonno Dutt for appellants. 


Baboo Bangsi Dhar Sen for respondents, 


Norman, J.—This is a suit, which was brought by the late 


’Pyosonno Coomar Tagore, for possession of certain lands held 


by one Haraprasad under a lease from the 30th Bhadra 1266, 
expiring in Baisakh 1271. The defendant is the widow of 
Subalram, an uncle of Haraprasad, and she claims to rétain 


- possession of the jote. The Judge finding that it is an ancestral 


> jote, has dismissed the suit. 


d 


The facts, as appearing in the written statement of the 
defendant herself, are, that originally there were fivé brothers, 
Rupnarayan, Gaur Mohan, Safalram, Subalram, and Lakhan; 


* Special Appeal, No. 707 of 1869, from a decree of the Officiating Judge of 


Rungpore, dated the 31st December 1868, affirming a decree of the Moonsiff of 
that district, dated the 26th October 1868. 
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that the property now in dispute was originally taken under a 
patta granted to Rupnarayan, and after his decease it was settled. 
with Lakhan. After the death of Lakhan, namely in 1266 
(1859), Haraprasad, who was the son of the second brother 
Gaur Mohan, took a lease in terms which appear from the 
kabuliat of Haraprasad, which has been put in: “I take for five 
“c years a temporary lease of a limited jote. To the end of the 
“term I will pay rent according to kists named; and after the 
“term, on certain conditions, until a fresh settlement is made.” 
Haraprasad having died, the plaintiff entered on the jote. The 
defendant brought a suit under clause 6, section 23 of Act X. 
of 1859, and obtained a decree restoring her to possession: 
upon which the plaintiff brought this suit to establish his title 
to possession of the land upon the ground that the rights of 
Haraprasad in it had ceased. We think that the plaintiff is 
entitled to recover. i 

The defendant alleges herself to be the heiress of Haraprasad; 
but that she certainly is not, the widow of an uncle not being 


A 
‘ 
F 
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capable, under any circumstances, of inheriting to her own ' 


nephew. 

As between the zemindar and persons to whom he grants leases 
(whatever may be the rights of the members of the family of 
the lessee of the lands so granted as between themselves) we 
think it plain that the zemindar cannot be compelled to recog- 
nise the title of any one beyond the persons with whom he 
deals, and to whom he looks for rent. And the zemindar having 
given leases to Rupnarayan, Lakhan and Haraprasad could 
not be compelled to recognise the defendant, the widow of 
Subalram, as having any title to, or share or interest in, the 
property, albeit defendant as heiress of her husband could only 


be entitled to a fractional interest in the jote. But a landlord - 


is not compelled to recognise or give effect to the division of the 
tenure. j 

By section 27 of Act X. of 1859, it is provided that “no 
“ zemindar or superior tenant shall be required to admit to 
“ registry or give effect to any division or distribution of the rent 
“payable on account of any intermediate ténure, nor shall 
“ any such division or distribution of rent be valid and binding 
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‘without the consent in writing of the zemindar or superior 1869 





“ tenant.” - - - UPENDRA 
\ The decree of the lower Appellate Court must be reversed, Posay 


V. 
THanpa Dast, 


1 and the plaintiff's suit decreed with costs in all the Courts. 
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Before Mr. Justice Kemp and Mr. Justice Markby. 


HIRA CHAND BANERJEE (one or tas Derenvants) v. SHAMA 1869 
CHARAN CHATTERJEE (Prarnrirr) anv ornurs (Derenpants.)* Aug. 4. 


Jurisdiction—Suit for closing a New Road and opening an Old One—Onus. 


In a suit for closing a new road opened by the defendants through the land of the 
plaintiff, and for opening an old road which had been closed by the defendants, 
held, by, Manxsy, J., that the question of opening or closing a public road 
belongs to the Criminal Court, and not to the Civil Court. 

Held, that the only question which can be tried in the suit is whether the defend- 
ants have trespassed on the land of the plaintiff by opening a road. The onus is upon 
the plaintiff to prove that the land belongs to him. 


Baboos Girija Sankar Mozoomdar and Nabakrishna Mookerjee 
for appellant. ° 


Z 


w 


The respondent did not appear: 


Markey, J.*~In this case the plaintiff alleged in his plaint 
that the defendants had closed an old road which had been used 
for men and.cattle, and had opened a new road through lands 
belonging to the plaintiff ; and he prays that the old road may be 
re-opened and the new road closed. The defendants ‘in answer to 
this say, that the land in which the new road has been opened 
belonged to them, and that no one is injured by the diversion of 
the road. The first Court dismissed the suit, but the second Court 
made a decree declaring the new road to be within the appel- 
lant’s premises, that is the plaintiff's premises, and directing 
that it should be closed, and that the old road should be restored 
to its former condition, What exactly is meant by this part of 
the decree I do not understand. "Who was to open the old road 
and who was to close the new one, is not said. ButI am quite 
o Special Appeal, No. 284 of 1869, from a decree of the Officiating Deputy 
Commissioner of Manbhoom, dated the 9th November 1868, reversing a decree of 


the Officiating Moonsiff of that district, dated the 11th June 1868. 
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-clear that the only question, which could be raised ina Civil 


Court between these parties upon this plaint, would be whether 
or not the defendants had done an injury to the plaintiff by 
trespassing upon his land and making a road thereupon. Any 


i 
a 
al 


question as to the opening or closing of a public road‘seems to‘, ` 


me to belong to the Criminal Court, and not to the Civil Court; ` 


and as we said in a case decided by Mr. Justice L. S. Jackson 
and myself, that question can only be inquired into in a Civil 


Court as ancillary to the question whether or not any damage ` 


has been done to the plaintiff. No such damage is alleged 
here, but upon the question whether or no the defendant has 
trespassed upon the land of the plaintiff by making a road upon 
it, I think the finding of the lower Court is conclusive in 
point of fact, and good inlaw. The only objection made to it 
in the first ground of appeal is, that the onus of proving that the 
land was the land of the plaintiff lay upon him, inasmuch as he 


` complained of an injury done to him. That was undoubtedly the 


case, and I see nothing which gainsays it in the judgment of the 
Court below. That Court says, the defendant should be able 
to produce evidence in support of his claim to land which lies 
outside his apparent boundaries; there was other and conflict- 
ing evidence, that, in the Judge’s opinion, was sufficient to turn 
the scale, and raised the presumption in favor of the plaintiff 
that the land belongs to him. I do not see that there has been 
any violation of the law in the finding of the lower Court. 
The second ground of special appeal is that the Judge should 
not have decreed the re-opening of the old road at the instance 
of the plaintiff alone, when the first Court found that the new 
road opened by the petitioner was much more conyenient to the 
public than the old in its former state was, the more so as the 
plaintiff has neither alleged nor proved any special damage to 
himself. Now, as I have already stated, I am not at all -certain 
that the Judge has decreed the re-opening of the old road by 
way of a public declaration of right; the decision is certainly’ 
not very intelligible. He says that the old road is to be restored 
io its former condition, but. he does not say why or what is 
to be the effect of his order ; and therefore I am not sure by any 


means that the lower Appellate Court, in the decree which it has 
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passed, has gone. beyond its jurisdiction. But even if it has,it 1869 
. would not be necessary for us to consider that point, as it was Hira Cnanp 


: i BANERJEE 
Y not taken below;and I think that no harm has been done to any 


Ue 
` SHAMA 


body by that paragraph iw the lower Court’s decree, as I under-  Cuanan 
. ° š CHATTERJEE, 
| stand that decree is only in the’nature of a declaration that the 
act of the defendant was a+ trespass, inasmuch as the land on 
- which the new road was-constructed was the ‘plaintiff's private 
property.. All questions as to whether the new or the ‘old road 


” was most convenient are altogether immaterial.. 
Kemp, J.—I am of the same opinion, and, concur in dismissing 
the special appeal; but I do not wish to commit myself at present 
to any opinion with reference to the question of the Civil Court’s 
jurisdiction in cases of public roads, as the point is not taken in 
special appeal before us, nor raised in the Court below. < 


Before Sir Barnes Peacock, Kt, Chief Justice, and Mr, Justice Mitter. 


COURT OF WARDS (PLAINTIFF) v, NITTA KALI DEBI 


AND ANOTHER (DEFENDANTS.)* 1869 


Aug. 7. 

_ Vendor and Purchaser—Refund of Purchase-Money'—Set-off —Registration, 

The plaintiff agreed to purchase land and paid down the purchase-money, taking 
from the vendor an agreement that if he did not register the conveyance, he would 
return the purchase-money. The plaintiff entered into possession ; but the vendor 
failing to register the conveyance, he sued to recover back his purchase-money. 
Held, that he was entitled to a refund of the purchase-money, The purchaser who 
had obtained possession might or might not, according to the particular circum- 
stances of the case, be liable to pay the vendor a reasonable amount for the occnpa- 
tion of the land; but when no set-off is pleaded, the vendor could only claim such 
amount by a separate action. 


THis case was referred to the High Court by the Judge of 
the Small Cause Court of Jessore under the circumstances 
stated in the following order of reference. 

This is an action brought by the Court of Wards to recover 
from the defendants rupees 156-5-6, under the circumstances men- 
tiðried in the plaint, which runs as follows:— ~~ ; 

For the recovery of rupees 156-5-6 due on an ikrar, or agree- 
ment, dated the 21st Chaitra 1272, which Braja Lal Banerjee, 


* Reference from the Judge of the Court of Small Causes at Jessore. 
45—c * 
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the predecessor of the defendants, had executed in favor of Raja 
Pratab Chandra Sing Bahadur, the predecessor of the minor 
plaintiffs. The said ¿ikrar was executed-on account of salami 
and advance received on granting an incomplete maurasi 


j 
f 


j 


lease in the name of Benodi Lal Sing. The clause contained ‘ 


in the ikrar was that if the lease were not duly registered a 


time, the whole amount was to be recovered with interest in 
Sraban 1273, but as the deed is incomplete on account of its 


not being duly registered, the minors are entitled to recover ` 


the amount claimed with inter est. 


‘At the, trial I found, as a fact, that the ikrar . sued upon had’ 


been executed by Braja Lal Banerjee, and that he had received the 
amount mentioned therein as salami and advance rent; that 
in Assar or Sraban of 1273, he, as well as Guru Charan Baner- 
jee and the parties who granted the patta, accompanied by 
Benodi Lal Sing, the party to whom the maurasi patta is 
addressed, and who im exchange granted a habuliat, proceeded 
to Narral, in order to have the patta registered; that there 
Benodi Lal was given to understand by. the amlas of the 
Registrars Office and other parties that the patta could not be 
registered without a bundwara or boundary paper ; consequently 
it was not presented. to the Registrar or Sub-Registrar for 
registration ; that Braja Lal, Guru Charan, and their sharers pro- 


mised to supply the same; but that it was not supplied, and the 


time for registration passed ‘away without ‘the patta-or kabu- 
liat being registered ; that, notwithstanding the Court of Wards 
took, possession of the ‘property, mentioned in the patta from 


` Jaishta of 1273, and continued in possession down to Aghran 


1275, when they voluntarily relinquished it as the same proved 

unremunerative, and by their zemindari books they show a 

loss of rupees 17 annas 5 sustained, as follows :— 

Total jumma due to six shareholders for 4 years, at l 
Rs. 201-4-0 per-year s .. Rs. 805 0 0 

Deduct on account of Sudder cent paid by tho lessees Rs. 598 1 6 


- 


Balance ~ ... Rs. 206 14 6 


\ 
3 
y 


\ 
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Carried over 5 se e. Res. 206 14 6 
Deduct on .account of Kade &e.,. which 
have been decreed to a third party, Rs. 97- 10 6 
Deduct on account of jammas de- 
nied by the ryots sis . Rs. 104 13 0 
Deficit after collating the kintoa Rs, 2112 0 Rs. 224 8 6 





nel 


17 5 O 


The question therefore arises whether, on the facts as found, 
the present suit is maintainable. — 

When the patta was granted, the Registration Act No. XVI. of 
1864 was in operation, and under the provisions of section 13 
the maurast patta was an instrument which, unless registered 
according to the provisions of that Act, could not be received 
in evidence in any civil proceeding. I therefore think it was 
incumbent on Benodi Lal Sing to have presented the patta to 
the Registrar or Sub-Registrar of Narral, under section 15, and 
if he refused to register the same, on the ground that no boun- 
daries were set forth, and if the objection was not well founded, 
Benodi Lal Sing could, under that section, have brought a 
regular suit to enforce registration. However as it appears that 
the ‘sharers consented to furnish boundaries and did not do so, 
I think, in the absence óf possession having been taken by the 


plaintiffs, the ‘present suit would have been well maintainable. 


on the breach of the agreement to register; as it is, I do ‘not 
think the suit is maintainable in its present form. 

There are many cases in the law books which show that 
the count for Inoney had and received is not maintainable, if the 
contract has been in ‘part performed, and the plaintiff has derived 
some benefit, and by recovering a verdict the parties cannot be 
placed in the exact situation in which they -respectively stood 
when the contract was entered into; and I think the present is 
one of those cases, as plaintiff by having continued in possession 
of the property down’ to Aghran 1275 deprived the sharers of the 
use and enjoyment of the same and of the rents and profits which 
they might have derived, had no such possession been taken. ` 

It is urged that the ikrar does not provide for possession being 
taken of the property by the plaintiffs, and that if they did take 
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possession of it, they in their turn will be liable to the sharers for 
any damage they may have sustained by such occupation. I can- 
not assent to this reasoning, as it appears to mé that the agreement 
to register was a condition precedent to plaintiffs’ taking possession 
of the property, but it céased to be so by the subsequent conduct 


of the plaintiffs in having taken possession of the property ; and; 


every contract is to be interpreted in connection with surrounding 
circumstances, and the acts done by the contracting parties in 
fulfilment of the contract may be regarded, in order to see what 
interpretation they have themselves put upon it, and what condi- 
tions have been waived or performed, and the construction of the 
instrument may thus be varied by matter ex post facto. 

Thus it appears to me that, as there has been no failure of con- 
sideration, the present suit, as laid, is not maintainable: I have 
therefore given a verdict in defendants’ favor subject to the 
opinion of the High Court. ‘| 


The judgment of the Court was delivered by: © ' 


Psacocx, C. J.—It appears to the Court that the plaintiffs are 
entitled to recover the sum claimed, viz., rupees 156-5-6. .The 
defendants agreed that if they should fail to register-the deed, 
they would refund to the plaintiffs that amount: The plaintiffs 
took possession of the land, and it is-therefore said that the 
plaintiffs are not entitled to enforce the agreement.. We think 
that the plaintiffs, are entitled to enforce the agreement notwith- 
standing that they took possession. They may be liable, however, 
to the defendants to pay, them a reasonable amount for the use and 
occupation of the land during the time that they were in posses- 
sion. This case appears to me to stand onthe same footing as 
that of a purchaser. - If a purchaser should agree.to-purchase and 


/ 


should pay down the purchase-money, taking an agreement from ` 


the vendor, that if he should not, register the conveyance, he 
should return the purchase-money, .the purchaser would be 
entitled to receive his purchase-money back if the vendor should 
fail to register the conveyance: .If the purchaser should have 
been let into possession of the land agreed to be purchased, he 
might-be liable to the vendor to pay him a reasonable amount for 
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the occupation of the land, but that: would depend upon the 1869 _ 
particular circumstances of the case. reer a 
In this case there is no set-off pleaded charging that the plain- T 
\ tiffs were indebted to the defendants for the use of the land, and Desi. 
è under those circumstances if the defendantsare upon the whole facts 
\of the'case entitled to any remuneration for the use and occupation 
of the land, they must resort to a cross action, in which that ques- 
tion, as well as the amount, if any, which they may be entitled to 
recover, will be settled. 
‘The only answer we can give to the Judge of the. Small Cause 
‘Court is that the defendants were bound to return the money in 
default of registering the maurast; and not having registered 
it, the plaintiffs are entitled ‘to recoverthe amount which the 
defendants stipulated to pay. : 
There will be no costs of the argument before this Court. 


Before Mr. Justice Kemp and Mr. Justice Markby. 


BHAIRAB CHANDRA MADAK (Puatstirr) v. NADYAR CHAND 1869 
PAL AND OTHERS (Derenpants. a Aug. 9. 


u fs 


P P E Pas ahoari of ioten Premises— Decree, pm of. 








In ‘execution of a decree, the right, title, and interest in two parcels of property of 
a judgment-debtor, who had previous to the attachment executed a simple mortgage + 
thereof to A, was sold ; and Band C respectively purchased them at different prices. 

A sued the mortgagor and the purchasers B and C, for enforcin g his lien on the 
two parcels of property. The suit was dismissed by the first Court ; but on appeal, 
the order was “ appeal decreed.” A entered into a compromiso with B, and entered 
satisfaction of a moiety of the deciee. He afterwards issued execution of the other 
moiety against c, and compelled him to pay. 

C now sues B for recovery of the proportion of the amount paid by him to A, 
but which, according to the valuation of the respective properties, should have fallen 
into the share of B. 

Held, that the proper decree in the suit of A east the mortgagor and B and C 
would have been a money-decree against the mortgagor only, with a declaration that 
the two properties were liable to be sold; clear of subsequent incumbrances, in satis-" 
faction of the mortgage bond-debt. 


x Special Appeal, No. 276 of 1869, from a decree of the Subordinate Judge of 
West Burdwan, dated the 16th December 1868, reversing a decree of the Mvonsiff 
of that district, dated the 6th July 1868. 
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Held, that debt due upon the mortgage bond was a general burden upon the two 
properties, for which no portion of those two properties was more liable than the 
other. 

Held, that as between the plaintiff and defendant, the iiability was not joint, ‘bat 
several, in proportion to the respective values of the property, and that the plaintiff / 
having been compelled to pay for which the property of defendant was legally mare 
was entitled to recover the amount from the defendant. 

Held, that no arrangement between the decree-holder and one of the judgment 
debtors would affect the interest of 2 po a a E wiloas by express consent. 


Baboo Rashbehari Ghose for gonallant: 


Baboos Ramesh Chandra Mitter and Mahini Mohan Roy tor 
respondent, 


Marxsy, J.—In this case the fasts, as stated befor us by the 
plaintif, appellant, and not contested by the defendant, respon- 
dent, were these: One Gopal Shebait was possessed of. two “i 
perties, which for brevity’ s sake, I will call No. 1 and No. 
Both these properties were mortgaged by him to one SEER 


. by one simple mortgage bond. Subsequently to the execution of 


this mortgage bond, a creditor .of Gopal Shebait obtained a 
decree against him, and in execution of that decree the creditor 
attached the properties No. 1 and No. 2, and proceeded to get them 
sold. The properties were lotted and sold separately ; the plaintiff 
in this suit becoming the purchaser of No. 1 for rupees 212, and 
the defendant in this suit becoming the purchaser of No. 2 for 
rupees 522,. The plaintiff and ‘defendant respectively got into 
possession, and after they had done so, Ramnarayan, in one suit 
sued Gopal Shebait the mortgagor, the present plaintiff, and the 
present defendant, for the purpose of recovering his loan by 
enforcing his lien on these two properties. He failed in the first 
Court, and his suit was dismissed; but on appeal this decision 
was reversed; no decree, however, was drawn up except.the un- 
intelligible one of “appeal decreed.” Ramnarayan seems first 
to have attached or threatened to attach the larger property, 
No. 2. The defendant in this suit, who had purchased that pro- 
perty, thereupon came to terms, and on getting a discharge from 
Ramnarayan surrendered to him a portion of the property No. 2 

and in consequence satisfaction was entered up for half the 
amount which was due under Ramnarayan’s decree. When the 
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present plaintiff heard of this, he at once objected. He repre- 1869 
sented to the Court that he and the defendant were not liable Braman 
: 73 CHANDRA 
in equal shares; and he-paid into Court the sum of rupees 222, Manar 
\ which he said represented the full amount of liability. Ram- Napvar 
| narayan, however, disregarding this, took steps to sell the plain- one 
tiffs property No.’ 1, and notwithstanding the opposition of the 
plaintiff, the sale was ordered to take place. The pone there- 
upon paid rupees 187-to get his property. released. 
He then broughtthe present suittorecover thissum of rupees 187 
from the defendant, on the ground that he and the defendant were’ 
liable: for the debt in proportion to the value of their. respective 
properties, and that the rupees 187, which-he had been compelled 
to pay, were really due from the defendant. ae cone denies 
his liability. : eee 5, aes i g 
Some confusion-has arisen 7 the plaintiff. i in his iplaint, .and 
by both plaintiff and defendant, in the courseof this argument, 
speaking as if the result of Ramnarayan’s-suit had been to make 
the plaintiff and defendant liable for a sum of money, whereas, . 
if that decree had .been.properly drawn up, it would have -been 
a money-decree against Gopal only, with a-declaration that the 
properties No.-1 and No, -2-were-iable to be sold, clear of subse- 
quent incumbrances; in satisfaction of the mortgage bond-debt. | 
The real effect-of the decree, if it had-been-thus drawn up, would 
have been not to have made either plaintiff or defendant directly 
liable for’ any sum of money at all, but it would, nevertheless, 
have made them both indirectly liable to pay the whole of what 
was due under the decree; as otherwise. their property could be 
sold in satisfaction of it. What I understand the plaintiff to 
urge in this case, and what I- think he has urged throughout, 
though not always in language legally precise, is this: that the 
debt due under the mortgage bond, with its accumulations, was a 
general burden upon the two properties for.which\no portion of 
those two properties was presumably-more liable than another y 
that as between the plaintiff and defendant the liability of the 
two properties ought to be considered not as joint, but as several, 
being divided in proportion to the respective values of .the pro- 
perties; and that the plaintiff having been compelled to dis- 
. charge a burden for which- thig property pur chased by the defend- 
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1869 ant was legally liable, he may recover the amount so paid from 
Pua the defendant, l 
n I have come to the conclusion that this is a sound argument. f 

Napan I take it, that though it does not appear in evidence that these two 
i properties, were contiguous or ever formed one parcel of land, / 

yet that the effect of joining them together in one. mortgage! 

bond was to make every portion of them equally liable for the 

debt, and that the legal result is the same as if a ia been 
one single property. : 

The principal question is whether the liability of the two pro- 

perties which, as between the owners of those properties and 

the mortgagee is undoubtedly jomt, is as between the plaintiff 

and defendant to be considered as several; in other words whe- 

ther this joint liability is, as between the owners of the two 

properties, to be apportioned. I think thatitis. The pleader for 

the plaintiff, in support of this proposition, relied upon certain 

passages in Story on Equity and the general principles of what 

is called “ equity and good conscience.” In this case, however, 

I think it is not necessary to resort to anything so vague or so 

distant. I think this case is exactly analogous to one that occurs 

every day in our own Courts of Justice, and may be decided on 

7 principles already adopted in India. I see no distinction in 

principle, between this case and that of a suit for contribution 

between the several holders of a single lot, one of whom has 

paid the whole revenue, The only difference is that, in one case, 

the liability of the land to be sold in satisfaction of the claim 

is created by the law; in the other (the case before us), the 

same liability is created by the act of private persons com- 

petent for the purpose. But to my mind this is-a difference 

' which is wholly immaterial; the lability in both cases is 

complete, and the same reason for apportionment seems to me 

to exist in both cases, namely the injustice of allowing a 

mere accident to cast upon a particular portion of land, and 

therefore upon the owner of that portion, a burden, which was 

originally and ought still to be fairly laid equally on all. I also 

think the liability should be divided in the proportion of the 

value of the two properties at the time of the purchase. The 

case of contribution for revenue does not here afford an exact 
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analogy; for, if the separation of ownership is into undivided 
shares, of course the liability to the revenue is considered to be 
in proportion to the shares; whereas, if the separation is by an 
actual partition of the property, the liability to the revenue is, 
. I believe, almost invariably apportioned by the parties them- 
‘selves, with or without, but generally with, the sanction of the 
Revenue Officers, upon principles similar to those on which the 
revenue was originally assessed. It seems to me, however, that 
no other proportion can be suggested in this case which is so 
equitable as that of the respective values at the date of divi- 
sion, that is, at the date of the auction-sale. Neither a division 
according to the respective areas, nor a division according to any 
‘combination of area and value would be satisfactory. I there- 
‘fore think the liability should be thus apportioned, and. having 
‘arrived so far, the next step in the argument needs no demon- 
stration. The plaintiff, if his figures are correct, has clearly 
been compelled to pay a sum of money in discharge of a burden 
which the defendant was légally compellable to discharge; and 
it is a well established principle of law, in support of which I 
may again refer to the practice in revenue cases, that, under such 
circumstances, the defendant is bound to refund the plaintiff the 
sum of money so paid. 

The only objections which the defendan has made to the appli- 
cation of these principles to the present case are: first, that the pro- 
perty No. 2 was by the arrangement between Ramnarayan and 
the defendant completely discharged from all liability to be sold 
under the decree; and second, that there was never any decree of 
the Court which compelled the plaintiff to pay this money to 


Ramnarayan, but only the unmeaning declaration that the appeal _ 


was decreed. But in my opinion both these objections failed. 
The first, upon the manifest principle that no arrangement 
between Ramnarayan and the defendant can, in any way, affect the 
rights of the plaintiff, unless he assented to that arrangement ; 
whereas the plaintiff in this case, as soon as lie heard of that 
arrangement, at once objected to it. The second, also, fails, be- 
cause in fact the ‘plaintiff was not bound to resist the claim of 
_ Ramnarayan, and drive him to take legal proceedings, That claim 
was altogether irresistible, and the plaintiffs right as against the 
46—c 
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‘ defendant ‘would have been just as complete, if he had paid Ram- 
narayan-the rupees 187 on demand, without going into a Court 
of law at all. -The only question which remains is as to the 
figures; the parties seem to be agreed as to the amount which was 
due upon the mortgage bond-debt to Ramnarayan; although 


that sum was not, as it ought to have been, ascertained in the “ 


decree which he obtained. As regards the respective values of 
the properties No. 1 and No. 2, the first Court found that they 
were in proportion to the prices paid for them at the auction-sale, 
and if so these prices would have afforded a correct criterion for 
the apportionment of the liability. But the defendant in appeal 
to the Court below objected to this valuation, and that ground 
of appeal has, in consequence of the suit having been altogether 
dismissed, not yet been adjudicated on. The case must there- 
fore go back in order that the lower Appellate Court may con- 
sider whether there is any reason for disturbing the finding of 
the Moonsiff on the question of value, unless, as I cannot help 
hoping may be the oase, the parties will have the good sense to 
settle that matter amicably. 


KEMPF; J.—I concur. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


RADHA MOHAN DHAR, AND OTHERS (SOMRE or THE DEFENDANTS) 0. 
RAM DAS DEY (PLAINTIFF) AND orHers (DEFENDANTS.)* 


Hindu Widow—Abandonmeni of—Ancestral Property—Adverse Possession— 
Reversionary Heirs— Procedure. 


A Hindu widow held her husband’s property till within twelve years of the date 
of suit. Atthat time, one of the defendants claimed the property as belonging to 
his own separate talook ; and thereupon gave it up, and ever since refused to enter 
on it. Ina suit by the reversionary heir of the husband to have his title declared, 
and to obtain possession of the property, held, that possession of the defendant was 
adverse to the widow and reversioners ; that the reversioners therefore had a right 
to sue for a declaration of their title at any time within twelve years from 


* Special Appeal, No. 1340 of 1869, from a decree of the Officiating Additional 
Judge of Chittagong, dated the 18th March 1869, affirming a decree of the Moonsitf 
of that district, dated the 3rd June 1868, 
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the date of the adverse possession; that as the widow refused to have any- 1869 
thing to do with the property, and the reversioners had no ighi to posses- Bina TEETE 
sion {till after the death of the widow, the proper course for the Court to adopt -T 
was to appoint a manager to collect the assets of the estate, who should account Ras Da is Dey, 
for them to the Court ; and the Court should hold them for the benefit of the rever- 
sionary heirs. 

Nobin Chunder Chuckerbutty v. Issur Chunder Chuckerbutty Q) considered. 


Baboo Akhil Chandra Sen for appellants. 
Baboo Ram Charan Mitter for respondents. 


Tue facts of the case and points urged in appeal appear 
in the judgment of 


HOBRHOUSE, J.—The point before us in this case is one of 
some difficulty, because it seems to us to be, upon the facts 
found, a novel point; and-we have-no judicial findings of the 
Courts before us which can be a guide to our judgment. Our 
duty therefore is simply to do, as 3 best we can, equity and justice 
between the parties. 

Upon the findings of facts by the lower Appellate Court, 
which are not now disputed before us, the property in suit was 
the property of one Ramkant. On his death his widow, Rai 
Mani, held the property up to some period, at least within twelve 
years of the time of the present suit. At that time the defend- 
ant, special appellant before us, claimed the property as being 
not a part of Ramkant’s ancestral estate, but as belonging to 
his own sepdrate talook,. Rai Mani thereupon gave up the 
property to the defendant, and refused, and still refuses, to enter 
upon it. 

In this state of facts the plaintiff, who is the reversionary 
heir of Ramkant, came into Court, and claimed to have his title 
declared and to obtain possession of the property. - 

The lower Appellate Court has given the plaintiff a decree,— 
apparently a decree which runs in these terms. ‘That the plaintiff 
e should hold the land as trustee, under his right as heir to Ram- 
e kant, on the death of his widow Rai Mani.” l 

In special appeal it is urged that until the death of Rai Mani 
the reversionary heir, the plaintiff, has no right of suit; and we are 


(1) Case No. 460 of 1867 ; 29th April 1868. 
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1869 __ referred in support of this contention to the Full Bench Ruling 
ga eee in Nobin Chunder Chuckerbutty v..Issur Chunder Chucher- 
butty (1). l 

We think, however, after the best consideration that we can 
give to that ruling, that it is not strictly in point; and that if / 
anything, it is rather adverse to, than in favor of, the special- 
appellanțt’s' contention. The question in that case was based on — 
the application of the Statute of Limitation, and it seems to have ` 
been held as between the widow and the reversioners, that if 
there was on the part of a third person a possession adverse to 
the widow during her life-time, which, under the Statute of Limi- 
tation, would have barred her right of suit, then that bar to the 
widow would be also a bar to the reversioners after her; that is, 
if she were out of time, had she sued in her life-time, then they 
(the reversioners) also would be out of time when they sued after 
her death. No doubt, many supposititious cases were put and 
discussed by the Judges in illustration of the decision at which | 
they were arriving, but a8 a judicial binding decision, it does not 
seem to us to go further than what we have just stated. - There 
are, however, certain remarks of the learned Chief Justice to be 
found at page 508 which seem to suppose a case very like the 
present, and which distinctly point out that in such a case the 
reversioners would have at least some remedy, would at least 
be allowed to sue for, and get some specific binding order pro- 
tecting their interests in the property. The learned Chief 
Justice says:—‘ But reversionary heirs presumptive have a 
“right, although they may never succeed to the estate, to pre- 
“vent the widow from committing waste; and I have no doubt 
“ that if a proper case were made out, reversionary heirs. would 
«have a sufficient interest, as well as creditors of the ancestor, 
“by suit against the widow and the adverse holder, to have the 
“ estate reduced into possession, so as to prevent their rights from 
“becoming barred by limitation; ” and then the learned Chief 
Justice goes on to show how in the case of moveable property 
such a right would no doubt exist. The first question therefore 
that it seems necessary for us to decide in this case is whether 
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the possession of the defendant was,-from the, timé that Rai _ +1869 

Mani, the widow, gave up the property-in dispute, a possession RA>H4 Monan 
t adverse to her. On this point we do not think that there can be 
~ any doubt. ‘She held the estate at one time as the heir of her 
\ husband Ramkantyand as a part of his estate. The defendant 

claimed it, threatening her with legal proceedings, as part of his 
‘distinct and separate estate. She therefore wisely or unwisely _ 
gave up her own title and possession, and permitted the defend- 
ant to hold the property as a part of his estate in contradistinction 
from her husband’s estate. The fact being so, we think that it 
cannot be doubted but that the defendant’s holding was a hold- 
ing adverse to the representative of the estate of Ramkant, 
that is to the widow. If then this holding was a holding 
adverse to the widow, the representative of Ramkant, then 
under the Full Bench Ruling that I have been quoting, if the 
plaintiffs, reversioners, did not sue within twelve years from the 
date of such adverse holding, their suit would be absolutely bar- 
yed; and itis exactly to such a case that the learned Chief Justice 
seems tous in so many words to refer when he says that a suit 
on the part of reversioners against the widow and the adverse 
holder would lie to have the estate reduced into possession. The 
lower Appellate Court, therefore, we think was right in holding 
that a suit would lie; and the only question which remains is 
the step to be taken to reduce the estate into proper possession 
so as to protect the interests of the reversioners; be they who 
they may. The widow, Rai Mani, has in one sense committed a 
waste of the estate, and at least she refuses altogether to have 
any concern with, or to take any part of, the assets of it; and it 
is clear therefore that the estate cannot be replaced in her 
possession. The reversioners have no right until the death of 
the widow, and therefore it seems to us that the estate cannot 
be placed in their possession. But there is a middle course 
which it seems to us we may rightly adopt, and that is to direct 
the Court to appoint a manager—a manager to collect the assets 
of the estate, to account for them to the Court, atid the Court to 
hold them in such secure way as may be legal and proper for 
the ultimate benefit of the heirs of the estate succeeding on the 
death of Rat Mani. 
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We think therefore that whilst we uphold the decision of, the 


Ramkant, we must set aside the decree of the said Court, 
and direct that a fresh decree be drawn out to run in the terms } 


just stated. 


Pd 
{ 


The special appeal is dismissed with costs. 


ee ent 


Before Mr. Justice Loch and Mr. Justice Macpherson. 


PURNA CHANDRA CHATTERJEE (ONE oF THE DEFENDANTS) v. 
C. MACARTHUR (Prarnrrr.) ' 


Suit under Act X, of 1859—Aet VI. of 1862, B. C., 8. 20 (1)—Jurisdiction— 
Authority of Collector to transfer Suits 


Suits under Act X. of 1859 must be preferred in the Revenue Office of the district, 
or when a sub-division of the district has been placed under a Deputy Collector, 


in the Revenue Office of the sub-division in which the cause of action arose. 


The 


authority given to the Collector to withdraw any suit from any Deputy Collector, 
and try it himself, or refer it to another Deputy Collector, does not cure the defect 
caused by the institution of the suit in a Court other than that of the sub-division 


in which the cause of action arose. 


* Special Appeal, No. 516 of 1869, froma decree of the Judge of 24-Per- 
gunnahs, dated 8rd December 1868, modifying a decree of the Deputy Collector 
of Alipore in that District, dated the 10th of July 1868. 


(1) Act VI. of 1862, B. C., sec 
20.—Suits under this Act, or under 
Act X. of 1859, shall be preferred in the 
Revenue Office of the District, or when a 


‘Sub-division of a District has been placed 


under jurisdiction of a Deputy Collector, 
in the Revenne Office of the Sub-divi- 
sion inwhich the cause of action shall 


have arisen, or when the cause of action 


shall have arisen within the limits of the 
local jurisdiction of any Deputy Collector 
not in charge of a Sub-division, but who 
has been specially authorised by Govern- 
ment to receive such suits, then in the office 
of such last mentioned Deputy Collector. 
Provided always that the Collector may 
withdraw any suit from any Deputy 
Collector, and try it himself, or refer it 
to another Deputy Collector. I£ the 


‘lands comprised in any talook, farm, or 


other tenure, or any lands held under 


one lease or engagement, or at one entire 
rent, in respect of which arrears of rent 
may be due, are situated in more than 
one District or Sub-division, or within 
the local limits of more than one Deputy 
Collector specially authorised as afore- 
said, the District or Sub-division or local 
limits in which the greater part of such 
lands is situate, shall be Ifeld to be the 
district or Sub-division or local limits 


` in which the cause of action has arisen, 


and if any question shall be raised res- 
pecting the District or Sub-division or 
local limits within which the greater 
part of the land is situate, the Board of 
Revenue, or if all the ‘lands be situate in 
one District, the Collector of the District 
shall decide the question, and snch deci- 
sion shall be conclusive on the point of 
jurisdiction: 


f 
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Baboo Debendra Chandra Ghose for appellant. 1869 
l l f PuRNA 
5 CHANDRA 
>  Baboo Purna Chandra Shome for respondent. CHATTERJEE 


‘ | 7 l C, Macan- 

\ THis was a suit for arrears of rent of land situated im 
the sub-division of Basirhat. The suit was instituted in the 
Court of the Deputy Collector of Alipore. The estate which 
was in the Sunderbunds. was the property of Mr. Temple 
and Macarthur; and it was alleged, that on the 19th October 
1863, the-defendants, Purna Chandra Chatterjee and Khettra 
Mohan Dey, executed a kabuliat for the lease of a certain 
fishery for one year from the Ist November following, at a 
yental of rupees 700, of which rupees 175 was paid in advance. . 
The lessees made no further payment, and in 1865 this suit ` 
was instituted to recover the-balance. At the first trial, Khettra 
Mohan alone appeared, and denied that he had executed the 
kabuliat. The Deputy Collector, however, on the evidence 
gave plaintiff a decree on the 20th April 1865. In 1867, when 
proceedings were taken in execution, Purna Chandra appeared, 
alleging that he had previously heard nothing of the plaintiff; 
and that at the time when it was said the summons was served on 
him at Kalighat, he was at Allahabad. He denied that he 
executed the kabuliat, and applied for a new trial. 

This was ultimately granted by the Deputy Collector of 
Alipore, and on the facts a new decision was given in favor of 
the plaintiff. The Judge, on appeal, supported the Deputy 
Collector’s decision. ‘The only point of interest in the case was 
thus referred toin the judgment.of the lower Appellate Court. 
c It has been urged by the appellant, that the suit was illegally 
«c instituted and tried at the Sudder Station, whereas the jalkar 

' “im question is situated within the jurisdiction of Basirhat. 
«This plea was rightly rejected by the Collector.. The juris- 
“diction of the Collector to receive and try any suit instituted 
“under Act X: of 1859, which arises in any part of his district, 
“was not taken away by section 20, Act VI. of 1862, B. C., 
‘and the law ‘permits the institution at the Sudder Station 
“or the sub-divisional station. It appears to me also that 
“the cause of action may be said to have arisen at the Sudder 
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` 1869 __“ Station, if the defendant,” -äs alleged, lived at Bhowanipore J 
Purxa or Kalighat.” ~ i 
CHANDRA 
ORAT BRINN On appeal tothe High Court, it was contended, inter alia, >} 
C. Micar- that the lower Court was wrong in holding, that suits under 
Act X. of 1859 may be instituted either in the Court of the; 
Deputy Collector of a sub-division or in the Court of the 
Deputy Collector of the district. ` * 
The Deputy Collector of Alipore had no- jurisdiction to 
entertain a suit for arrears of rent of lands situated in the sub- 


division of Basirhat,.where the cause of action arose. - 


- The judgment of the Court was delivered by 


` MACPHERSON, J.—The plaintiff brought a suit for arrears of 
rent in 1865, against the appellant and another, in the Collector’s 
Court, at Alipore, 24~Pergunnas, and obtained an ex parte decree 
against him. On the 20th April 1869, an application fora re- 
hearing, was made, which was (after an appeal to this Court), 
ultimately granted on 11th June 1868. The appellant having got 
the order, that his case should be re-heard on Ist July 1868, filed 
a petition objecting to the jurisdiction of the Deputy Collector 
of the Sudder sub-division, on the ground that the fishery for 
which rent was demanded was situated in the sub-division of 
Basirhat (which, as appears from the Government Gazette 
of 8th January 1861, was the name by which the then existing 
sub-division of Mitterhaut was afterwards to be called), and 
therefore the suit, as required by the provisions of section 20, 
Act VI. of 1862, B. C., should have been instituted in the 
revenue office of that sub-division. The Deputy Collector, after 
consulting the Collector, who directed him to try the case, 
_ disallowed the objection, and going into the merits gave a decree 
in favor of plaintiff. This judgment was affirmed by the lower 
Appellate Court, the Judge considering that the conclusion 
come to by the Deputy Collector on the question of jurisdiction 
was correct. 
In special appeal, the question of jurisdiction ‘is the point 
relied on. Looking at the terms of section 20, Act VI.-of 
1862, B. C.; “suits under this Act or under Act X. of 1859, 
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s shall- be preferred m. the revenue office, of the district, or 
“when a sub-division of a district has been placed under the juris- 
diction of å Deputy Collector, in the revenue- ‘office of the 
“ sub-division .in which the cause of action shall have arisen, 
e &c,,”-—it appears to us that’ the conclusion come to by the 


‘ Courts -below is opposed to the words and intention of the law. 


The words distinctly require that where a sub-division has been 
created, suits for rent are to be instituted in the sub-division 
where thé cause of action arose, and the law does not allow 
parties any alternative as to the forum in which the suit is to be 
instituted. Itis urged in the present case, that the Collector 
gave the Deputy Collector of the Sudder sub-division authority 
to try the case., The Collector has, no doubt, under the proyi- 
sions of section 20 of Act, VI. of 1862, B. C., authority to 
transfer suits, when properly instituted, from one Court to 
another subordinate to him. But the authority thus given him by 
law does not enable him to override that other part of the law 
which points out the Courts in which alone suits for rent can be 
legally instituted. The authority given by the Collector in this 
case to the Deputy Collector to try the suit, does not’ correct 
the defect of the original erroneous institution. This Court has 
so decided in several cases, Ranee Shurat Soonderee Dabee v. 
Khemun Kuree Dabee (1), Phillip v. “Bundhoo Şircar (2), 
Nezoo Sircar v. Phillipe (3). Chunder Kant Chickerbutty v. 
Elias (4) has been quoted as showing that a different view of 
this matter has been taken. The question involved in that case is 
not precisely the question which is now before us. The Judges 
there held that the Collector had, under the circumstances, 
jurisdiction, though he exercised it irregularly ; and they declined 
to interfere in special appeal, as the defendant admittedly had 
no real defence, and had sustained no sort of injury from the 
suit having been originally irregularly instituted. There is no 
such conflict between the decision in that case (which turned 
chiefly on the special circumstances under which the parties were 
before the Court), and the decisions in the other cases we have 


(1) 45 W. R, Act X. Rul., 87. (3) 10 W. R., 454. 
(2) 7 W. R., 170. (4) 5 W. Rọ, Act X. Rul., 29, 
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1869 referred to, as would in our opinion justify us in sending this 


oR UENA case to be decidedsby a Full Bench. 
Cnarrerzez We decide in favor of the appellant, and dismiss the plaintiffs 
ve 
C. Macar- suit as against him with costs in all the Courts. ? 
THUR. ` i i / 
earner f 


Before Mr. Justice Loch. : 


1869 an THE MATTER or PARBHU NARAYAN SING, tari A MOHURIR IN 
Aug, 21, THE COURT or THB MAGISTRATE or Patna.* 


Appeal from Order of a Magistrate dismissing a Ministerial Officer in his 
Establishment—Reg: V. of 1804, s. 15—Reg. VII of 1809, s. 1—Reg. I. 
of 1829, s. 3, cl 1, & s. 7—Act XXIV. of 1837. 


“` The Commissioner is the proper authority to whom an appeal lies from an order 
of a Magistrate dismissing a ministerial officer from his post, and the order of the 
Commissioner passed in appeal is final. 


The law relating to the powers of Commissioners of Ravens and Circuit’ 
veviewed, 


+ 


ki 


Mahommed Yousaff’ for petitioner. , 


Locu, J.—The question that has been raised before me is 
whether, from an order of a Magistrate dismissing a ministerial 
officer in his establishment, an appeal lies to the Commissioner 
of the district or to the High Court. 

To determine this point, we need to go back to the old laws 
on the subject, as we find that under the provisions of section 15, 
Regulation V. of 1804, native officers employed in the several 
Courts of judicature, civil and criminal, or under any public 
officer, subject to the authority of the Courts of Sudder Dewanny 
Adawlut and Nizamut Adawlut, whose salary or other allowance 
may amount to rupees 10 per mensem or upwards, and whose 
appointment and removal may not have been reserved to the 

- Governor General in Council, shall not be removed from their 
respective offices without the sanction of the Court of Sudder 
-* Dewanny Adawlut or Nizamut Adawlut. 
By the provisions of clause 1, section 7, Regulation VIII. of 
1809, the authority to confirm the appointment, removal and 
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resignation of the principal ministerial naive officers of the 1869 
Zilla and City Judges and Magistrates, as well as of the record- INTHE MaTTER 
keepers, and the whole of the native officers of Zilla Courts, Maaa 
civil and criminal, receiving a salary of rupees 10‘per mensem or 
upwards, was vested in the Principal Courts of Appeal and Circuit, 

By clause 1, section 3, Regulation L of 1829 (which Regula- 
‘tion constituted Commissioners of Revenue and Circuit, and by” 
which the Provincial Courts of Appeal and Circuit were abolished, ) 
the said Commissioners possessed and exercised, each within the 
cities and districts comprised in the division placed under his 
authority, all the’ powers that were legally exercised by the 
Judges ‘of Circuit, when holding the Sessions of Jail delivery, 
or by the Courts of Circuit collectively. And by section 7 of 
the same law, the offices of Superintendents of Police in the 
Lower and Western Provinces were abolished, and the Commis- 


_sioners of Revenue and Circuit were authorized to exercise 


all-the powers belonging to the Superintendents of Police within 
theif respective divisions. 

Under the powers conferred on the Commissioners by clause 1, 
section 3, Regulation I. of 1829, viz., the powers of the Court 
of Circuit collectively, the removal of officers in the Criminal 
Department was subject to their authority; and it continued to be 
so until the enactment of the provisions of Act XXIV. of 1837. 
By that law it was enacted that whenever a Superintendent of 
Police should be appointed under the Act, such parts of section 7, 
Regulation’. of 1829 of the Bengal Code, as vested the Com- 
missioners of Revenue and Circuit with the duties and powers 
belonging to the Superintendent of Police, should cease to have 
effect in the territories which might be comprised within the juris- 
diction of such Superintendent. And by section 4 of the same 
Act, the powers exercised by the Commissioners of Circuit in 
virtue of the authority vested in them by section 3, Regulation I. . 
of 1829 of the Bengal Code, in regard to the appointment, 
suspension, and removal of any ministerial or police officer subor- 
dinate to any Zilla and City Magistrate, or Joint Magistrate, ? 
were vested in the Superintendent of Police. And by section 6 
of that Act, the order of the Superintendent of Police was not 
open to revision by the Nizamut Adawlut. Act XXIV. of 1837 
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i889 continued in force until Act VIII. of 1868, called “ The repeal- 
he rele ing Act,” was passed, when it, with other laws, was repealed. 
NARAYAN It has been argued that as Act XXIV. of 1837 has been 
SING, . 

repealed, and as the same Act has virtually superseded the pro- 
yisions of sections 3 and 7, Regulation I. of 1829, therefore the . 
only law now in force with regard to the appointment and remov- 
‘al of ministerial officers is the old law, section 15, Regulation V. 
of 1804. This however is a mistake. Neither section 3, nor 
section 7, of Regulation I. of 1829 has been repealed. They 
have been modified so as to suit circumstances. For instance, 
with regard to the holding of Sessions by Regulation VII. of 
1831, the provisions of Regulation I. of 1829 were so far modi- 
fied as permitted the Government to allow the Judges of dis~ 
tricts to hold the Sessions and try all cases committed to them 
by the Magistrates within their districts. So also with regard 
to the provisions of Act XXIV. of 1837. It does nowhere 
repeal any part of Regulation I. of 1829, but merely says that 
where a Superintendent of Police is appointed, the powers: held 
by the Commissioners of Revenue and Circuit as Superintendent 
of Police shall cease to have effect. When that law is itself 
repealed, all the powers that were exercised by the Superintend- 
ent of Police must, in the absence of any other law directing 
the contrary, revert to the Commissioners of Circuit, who are 
still in existence, and who still, under the powers given to them 

by Regulation I. of 1829, have power of Courts of Circuit. 
Looking therefore at the laws mentioned above, if appears to 
me that there can be no doubt that the Commissioners of Revenue 
and Circuit were vested with all the powers of the Courts of 
Circuit; that among other powers they held that of confirming 
the. appointment and dismissal of the officers of the Magistrate’s 
office ; and that as Act XXIV. of 1837, by which their authority 
. in this respect bad for a time been vested in the Superintendent 
of Police, has been repealed, they have again become vested 
with that authority; and consequently the Commissioner is the 
proper authority to whom an appeal lies from an order of a 
Magistrate dismissing a ministerial officer from his post, and the 

order of the Commissioner passed in appeal is final. 
Under this view of the case, I reject this application. 
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Before Mr. Justice Macpherson and Mr. Justice Glover. 


BHAIRO anv oTHERS (DBFENDANTS) v. SHEIKH UZIRALI 
(PLAINTIFF. y 


Act X. of 1859s 8.7 (= Tuleroontion= Prenoti Suit. 
The fact of an intervention under section 77, Act X. of 1859, having been disal- 
lowed in a former suit, cannot exclude the party from intervening. in a subsequent 


suit, if he can show that he had been in the bona fide enjoyment of the rent previous 
te the institution of the suit. 


Mr. R. E. Twidale for appellant. 


+ 


Baboo Krishna Sakha Mookerjee for respondent. 


GLOVER, J.— This was a suit by the plaintif to recover 
the rent of certain tar and date-trees. The special appellant 
intervened in the case under section 77, Act X. of 1859, on the- 
ground that he had been before and up to the time of suit in the 
receipt and enjoyment of that rent; and one of the defendants 
appeared and supported the intervenor’s contention. 


The Court of first instance dismissed the plaintiff’s suit, on 
the ground that the intervenor had proved that he had been and 
was in the receipt of therent. There was a question, apparently, 
before the Deputy Collector, with regard to the amount of the share 
which each party claimed; but on the question under section 77, 
the Deputy Collector found that the intervenor had been in the. 
receipt of the rent which the plaintiff claimed. 


The Judge on appeal held, that, as in a previous suit for 
rent between these parties in 1860, the present special appellant 
had intervened under section 77, and had failed in his interven- 
tion, and had been referred to the Civil Court, he was now con- 
cluded from intervening again in the same litigation, as no 
change was shown to have taken place in the status of the par- 
ties.- He likewise found, with regard to an objection made by 
the spécial appellant as to the identity of the trees of which rent 
* Special Appeal, No. 1150 of 1869, from a decree of the Judge of Paina, dated 


the 19th February 1869, reversing a decree of the Deputy Collector of that district, 
dated the Ist December 1868. 
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_was claimed, that as thé plaintiff had filed the former decree, and 


alleged: that it covered all the trees in the 6-anna share, it was 
for the defendant to give some evidence to the contrary, and as 
he did not give that evidence, he considered a decree should 


. pass for the plaintiff. 


It appears to me that the Judge’s decision in this case is wrong, 
and should be reversed. Even if we were to admit, for the sake 
of argument, that the decree, which was passed in December 
1860, did decide against the intervenor, on the ground that he 
was not at that time in the receipt and enjoyment of the rent, 
it does not follow that the intervenor should not at some subse- 
quent period be able again to come into Court, and make subs- 
tantially the same defence. The words of the section only make 
it necessary that the party who intervenes should prove that he 
“had in good faith received and enjoyed the rent, before and up 
to the time of the commencement of the suit;” but there is no 


` specific time mentioned in the section within which such enjoy- 


ment is to be proved. It is quite possible, therefore, that 
although the intervenor might not have been in the receipt and 
enjoyment of the rent of these trees in 1860, be might have been 
so in subsequent years, m 1866 or 1867 for instance ; and there is 
nothing in the section, as it appears to me, to prevent him from 
proving in’a subsequent suit the fact that he had been in such 
possession and enjoyment. 

But as a matter of fact this objection does not arise in the 
case, because, on turning to the record of the Act X. suit 
decided in December 1860, I find that although the intervenor 
objected in that case on the same ground as he does now, namely, 
that he had been in the receipt and enjoyment of the rent, his 
objection was not thrown out, on the ground that he had not 
proved such enjoyment or in fact upon any ground at all. So 
far as we can discover, the judgment proceeded on the fact that 
the plaintiff was proved to be the proprietor, and the ryot, the 
defendant, was proved to be his tenant; and that therefore the 


w 


latter was bound to pay rent to the former, and that the.claims 


of the intervenor were hot fit to be considered in the case, but 
properly belonged to the Civil Court. Itis quite clear from 
this decision that there was no finding, as there ought to have 
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been, under section 77 of the Act. There was no enquiry as 1869 
to whether tbe intervenor had been in the receipt and enjoyment Buamo 
of the rent; and his objection being thrown out in that case  gumicy 
; would be clearly no ground for preventing his making a similary V=" 
\ defence when another suit is brought by the plaintiff for the 

‘same trees against the same defendant. What the Judge ought 

to have done, I think, was to have taken up the case under sec- 
, tion 77, and have decided it on the evidence as to whether there 

had been any receipt of rent on the part of the intervenor 

before and up to the time of the institution. of this suit. 

This being our opinion, it is unnecessary to take any notice 

of the second objection further than to say that the miere fact 

of the plaintiff's putting in the old decree, and alleging it to 

cover the trees in suit, was not sufficient to prove the plaintifi’s 

case, unless there was something in that decree which marked 

down the position of the trees, and showed, without the least. 

doubt, that they were the very trees the rents of which are now 

claimed. The mere puttmg im of the decree and the mere 

allegation of the plamtiff would not excuse him from giv- 

ing that proof which every plaintiff must give before 

he can succeed, especially when the defendants clearly 

raised the objection that the trees were not the same. The case 

must be remanded to the Judge, in order that he may pass afresh 

decision. Costs will follow the event. | 


MACPHERSON, J.—I concur. 


Before Mr. Justice Kemp and Mr. Justice Markby. 


NABAKUMAR HALDAR (ona oF tHe Derenpants) v. 


BHABASUNDARI DEBI (PLAINTIFF) AND ANOTHER (Derenpant.)* doe 5 





Hindu Widow—Alienation by Sale or Mortgage. 


There is no rule of Hindu law which compels a widow alienating any portion of 
her late husband’s property to have recourse to a mortgage, instead of to a sale, to 
raise funds for her maintenance. The question whether she has exceeded: her 
powers or not, depends upon the necessities of the case. 


* Special Appeal, No. 1250 of 1869, from æ decree of the Judge of Hooghly, 
dated the 5th February 1869, reversinga decree of the Moonsiff of that district, > 
dated the 25th July 1868. 
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1869 Baboos Ashutosh Chatterj jee and Gupi Nath Mookerjee for 
NABAKUMAR 
pakoa appellant, 
Va i 
BHABASUN- ` : Í ; 


DARI Dru 


‘Baboos Mahini Mohan Roy, Nilmadhab Sen, Tarini Charan i 
Bhuttacharjee, and Bepin Bihari Dutt for respondent. í 


MARKBY, J.—I think there is no ground for this special appeal. 
It seems that the plaintiff sued to recover possession of property 
purchased by her husband from a Hindu widow named Dina- 
mayi. The person who contested the validity of that sale is the 
brother-in-law of Dinamayi. It seems that for sometime after 
her husband’s death, Dinamayi lived with her brother-in-law, but 
after a time he ill-treated her and turned her out, remaining in 
‘possession of her property. 

~ She then went to the house of her father, who maintained her 
for some time, but who afterwards finding it difficult to do so any 
longer, and naturally enough thinking that this burden should 
not be unnecessarily cast upon him, refused to maintain her 
any longer. She then, on the grounds that she was otherwise 
unable to discharge the debts of her husband, to provide for his 
funeral ceremonies, and to maintain herself in any other way, sold 
this property to the plaintifi’s husband. That allegation has been 
found by the Judge in the lower Appellate Court upon good and 
sufficient grounds to be true, and the only objection now made 
before us in special appeal is that she ought not to have parted 
with the property out-and-out, but should have endeavoured to 
raise money upon it by mortgage or otherwise, she having no 
power to alienate the property altogether. Now I feel almost 
certain that this point has been already disposed of by some of 
the Benches of this Court, but whether it is so or not, I have no 
doubt whatever that in such a case as this there is no precise rule 
of law which obliges a widow to proceed in any particular way, 
and the only question for the Court to consider is whether she has 
exceeded her powers, and these are always to be measured by 
the necessities of the case; but whether or no asale or mortgage 
was the proper mode of proceeding is a question of fact depend- 
ing on all the circumstances, and not one of law for us to con- 
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Sider in special appeal. I think therefore that this special appeal 1869 


must be dismissed with costs, including the costs of appearance of N oe 


the second respondent. v. 
a BHABASUN- 
i. x .? DARI DEBI 
\ Kemr, J.—I am of the same opinion. 
Before Mr. Justice Bayley and Mr. Justice Hobhouse. 
SUDUKHINA CHOWDRAIN anp ornenrs (Derenpants) v RAJ 1869 
MOHAN BOSE anp anoraer (PLaintirrs.)" Aug. 26. 


Endorsement—Thakbust Map—Act of Agent——Remand. 


In a gnit for possession of certain lands, for rectification of a Thakbust Map, and 
reversal of an Act X, decision, the plaintiffs obtained a .decree inthe Court of 
first instance, the lower Appellate Court, and subsequently in the High Court on 
appeal. It appeared that the lower Courts had before them an incorrect copy of 
the Thakbust Map, the original forming part of the record of another suit. The 
High Court on appeal refused to send for this Map; but subsequently, on 
review, it was sent for, There was an endorsement on the back, which did 
not appear on the copies originally before the Court, to the effect that the lands 
in dispnte were pointed by one T. C., acting as agent for the plaintiffs, to be 
measured as belonging to the defendant’s talook. 

Held, the case must be remanded to the lower Appellate Court to determine (1) 
whether T. C. was the agent of the plaintiff; (2) whether, acting within the 
scope of -his authority as such agent, he did sign the map as a correct map, and 
pointed out the lands as belonging to the defendant ; (3) and if so, how far these 
acts of the agent were binding on the plaintiffs, 


THE plaint in this case, filed 28th July 1866, related to 89 bigas 

16 katas of land of Mauza Galkandi Beliahati, in a certain talook 
called throughout the case talook Rajaram, appertaining to 

i  plaintiff’s estate No. 18. It asked, first, as to 43 bigas 7 katas 
8 gandas, for rectification of the Thak map, and for restoration to 
possession; second, as to 17 bigas 13 katas, for the setting 
aside of an Act X. decision, as well as for. rectification of the 
Thak map; third, as to 4 bigas 9 katas 8 gandas, for rectification 
of the Thak map; and fourth, as to 24 bigas 7 katas 4 gandas, for 
the setting aside ofan Act X. decision. The plaint states that the 


ji Application for Review, No. 176 of 1869, against the judgment of the Hon’ble 
H. V. Bayley and the Hon’ble Sir C. P. Hobhouse, Bart., two of the Judges 
of the High Court, passed on vahig 18th April.1869, in Special Appeal No. 2854 of 


1868. 
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1869 ` talook Rajaram and a certain kharija talook; i. e., a revenue- 


Supuxmya paying estate, and which is called throughout estate No. 1036, 
CHOWDRAIN 


/ 
? 


`D, once belonged to one Iswar Chandra Mazoomdar; that he, in 
sag oa order to deprive the owner of No. 18, caused to be included f 
k (i:e., mapped) at the time of a certain Thak measurement, / 

65 bigas 10 katas of the talook Rajaram within his hharija talook “ 

= ge No. 1036; that these plaintiffs, owners of No. 18, bought both 


the talook Rajaram and the talook No. 1036, at a sale in exe- 
cution of a decree; but that one Gaurchand Das, to whom 
the talook No. 1036 had been mortgaged by Iswar Chandra 
Mazoomdar, got a decree, and sold the talook to defendant 
Sudukhina Chowdrain, who in Aswin. 1270 forcibly ousted 
plaintiffs from 43 bigas 7 katas 8 gandas (being the first par- 
cel above referred to). The plaint then states that the same 
~ defendant sued certain ryots under Act X. for kabuliats in 
' respect of parcels third and fourth abovementioned ; that plaintiffs 
- intervened unsuccessfully ; and that this defendant obtained a 
decree in April, confirmed by the Judge in July 1865. , 

The Courtof first instance, viz. the Principal Sudder Ameen 
of Furreedpore, on the 5th April 1866, gave a decree in favour 
of the plaintiffs, and on appeal to the Judge of Dacca that deci- 
sion was confirmed on the 30th June 1868. . 

The defendant Chowdrain appealed specially to the High 
Court, assigning — 

1. That, as to the lands of which plaintiffs did not allege 
dispossession, the plaint disclosed no cause of action. 

2. That plaintiffs claiming under Iswar Chandra Mazoomdar 
cannot question the Thak measurement, which was, moreover, 
made at plaintifis’ own instance. 

3. That plaintiffs’ documents were wrongly received in 
evidence.’ 

4. That the decision as to fais Hades of reception 5i docu- 
ments for appellant was erroneous. 

5. That documents filed had been wrongly returned. 

The case was argued on the 13th April 1869. 


Baboos Ramesh Chandra Mitter and Srinath Das for appellants. 


. Baboos Chandra Madhab Ghose and Ambika Charan Banerj njee 
for respondents. 
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BAYLEY, J.—I think this special appeal must be dismissed with — 


costs. The plaintiffs sued for the rectification of certain survey 
papers, for the reversal of two Act X. decisions, and for the 
recovery of possession of some lands. The case, in fact, is one 
of simple boundary dispute, although a question as to the posses- 


„sion of land is involved in it. The plaintiffs claimed the lands 


in suit as part of the skikmi talook purchased by them, at 
the same time that they said that they were in talook No. 18 of 
the Collectorate rent-roll, of which they were the zemindars. The 
defendants’ case was that the lands belonged to the Aharija talook, 
which had its separatenumber on the Collectorate rent-roll, No. 
1036. Both the shkikmi and kharija talooks formerly belonged to 
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one Iswar Chandra Mazoomdar, and the plaintiffs purchased the 


rights and interests of the said Iswar Chandra in both the 
shikmi and the kharija talooks, at a sale in execution of decree. 
But, subsequently, the Das defendants obtained a decree for 
the kharija talook, in a suit upon a mortgage, and sold that talook 
to the defendant, Sudukhina Chowdrain, special appellant 
before us, who the plaintiffs alleged dispossessed them from the 
lands in suit. 


Both the lower Courts decreed the plaintiffs’ suit. 


The’ first ground of special appeal is that the plaintiffs 
alleging themselves to be in possession of certain lands, have 
no cause of action as regards those lands. But it seems 
to me that no such ground was taken hefore either of the lower 
Courts, and I think that it is too late to allow the defendants 
to raise the contention now. It is urged that this is a 
question of law which we should allow to be raised, though not 
taken -in the lower Courts, but the discretion is entirely left 
to us; and when I find that in both the lower Couré the con- 


test was hotly maintained by the parties on the supposition 


that the plaintiffs had a cause ‘of action, I do not think we 
ought now to permit the special appellant the technical plea 
that the plaintiffs have no cause of action. | 


It is then alleged, that the question is one of jurisdiction, but it 
is no question of jurisdiction in the proper sense of the term, 
because it cannot be said that the lower Courts either, assumed 


1 


380 


1869 


SuDUEKHINA 


CHOWDRAIN 


D, 
Ray MOHAN 
Bosr. 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R. 


a jurisdiction which they had not, or refused to exercise the 
jurisdiction which they had. | | 
The second objection is that the plaintiffs representing Iswar 
Chandra Mazoomdar cannot question the survey demarcation 
which was made at their instance; and beyond this written 
ground of appeal, it is urged that there was evidence on this 


point which the lower Appellate Court has not duly considered. 


. Now the pleader for the special appellant, Baboo Srinath Das, 
read out to us from a private copy of what purported to be a sur- 
vey map, certain passages to the effect that on the showing of both 
the parties the map was correctly drawn up. This passage, or 
anything beyond the bare signature of the parties to it, does not 
appear on the map in the original official record before us. 

It is alleged by Baboo Srinath ‘Das that the portion containing 


that passage has been torn off, but it seems to me that there. 


is no visible sign of such a fact, and I am confirmed in this 
opinion by finding that the initials B. S. M. D. C. occur at 
the bottom of the, map. Now had there- been more of the 
original map containing the passages contended for by the special 
appellant, to the effect that the agents of both the parties having 
indicated the lands belonging to each, the map was drawn 
accordingly, the signature of the Deputy Collector I think would 
have appeared al the very bottom, as it does now over where 
these assenting signatures are said to have been. 

Baboo Srinath Das then asks us to send for the records of 
another case in this Court where another copy of this very map 
is, and where he contends are to be found the passages which he 
read from his private copy; but im the first place I hold it as a 
rule that no pleader should read such a contested comment from 
& private copy when the public record is so easily available; and, 
secondly, that the lower Appellate Court certainly had not before 
it the records of the case which we are now asked to send for 
from the record room of this Court. If we did as we are asked, 
we could not then say that the lower Appellate Court was wrong, 
because it had not based its judgment upon papers which never 
were before it. l 

' The third ground of appeal is that the documents referred 
to by the lower Court are not evidence of title, and the 
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plaintiffs were not therefore entitled to a decree for declaration 
of title. 

Now the judgment of the lower Appellate Court on this point 
is expressed in these terms: “The evidencé afforded by the 
plaintiffs’ documents, measurement papers of 1270, B. S., and 
kabnliats of 1267, B. S., and jamma-wasil-baki of 1267 to 
1272, B. S., attested by witnesses Bhairab Chandra, Durga Charan 
Dey, and Rajaram, is the best evidence which the plaintiffs can 
give of previous right and possession. Of course itis open to the 
defendant to say the batwara measurement is not binding on 
her, and the other papers are merely private. documents, but 
taken altogether and considered in connection with the circum- 
stance that the chittas-do largely agree with the land in dispute, 
which circumstance is admitted'by the appellant’s unsupported 
plea that they have been recently prepared to correspond with 
the lands, the whole forms a body of evidence woh seems to 
establish the plaintifs’ case.” 

I think that although the pleader. for the special appellant has 
quoted the Privy Council case, Accourie Singh (1), in 
support of his argument, that case is really against him, because 


- there the Lords of Her Majesty’s Privy Council speak of 


chittas as no evidence of title in boundary. disputes between 
rival proprietors, when they are without further account, intro- 
duction or verification. But here are chittas and other documents 
which are shown by their.character and attestation not to be at 


- least fabricated documents as pleaded by the special appellants 


and to be supported by evidence. Besides, there is the Ameen’s 
report, and on the deputation of the Ameen both the parties filed 
chittas and other papers of the same character before him in sup- 
port of their respective allegations. To such an extent then the 
Ameen’s report is evidence in the case, and looking tò the evi- 
dence that was adduced in the case, I cannot say that the lower 
Appellate Court was wrong in deducing from it the fact of the 
plaintiffs possession. Taking then that there was evidence of 
the plaintiffs’ possession, and there being a finding of fact that 
there was no possession of the defendant, the question arises as 
to how far the evidence of possession is evidence of title. Now 
Q) W R, 4. 
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to use’ a few words out of many on the subject, possession is a 
good title against every one who-cannot prove a better title ; 


. Clarke v. Bindabun Chunder Sircar (1). In the present 


case, then, there being evidence of the plaintiffs’ possession, and 
no better title being proved by the defendant, I think that the 
plaintiffs’ title was proved; consequently the third ground i is also 
untenable. 

The fourth ground of appeal is that the lower Appellate Court 
was wrong in refusing to take certain documents in evidence. 
produced by the witnesses, as they were produced on the day 
mentioned in the summons. 

Now the lower Appellate Court speaks on this point as follows: 

“The witnesses who were to file them did not come till the day of 
the decision of the case, and the papers were measurement chittas, 
which, before they could be of any use, would require to be com- 
pared with the lands; and after all they are only private copies 
of private papers said to have been kept (for what purpose is 


- not clear) by servants of the late proprietor. The other papers - 


which appellants say the Principal Sudder Ameen improperly 
returned after keeping them with the case more than a month, do 
not appear to have been ever filed in the usual sense of the word. 
They were put into Court in some irregular manner on the 23rd 
February, the Ameen’s return having been made on the 11th 
February; but there was nothing to show that they were ever 
properly received and admitted before their rejection at the 
time of the decision, nor is there any cause shown why they 
could not have been filed in proper time.” 

It is pressed on us by the pleader for the special appellant 
that the word “ dakhil ” is put as on the 23rd February, therefore 
having once received as admissible those documents, they could 
not have been returned under the provisions of section 129, Act 
VIII. of 1859. Now section 129 says: “ All exhibits produced 
by the parties shall be received and inspected by the Court, but 
it shall be competent to the Court, after inspection,.to reject any 
exhibits which itmay consider irrelevant or otherwise inadmis- 
sible, recording the grounds of such rejection.” The object of 


the Legislature seems to me to be that the papers must be pro- 
(1) Mars, Rep., 77. 
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duced in the regular manner, and inspected by the Court at its 
convenience. If, for instance, at the breaking up of the Court 
such papers are produced, and the Court, without having re to 
Inspect and consider them, then orders them to be filed! this it 


seems to me is not the case as contemplated by the provisions of, 


the section above referred to; and in such a case, I do not think 
that the Court can be said to have received the documents as 


„admissible; or would be wrong in law im rejecting, or returning 


the documents after properinspection. I think therefore that the 
lower Appellate Court was not wrong in law in returning the 
documents, when it found that they were not produced and 
received in a regular manner. 

The last plea is that the documents that were already on the 
record should not have been returned. But this objection is of 
the same character as the-preceding, and it remains only to be 


remarked that they were not legally received on the record, - 
and were not ordered to remain there under the provisions 


of section 129 of the Code of .Civil Procedure. 

Under all these circumstances, I think that there is no such 
error in law in the judgment of the lower Appellate Court, as 
would justify our interference in special appeal, and I would 
therefore dismiss this special appeal with costs. 


HOBHOUSE, J.—IJ come to the same conclusions as Mr. Jus- 
tice Bayley in -this case, but I think it better sai to record 

my reasons for so doing. 

On the first point taken, viz., that the plaint disclosed no 
cause of action, I think we cannotin this particular case allow 
that point to be now taken for the first time in special 
appeal. If the finding of the Court below is correct, the 
defendants actually ousted the plaintiffs of about one-half of 
the lands in dispute, and never denied for a moment that the 
plaintiffs had not a cause of action against them in regard to the 
other half of the lands ; but, on the contrary, at once joined issue 
with the plaintiffs on both the plots of land on one common 
ground, viz., that these lands were not in the plaintiffs’ talook, 
but in the talook of the defendants. 

The second objection, as I understand the contention of the 
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Supuxuina of all he contends that when the plaintiffs and Iswar Chandra 
CHOWDRAIN 


1869 pleader for the spécial appellants, is divided into two parts: First / 


v. had both signed the Thakbust map, and had actually, as by the 
Rag Mowan . ‘ . 

Boss. record on the map, pointed out the lands in dispute as lands of 
the kharija talook No. 1036, then the plaintiffs were not in a 
position to question the Thak map. Now it is quite clear that,’ 
in the copy of the Thak map, which is on this record, there is 
no indication either that the plaintiffs or Iswar Chandra pointed 
: out the lands in dispute as lands in the kharija talook; and this 
fact, therefore, disposes of the first objection ; and as to the other 
objection, viz., that the plaintiffs and Iswar Chandra both signed 
the map, if that is any evidence against the plaintiffs at all, we 
must presume that the Court did consider the fact of this signa- 
ture, because it was this Thak map which was as a whole in 
evidence before the Court, and when it has considered this fact 
of the signature as a part of the evidence, and yet has not 
thought it of sufficient weight to tell in the plaintiffs’ favour, we 
cannot interfere with the Court’s decision on this point. 

The second objection taken on the second point is this: that 
when the plaintiffs admitted in their written statement that Iswar 
Chandra had fraudulently caused the lands in question to be 
mapped asin No. 1036, then the plaintiffs were, as it were, 
estopped from questioning this Thak map. I doubt very much 
whether this objection can be included in the second ground of 
appeal, but admitting it to be so, I think it to be of no weight, 
because the plaintiffs do not sue simply in their right of shtkmi 
talookdar, but in a double capacity, viz., as proprietors of the 
talook and as proprietors of the shikmi also, The question 
between the parties was whether the-lands were in the one talook 
or in the other, and in such a question, I do not think that an 
act of fraud on the part of the former holder of the shikmi in 
the matter of the Thak map can be held to estop the plaintiffs 
from questioning the correctness of the Thak map, for the fraud’ 
of Iswar, if fraud at all it was, was not against himself, but 
against the superior holder of the shikmi. 

‘The third ground is that the documents referred to by the 
lower Appellate Court are not evidence of title. Mr. Justice 
Bayley has given word for word the finding of the lower Ap- 
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pellate Court on this point, and I need not refer therefore to 
what that finding is, but in fact that finding is of -this purport :— 
It says, first of all, thatthe plaintiffs have produced in evidence 
certain chiitas, which purport to come from their zemindari, then, 


' that these chittas are found, on comparison with the lands, to cotn- 


prehend those lands, and then that the plaintiffs have proved by 
their witnesses and by jamma-wasil-baki papers, kept in the course 
‘of business, that they, at least for the last seven years, have been 
in possession, i. €., enjoyment of those lands, That seems to me 
to be a finding to the effect that the plaintiffs have got a title 
to the lands by reason that they have been the persons in whose 
estates the lands appear to have originally been, and who have 
enjoyed the profits of those lands for at least the last seven 
years. But it is contended that the chittas are no evidence of 
title,*and we are referred to the judgment of the Privy Council, 
which Mr. Justice Bayley has mentioned. _ 

What their Lordships say in that judgment is this: “ Whatever 
might be the value of the chittas in general in a question between 
the zemindar and his tenants or ryots, to receive them as evidence 
of boundary against a rival proprietor, without further account, 
introduction, or verification, would, if it obtained as a practice—— 
and each relaxation is apt to become a precedent for another— 
tend further to encourage the manufacture of evidence in a place 
already too prone to the fabrication of it.” By these words it 
seems to me their Lordships held that if chzttas are relied upon 
without any account given or verification made of them, then 


they are not to be considered as evidence; but here an account. 
was given of the chittas, and they were properly introduced 


and verified, and therefore that remark of their Lordships 


does not seem to me to apply to the chittas now before us., 


They were therefore I think properly used as evidence in 
this case, and when we see that both the parties rested.their title 
upon possession, that is enjoyment of land, and when we see that 
in the matter of ‘this possession the Court below held upon evi- 
dence that the plaintiffs had. made out their case, that case I 
think must be held to prevail; until, as Mr. Justice Bayley has 
observed, :a better case is made out on the other side. I think, 


therefore, that this third objection is also of no avail. 
° 49—e 
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On the fourth objection, I think that the Court below has 
given reasons for refusing to take the documentary evidence in 
question, which the pleader for the special appellant has not 


shown to be bad in law; and on the fifth objection, I think itis . 
not shown to us that the first Court has ever done anything ’ 


more than receive the evidence in question, and that it was 
therefore quite entitled under the provisions of section 129 of 
the Procedure Code, to return that evidence to the defendant for 
the reasons which it has recorded. I agree in dismissing this 
special appeal with costs. f 


The appellant filed the following grounds of review: 

1. The decision on the second’ground of appeal is erroneous, 
because, first, the lower Appellate Court had the record of the other 
case before it (since decided in special appeal in this Court); 
second, because the copy map filed in the principal case has, dythe 
face of it, the signatures of the two kurpurdazes, viz., of plaintiffs 
and of Iswar Chandra Mazoomdar, proving assent of the parties ; 
third, because the signature of the Ameenas appearing in plaintiffs’ 
copy does not show that it was placed at the foot of the original 
map ; fourth, that the meorrectness of the copy filed, as well as 
the thak demarcation having been assented to, is proved by other 
copies now tendered. l 

2. As to the third ground of appeal: frst, the Ameen’s report 
does not prove possession; second, the chitta of 1270 bigas 
refers to plot No. 4 alone, as found by the first Court; third, the 
jamma-wasil-baki and other papers are no proof of possession ; 

‘fourth, kabuliats of 1267 are filed; fifth long possession, so as 
to afford presumption of title is not found, and this is a suit for 
declaration of title. 

3. No cause of action appears as to the land of which plain- 


tiffs retain possession. 


1 


Mr. Paul (Baboo Ramesh Chandra Mitter. with him) for peti- 
tioners.— This being a suit so far as it dealt with lands in plaintiffs’ 
possession merely to rectify the thak map, the proof that the map 
was incorrect lay upon the plaintiffs, No such proofhas been 
offered. The plaintiffs are not entitled to come into Court and seek 


` for the rectification of a thakbust map, which was assented to by 
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them, and which was made under the supervision of, and according 
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to the pointing out of, their servants. A Court of Equity will not Svpuxuma 


oes 


undo an act of a party done with full knowledge and imtention 
that the act should be what itis. The jurisdiction of Courts of 


‘ Equity in the way of altering, rectifying, and annulling docu- 
‘ments does not embrace a case like the present. The plaint on 


its face discloses no cause of action, and even if it does, the Thak- 
bust map displaces any cause of action suggested by the plaint. 
Act X. can only, in exceptional cases, be set aside by. the Civil 
Courts. The Act X. decision objected to by the plaintiffs cannot 
be set aside. 


Mr. Montriou (Baboos Chandra Madhab Ghose, Mahes 


Rag 
Bose. 


Chandra Chowdhry, and Ambika Charn Banerjea with him) f 


fi site parties. 
or : ppo ite p 


For the petitioners, a copy map taken from another record, viz. 
Ishur Chunder Mozoomdar v. Sudukhina Chowdrain (concerning 
another disputed parcel, claimed as dewutter land wrongly demar- 
cated with defendant’s talook) was offered, in-order to show that 
the copy used in the principal case was incorrect and tampered 
with, The admission of this new copy was objected to; but it 
was suggested that, if the Court considered the question of the 


copy used being a faithful one to be material at this stage, the 


original map should be sent for. This course was ultimately 
adopted, by consent, on the hearing of the review, and the petition 
accordingly adjourned. 

26th August.—This day the adjourned hearing was proceeded 
with, A mohurir from the Dacca Survey Office produced the 
original Thak survey map. The map, upon the face of it, 
exactly corresponded with the office copy that had been filed. 
by the plaintiffs ; but there were indorsements upon the back of 
the original, which did not appear anywhere in the copy. One 
of those indorsements was— 


Being present on the kismut, I surveyed the lands in the kismut as 
pointed out by Bhagwan Chandra Sen, Tilak Chandra Roy, and Chandi 
Charan Mitter, gomastas, from No. 1 to No. 276 station Mohalwary, 
from No. 126 to No. 276 station, including No. 9 Chuck ; and carefully 
preparing all papers, documents, and maps relating to the case, I do 
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hereby sign my name. Dated 28th February, 1859, or 17th Falgun 
1265, B. S. ; : 


Iswar CHANDRA CHUCKERBUTTY, 
af 


~ Ameen. 


The new copy taken from the record of the other suit, con- 


tained that particular indorsement, but upon the face of the 


copy (not noting it to be anindorsement), and in the part of the 
paper which was torn or cut off in the plaintifi’s, copy. 


Mr. Paul put in the original map in support of his allegation 
of the incorrectness of (and the deception therefore occasioned 
by) the copy filed. 


. Mr. Montriou and Baboo Chandra Madhab Ghose objected 


that the bare document was no proof whatever of the incorrect- 
ness, much less of the fraud that had been recklessly charged. 
The space torn off or missing from the copy is now proved to have 
been a blank. The signatures and every particle of writing on 
the face of the map are found in our copy; which, however, does 


not contain any of the indorsemeyts now seen in the original ;- 


how or why this omission occurred does not appear. What part 
the Karpardaz played, is not attempted tobe proved; nor is 
there any proof relating to him. Inthe copy attempted to be 
introduced, the indorsement supposed to be significant is brought, 
without any distinguishing word or mark, into the face of the 
document, just suiting the charge of fraud made, viz., that 
plaintiffs have mutilated their office copy, and forged the signa- 
ture at the foot. The alleged fraud is clearly disproved, with 


“A 


woa M, tiy 


TN 


something of a recoil. The indorsement, which is the bone of . 


contention, proves simply (and that, if it be accepted as verified 
by mere production) that the Ameen declared, he had measured 
the kismut which he was directed to measure, certain poner 
or agents being present at the measurement. 

“The suit in its entirety is to try title, The origin and the base 
of this defendant’s pretensions is, the false record in the Thak 
map. ‘That error relates to four areas or parcels. Defendant has 
actually ousted plaintiffs of one parcel, the 43 bigas. [Mr. Paul 
— We do not ask now to interfere with your decree for possession]. 
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With respect to two other parcels, the .17 bigas and the'24 1869 
bigas, defendant has successfully sued the ryots, and she has SOU 
\ itim her power at any time to proceed (with the same pretence) v. 
\ as to the remaining parcel. Agthough, therefore, the map is gag a 
t nothing in itself as disproving title, it may be mischievously 

used, andthe error as to this parcel may well be added to the 

others so as to complete the rectification. Our title is found 

by both Courts as to the four parcels. How can the relief as 

to one of them prejudice defendant? The form of complaint, 

or of relief, asked, may be illogical, viz., to set right a piece of 

possessory evidence, a mere document; but the substantial and 

obvious relief is, a judicial declaration of title, and although 

as to this one parcel no offensive action has yet been taken, 

why should not. the declaration be complete according to the 

proof ? : 


por Y 


Barier, J.—In this, suit, which was originally for 89 bigas 
“18 katas, the review now before us will not require any order 
in regard to 43 bigas 8 katas and 8 chittaks. In regard to these 
lands, the suit was to obtain possession based on title, and the 
title having been found to be good, a decree for possession has 
followed. 

The review is in regard to three A plots of lands, in 
respect of which we do not think, that our previous judgment 
has been correct, and we therefore reverse it and remand the 
case to the lower Appellate Court for-re-trial. 

These lands are conveniently divisible into three parcels ;, 
The first consists of 17 bigas 13 katas, in regard to-which the 
plaintiffs’ allegation was, that they still held possession thereof, 
.but that, as the opposite party, the zemindar, had improperly 
caused the lands to be demarcated so as to take them out of the 
plaintiffs’ shikmi talook, and have them surveyed as part of 
the defendants Rharija mehal, they ( plaintiffs) sought for a 
declaration of title and confirmation of possession and rectifica- 
tion of the survey map. 

The two other plots, consisting of 4 bigas 9 katas and 24 bigas, 
7 katas 4 chittaks, were plots in respect to which it was 
alleged by the plaintiffs that their right and power to collect rents. 
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had been interfered with by the survey demarcation, and by 
Act X. decrees obtained against ryots in suits for kabuliats and 
such like acts. The same relief was prayed for in regard to 
these two plots as i regard to that for 17 bigas 13 katas. 

The case was decided by us on the 13th April last, but in 
review it has been urged that the copy of the map filed by the 
plaintiffs in the case was not a correct copy of the original, and 
by consent of both the parties the original was sent-for from 


. the Dacca Survey Office, and has been this day brought before us. 


It appears that the original map does not, in fact, altogether 
coincide with the copy filed by either of the parties to this suit. 
The original contains certain endorsements .on the back, while 
the copy of the plaintiffs does not contain them. 

In regard to the copy put in by the defendant, it was nota 
part of the original record at all, and: we have not therefore 
allowed the defendant to argue upon it as evidence in her 
favor; but as the original map ought to have been before the 
Court at the first hearing, and was the best evidence available 
upon which the lower Appellate Court could find whether the 
allegation of the defendant was correct or not, viz., whether 
the agents of the respective zemindars, specially Tilak 
Chandra Roy, acting asthe authorized agent on the part of 


‘Baboo Raj Mohan Bose and Hari Mohan Bose, the plaintiffs, 


did sign and certify by his signature to the correctness of the 


‘map, it is necessary ‘that the original map itself should ‘be 


sent to the lower Appellate Court, and that that Court should 
adjudicate whether Tilak Chandra Roy was the agent of the 
plaintifis, and as such agent, and acting within the scope of their 
authority, did sign the map as a correct map on behalf of the 
plaintiffs; and whether, as stated by the Ameen in the endorse- 
ment, on the back of the map, Tilak Chandra, as one of the 
harmacharis, did point out the lands as belonging to the defend- 
ants talook, and if so how far these acts of the agent are 
binding on the plaintiffs. 

In regard to the whole of these three plots, it is urged by the 
appellant for review that the plaintiffs have no cause of action, 
but in respect of the two plots, consisting of 4 bigas 9 katas and 
4 chittaks, and 24 bigas 7 katasand 4 chattaks, it is quite clear 
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that the plaintiffs’ right and power to collect rents had been 
actually and directly interfered with by the decrees given 
against the ryots for rent under Act X. of 1859,.and therefore 
the plaintiffs had a good cause of action. 

In regard to the 17 bigas 13 katas, the plaintiffs allege posses- 
sion, but there is no Act X. decision either against Mis ryots or 
other interruption of right, but only the alleged wrong demarca- 
tion of the property into the defendant’s talook. As regards 
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this plot of land, therefore, there possibly might be a question, - 


as to whether there was any sufficient cause of action under the 
recent rulings of this Court; but that question had not been 
raised in the first Court, and tio issue whatever on this point 
had been joined between the parties, nor had the point been ever 
mooted until in the last stage of special appeal in this Court. 
I do not think, therefore, that such a point ought to be allowed 
to be raised at this late stage of the case. 

I would remand the case to be re-tried on the evidence afford- 
ed by the original map, as to Tilak Chandra being the agent 
of plaintiffs, as such signing the map, and the legal effect of that 
signature; and as to the said Tilak pointing out the lands 
in-a separate map as belonging to defendant’s talook. 

Theissues are: Was Tilak Chandra the agent of the plain- 
tiffs? Assuch agent had he authority to sign the map, and to 
point out the lands, and did he do those acts? The best evidence, 
we may remark, is that of the plaintifis themselves, of Tilak 
Chandra and of the measuring Ameen. Each party will bear 
his own costs as well of this review as of the former hearing. 


Hosnovse, J.—I agree in admitting the review in this case, 
and in remanding the case to the lower Appellate Court. 

I understand that the first point that is before us is, whether 
there is any good and sufficient ground for the review. I think 
that such good and sufficient ground has been shown in the fact, 
that the lower Appellate Court had before it a copy of a map 
which was not a correct copy in a very essential particular, viz., 
in that particular in which, as appears from an endorsement on 
the reverse of the map, itis stated that the lands in dispute 
were pointed out in order to being measured by a person who 
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1869 was the agent of the plaintiffs. - Had the lower Appellate Court 
Supuxniva had a true copy of*the map, or the original before it, and had 
Ray Biomas $ remarked this very material particular in the map, it is 

Bosz. impossible not to say that it might not have come to a conclusion 

very different from that to which it has come; and then it seems | 
tome, that the same cause which is a good and sufficient causé 
° for admitting the review, is also a good and sufficient cause for 
remanding the case m order to re-enquiry on the matters to 
- which Mr. Justice BayLEy has referred. But I understand the 
learned Counsel for the defendant, appellant, to contend that 
we should at once dismiss the case so far as regards the lands 
that are still in dispute on two grounds: firstly, because no 
cause of action has been displayed; and, secondly, because the 
consent, as he would have it of the plaintiffs indicated by the 
signature of their agent in the Thakbust map, prevents the 
plaintiffs from contesting the accuracy of that map and seeking 
to have it altered. 

In the matter of the 4 bigas 9 katas and 4 chittaks, and 
of the 24 bigas 7 katas and 4 chittaks of land, I have no 
‘doubt that there was, in accordance with more than one ruling 
on this point, a sufficient cause of action displayed. The 
defendant, in the matter of these lands, had actually, it seems to 
me, invaded the plaintiffs’ right to the lands by suing and obtaiñ- 
ing decrees against the tenants for kabuliats to pay rent, or for 
the rent itself; and had thus, I think, there can be no doubt, 
done acts directly hostile to the plaintiffs, 

In the matter of the 17 bigas and 13 katas of land, had the 
question of cause of action or no cause of action been raised in the 
first Court, I should have had considerable doubt as to whether 
we could have allowed the plaintiffs to proceed as to these lands; 
but in regard to these lands the plaintiffs’ allegation is, that the 
defendant disturbed their title by causing a map, which was on 
public record, to be fraudulently prepared against that title. Had 
the question of this alleged fraudulent act of the defendant been 
raised in the first Court, the plaintiffs would have had the 
opportunity of showing whether or not the act was done, and 
if it had been done, no doubt the suit could have been proceeded 
with. But they have not had this opportunity, and the reason, it 
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seems to me, was, that in truth there was no contest between the 
parties as to the existence or the contrary of a cause of action, 
and so, I do not think that the defendant can now object that 
there is no cause of action. 

In the matter of the signature and endorsement‘on the map, I 
think it cannot be disputed that if it should be found that the 
plaintiffs’ agent, acting under authority from them, pointed 
out the lands for measurement and demarcation, and affixed 
plaintiffs’ signature to the map after such measurement and 
demarcation, then the plaintiffs could not sue to alter the said 
map; and then there would be such evidence against plaintiffs’ 
title to the lands as would be fatal to that title, unless the plain- 
tiffs could show that in the acts of their agent there was found 
misapprehension or the like. But we cannot assume, first of all, 
either that Tilak Chandra Roy was the agent of the plaintiffs, 
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or that as such agent he gave his consent to the map, or ` 


that also as such agent he pointed out the lands in question 
to the measuring officer. I think therefore that the case 
must go back tothe Court below for determination of these 
three questions of fact. If the lower Appellate Court should 
find these facts against the plaintiffs, it will then have to deter- 
mine what bearing these facts have against the plaintiffs’ suit: 


first on the matter of the amendment of the map, and, secondly, 


in the matter of the confirmation of their title. If necessary, the 
lower Appellate Court may take fresh evidence in the case, 
giving the parties sufficient opportunity to produce it. 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 


JALU NAMDAR anp anorner (Derenpants) o. BEICHA NAMDAR 
(Praintirr.)}* 


Act XX. of 1866, ss. 2, 50—Registration—Priority of Unregistered Deed— 
Lease to take Juice from Date-Trees. 


The rightsto take juice from date-trees is not, according to section 2, Act XX. of 
1866, a right to immoveable property, but falls under the definition of moveable 


property. 
A. registered lease to take juice from date-trees cannot, under section 50, Act XX. 
of 1866, have priority over an unregistered one of a prior date. 


‘Baboo Ambika Charan Banerjee for appellant. 
None for respondent. 
Tue judgment of the Court was delivered by 


Norman, J.—In this case the .appellants, who are the de- 
fendants, claim a right under a lease granted by the proprietor 
to take the juice of 320 date-trees in Mauza Sunhowli. The 
plaintiff claims under a similar lease of an earlier date, which is 
unregistered. The appellants contend that their lease, though 


-later in date, is entitled to priority over that of the plaintiff, mas- 


much as it is registered. Section 50 of Act XX. of 1866 enacts 
as follows:——‘“‘ Every instrument of the kinds mentioned in 
clauses 1, 2, and 3 of section 18 shall,if duly registered, take 
effect, as regards the property comprised therein, against every 
unregistered instrument relating to the same property.” 

Now the right to take the juice of the date-trees will not fall 
within section 18, clause 1, unless it is a right or interest to 
immoveable property. Looking to the definition of immoveable 
property, in the second section of the Act, it excludes “standing 
timber and growing crops.” The definition of moveable property 
in the same section includes “growing crops, grass, fruit upon 


* Special Appeal, No, 2755 of 1868, from a decree of the Subordinate Judge of 
Bhagulpore, dated the 6th July 1868, affirming a decree of the Moonsiff of that 
Distaict, dated the 28th February 1868, 
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trees, and Broperty of every other description, except immoveable 1869 
| property.” . : JALU NADAR 
| The question is, does the right to cnt. date-trees, and take the Berona 
© NAMDAR, 
` Juice produced by them, fall within the description of immove- 

able property, as the term is limited in the second section. 

The definition is as follows :—‘‘ Immoveable property includes 

land, buildings, right to ways, lights, fisheries, or any other 

benefit to arise out of land, and things attached to the earth, or 

permanently fastened to anything which is attached to the earth, 

but not standing timber, growing crops, nor grass.” The juice 

of date-trees, from which sugar is made, being produced annually 

at the season of growth, falls nearly within the description of a 

growing crop. The right to take the juice in future years from 

standing trees, from which it is produced without cultivation, is 

more nearly described as a right to or benefit arising out of 

standing trees or timbers, than a right or benefit to arise out of 

land, such as is described as immoveable property. On the 

whole, therefore, though not-without some doubt, we think, that 

the 50th section has no application to a lease of a right to take 

the juice of date-trees. 

= We therefore affirm the decision of the lower Court. The 

appeal must be dismissed with costs. 
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Before Mr. Justice Markby and Mr. Justice E. Jackson. 


THE BANK OF BENGAL (Puarnrivrs) v. R. CURRIE AND CO. 
(Dsvenpants.)* l 


Act VIII. of 1859, ss. 41, 97, 272, 827— Act XI. of 1865, s, 388—Act XXI. 
of 1863, s. 22— Confession of Judgment by Defendant at the time of filing the 
Plaint—Discretion of Judge to hear the case then and give a Decree. 


An insolvent defendant appeared and confessed judgment at the suit of one of 
his creditors at the filing of the plaint. There were other suits filed by other cre- 
ditors. The Judge (Recorder of Moulmein) gave a decision for the plaintiff, but 


declined to sign judgment, pending a reference to the High Oourt, under Act 
XXI. of 1863, section 22, on the following questions : 


_@) Is the plaintiff entitled to a decree as of the date in which the defendant 
appeared and confessed judgment ? 


(2) If he is not so entitled, on what principle are the priorities of the successive 
plaintiffs to be determined ? 


Held, that the Judge has a discretion when par ties have come to.a matal agree- 
ment, or when the defendant has confessed judgment, to decide the, suit at once, in 
accordance with such agreement or confession.* He isnot bound to do so till the 
time fixed for the regular hearing of the suit ; and he cannot exreise that dis- 
cretion where there is any doubt as to the good faith or identity of the parties. ; l 

The Court refused to entertain the question relating to the execution of the 


decree in the case referred, and to priorities of other decree-holders who were not 
before the Court. í 


THIS case was referred, for the opinion of the High Court, 
under an order of reference by the Recorder of Moulmein, dated 
17th August 1869, which was as follows: 

This is a suit brought against Currie and Co.,a Moulmein 
firm, for the sum of rupees 20,046-8. The point as to which I 
entertain a doubt is the right of the plaintiffs to enter up judg- 
ment immediately on the presentation of their plaint, there being, 
at the time of their filing that plaint, another suit upon the file 
for a far larger sum, instituted by Ashburner and Co., a Calcutta 
firm, against Currie and Co. | 

The plaint in Ashburner and Co. v. Currie and Co. was pre- 
sented by Mr. Dawson, on Friday, at the rising of the Court. 
In presenting it, Mr. Dawson stated that the defendants were 
willing to confess judgment, and asked fora summons return- 


* Reference from the Recorder of Moulmein, dated the 21st Angust 1869. 


“ 


t 
* 
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” able atan early date. In the absence of any evidence indi- 


cating that the defendants came within the provisions of sec- 
tion 81, Civil Procedure Code, I declined to make any deviation 
in that case from the ordinary mode of procedure, and directed the 
summons to issuein the usual way. 

The plaint in the present suit was presented by Mr. Law, 
at the’ sitting of the Court yesterday (Monday, the 16th in- 
stant). Immediately upon its presentation, Mr. Paster appeared 
for the defendants, and stated that he was instructed to confess 
judgment. Mr. Law for the plaintiffs thereupon insisted that he 
was entitled to have judgment signed immediately in his favor. 
The ‘point appearing to me to be one of great importance in the 
present state of legislation im this Province, I have taken time 
till this morning to consider the application. As the importance 
of the question has increased in my mind m proportion as I have 
considered it, I purpose making it the subject of a reference to 
the High Court. 

Two Points seem to me ER E i m the question : first, 
whether, under the practice regulating the procedure of this 


: “Court, a defendant is entitled to appear before the issue of sum- 


mons; and, secondly, whether on such appearance, and on his con- 
fession of judgment, the plaintiff is entitled at once to a decree 
on which he can proceed to exeaution. A restriction would 
appear to be imposed on any anticipation of the period 
prescribed by the summons in the cognate legislation for the 
Small Cause Courts of the Mofussil (Act XI. of 1865.) 

By section 38 of that Act it is provided “that if before 
“the day appointed for the hearing of the suit, the defendant 
“or his agent duly authorized in that behalf shall appear before 
“the Registrar of the Court, and admit the plaintiff’s claim, 
“and apply for leave to confess judgment, it shall be lawful for 
“the Registrar, if the Judge be absent on duty, and there be 
“no person invested with the powers of a Judge as aforesaid, to 
“enter on the record a decree for the plaintiff by confession, and 
“such decree shall have the like force and effect as a decree 
“would have had if the suit had been heard by the Judge, and 
a, decree passed by him for the plaintiff” Thén follows this 
very important proviso: ‘ Provided that in every case before 
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“passing a decree under this section, it shall be the duty of 
“the Registrar fully to satisfy himself of the service of the 
“summons, of the identity of the parties, and of their good 
“faith in appearing before him.” It would seem to follow that 
the limitations imposed on the Registrar would, in like manner, 
be binding on the Judge of the Court in disposing of a case 


.in person. The Civil Procedure Code seems not to have 


provided for this particular contingency, very possibly from 
a belief in the framers of that Act that the contemporaneous 
action of the Bankruptcy Laws would prevent the effect of any 
fraudulent preference which might be effected under the pro- 
visions of the Code. If we are to determine the practice of the 
Court by analogy to the practice which obtains at home, it 
would seem that the plaintifs would not be so entitled. The 
nearest approach to the present case, under the Common. Law 
Procedure at home, would be that of a judgment:by cognovit, 
wherethe defendant having no defence to the action gives the 
plaintiffs a cognovit, or written-confession of the action, which 
authorises the plaintiffs attorney, if necessary, to enter an appear- 
ance for the defendant, and do everything necessary for proceeding 
with the judgment. Ifa cognovit be unconditional, the plaintiff 
can sign judgment and sue out execution when he pleases. 

To prevent however the abuses to which this form of pro- 
cedure is evidently open, a special provision exists as to traders 
who are subject to the Bankrupt Laws, it being provided by 12 
and 13 Vic., cap. 106, s. 136, that any such cognovit which 
shall not have been filed in the Court of Queen’s Bench within 
twenty-one days next after the execution thereof, in manner 
and form provided by Act 3 Geo. IV., cap. 39 (entitled an Act 
for preventing frauds upon creditors by secret warrants of 
attorney to confess judgment) shall be deemed fraudulent, null 
and void to all intents and purposes whatever. And this it 
appears would be the case even although the execution had 
issued before an act of bankruptcy, Bittleston v. Cooper (1). 

The Bankruptcy Law of India (11 and 12 Vic., cap. 21) not 
having been extended to these Provinces, there exists no 
check upon the action of a fraudulent debtor willing to pre- 

(1) 14 M, and W., 399. 
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fer one creditor to another, unless indeed the wording of section 
41 of Act VIII. of 1859 be construed in such a manner as 
to give priority to plaintiffs in the order in which their suits are 
placed upon the file. 

By that section it-is enacted that when the plaint has been 
registered, a summons shall be issued to the defendant to 
appear and answer the claim, on a day therein to be specified. 
If such a provision be considered as imperative, the cases would, 
at the first hearing, appear in the order in which the plaints had 
been filed, and the decrees would necessarily be in the same order. 
Notwithstanding the apparent fairness of such a construction, my 
own opinion is, that the Act does-in fact allow of the course 
which, by the co-operation of the plaintif and defendant, the pre- 
sent suit istaking in this Court; and I am the rather confirmed 
in this view by the fact that a similar end can be arrived at by 
the cooperation of the parties under section 327 of the Civil 
Procedure Code. | 

If we are to follow the indications of legislative intention 
presented by the Small Cause Court Act I have referred to, the 
case would, no doubt, be much simplified ; as in that case instead 
of now giving the plaintiffs the decree they ask for, the Court 
would at once go into the question of good faith on the part of 
the defendants confessing judgment. Can it be said that, inas- 
much as the Civil Procedure Code fails to provide for such a 
case, the practice is to be regulated by a principle every way 
so conducive to justice as that expressly embodied in the Small 
Cause Court Act. | - 

I must say, I think not; as Mr. Paster very forcibly urged 
upon the Court, the period for discussing the question of fraudu- 
lent preference (if indeed such a question can be entertained 
by a Court regulated by Act VIII. of 1859) is deferred until 


steps are actually taken by the fraudulently -preferred creditor’ 


to execute tha decree. By section 272 of Act VIII. of 1859 
itis enacted, “if it shall appear to the Court upon the applica- 
* tion of a decree-holder that any other decree, under which 
e property has been attached, was obtamed by fraud or other im- 
s proper means, the Court may order that the applicant shall 
“be satisfied out of the proceeds of the property attached, so 
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“far as the same may suffice for the purpose, if such other de- 
“ cree be a decree of that Court; or if it be a decree of another 
“ Court, may stay the proceedings, to enable the applicant to 
“ obtain a similar order from the Court by which the decree 


- was made.” 


My opinion is that, as the law now stands, the plaintiffs are 
entitled to enter up judgment at once on the appearance and 
confession of the defendants, and I make a decree as asked by 
the plaintiffs for the amount claimed, with costs accordingly. 

I would desire to make one more observation on the case 
now before me. Whether the plaintiffs be justified or not in the 
course which they are endeavouring to pursue, there can, I think, 


“a o 
` wN 
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be no question of the demoralizing effect which such a state of - 


the law, unconnected by the operation of a Bankrupt Law, is 


calculated to have upon a mercantile population. The exten-- 


sion of the Bankruptcy Act to these Provinces. has been urged 
both by myself and my colleague of Rangoon, more than once, 
upon the Government, in our Annual Reports. 

The questions on which I am desirous of obtaining their Lord- 
ships’ ruling are these : 

1. Is the plaintiff entitled to a decree as of the date on 
which the defendant appeared and confessed judgment ? 

2. If he is not so entitled, on what principle are the priori- 
ties of the successive plaintiffs to be determined? 


The Advocate-General for the Bank of Bengal.—This is 
a case referred under section 22, Act XXI. of 1863, 
which provides that, “if in any suit, any question of law, 
“or usage having the force of law, or the construction of a 
‘* document affecting the merits of the decision, shall arise, the 
“ Recorder may draw up a statement of the case and submit 


- © such statement, with his own opinion, for the decision of the 


“ High Court.” . 

Two questions are here snad (reads.) To take the seod 
one first, -It is not a question of law or usage having the force 
of law. It is a question referred after decree, and as such can- 
not be entertained by this Court on a reference under section 
first quoted; no answer that can be given to it here can affect 
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the merits of the decision which the Recorder has already pro- 
nounced. It is a question relating’ to the execution of the 
decree, and can be answered, if necessary, at the time of execu- 
tion. Moreover, the other parties to which the question refers 
are not before the Court. 


With regard to the first question, the defendants are pro- 
perly before the Court. They have waived any service of` 


summons, and have come forward and admitted the claim 
made against them. There is nowhere any suggestion of bad 
faith on their part. Why, therefore, should the Judge 
interfere? Why should the plaintiffs not be at once entitled 
to enter up judgment? The object of a summons is to guard 
against the possibility of a decree being passed against a 
person behind his back, and without his knowledge; to bring 
the proper person before the Court; and so far as may be 
to guard against any fraudulent impersonation of a defendant. 
There is no suspicion of fraud here. Every thing has been done 
in good faith. Sections 97 and 98 of Act VIII. 1859, relating 
to the withdrawal and adjustment of suits may, by analogy, 


be considered to sanction the conduct of a defendant who, know- | 


ing that a claim is preferred against him, còmés -forward in good 
faith to admit the justice of that claim, and confess judgment 
upon it, without delaying the decree until after a summons spe- 
cifying atime when he shall appear and answer to the suit 
shall have been formally served upon him. 


Jackson, J.—Ofthetwo questions inthe case of Bank of Bengal 
v. R. Currie and Co., which the learned Recorder of Rangoon has 
referred to this Court, it seems to me thatwecan only give an 
answer to the first. The second question does not arise in the suit. 
It is a question relating to the executionof thedecreein the suit 
which has been referred, and of the execution of other decrees; 
*but no application has as yet been made for the execution of 
the decree in this suit, and we are totally unacquainted with 
any of the circumstances relating to thé other decrees. 

As to the first question, taking the facts of this suit to be that, 
on ‘the presentation of the plaint, the defendant then- and there 
‘appeared and confessed judgment, I think that the Judge 

5l—e 


401 


1869 


BANK or 
BENGAL 
e 
CURRIE 
AND Co. 


402 : HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


1869 was not obliged at that time to hear the defendant. The Judge f 
Baxx or was at liberty to follow the ordinary procedure of the Court, H 
v. and to order that the hearing of the case should be fixed for a- | 


ae Oo certain date, and to decline to hear the defendant until that 
date arrived. Even if section 98 applies, as has been suggested, 
that section lays down that when the parties are agreed in a > 
suit, the decision of the suit shall be passed in accordance with 
such agreement, but no time is fixed. Even if the agreement 
is filed on any day antecedent to that fixed for hearing, the 
Judge is not bound to.consider the suit in any way until the 
date fixed for hearing. Certainly ifthe Judge entertains any | 
doubts as to the identity of the parties or their good faith, he ” 
should not pass an immediate decree, but should take up the 
suit on the date fixed for its hearing, and then pass what decree 
1s proper. 

Be On the other hand, it seems to me that every Judge has a 
discretion where parties have come to a mutual agreement, or 
where the defendant has confessed judgment, to decide the suit 
at once in accordance with such agreement or confession. It is, 
in most instances, for the convenience of the parties, as well as of 
‘the Court, that such decrees should be passed without delay. 
“But it is obvious that where there is any doubt of the good 
faith of the parties or of their identity, the Court would not 
exercise that discretion, but would allow the case to come on at 
the regular fixed time. In the case aow under reference, the 
learned Recorder gave the plaintiffs a decree on the date on 
which the defendants confessed judgment. Hehad a discre- * 
‘tion to do so. The decree was a legal decree, and the plaintiffs - 
are entitled to have it dated on the day on which it was passed. 


Markey, J.-—In this case, I think the first question put to us 
by the learned Reéorder ought to be answered in the affirmative. 

I think that the defendants having voluntarily appeared _ in 
Court, the necessity of serving asummons for appearance was 
dispensed with; and thatthe defendants having further admitted 
the debt, the Court had no other course than at once to give. 
judgment for the plaintiffs, provided of course that it was satisfied , 
of the identity of the defendants, or that the advocate who ` 
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appeared for them was duly instructed. I agree with the learned 
Recorder in thinking that no question of fraudulent preference 
could then be gone into. 

At the same time, I fully concur with the learned Recorder 
in considering the state of the law most unfortunate, which in 


“the case of an insolvent defendant (the only case in which priority 


`~ isof any importance) permits the selection by himi which of his 


creditors shall be paid in full, or as is generally the case, which 
shall be paid at all. Indeed the present procedure is easily 
capable of, being abused still further, and as I believe very 


- frequently is so. In many cases the first in the list of attaching 


creditors is really only a nominal creditor acting on behalf of the 
defendant. This is the state of the law all over India and in 
large commercial communities the evils of such a system are 
specially apparent. 

I may mention however that, In my opinion, if by the practice 
of the Court there are specific rules as to the order in which 
cases are to be called on, I do not think the Judge is bound to 
dispose of a case, either when the plaint is filed or at any subse- 
quent time before itis called on in regular course. I do not 


think the voluntary appearance of the defendant and his will- 
ingness to admit the debt make any difference im this respects, 


and I have found that strict rules as to the order in which cases, 
both defended and undefended, are to be heard, of some use 
in preventing the evils to which the Recorder alludes. 

I think we should not be justified in answering the other 


. question put by the Recorder, as the parties between whom it will 
_ arise are not before us. 
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Before Mr. Justice Kemp and Mr. Justice Markby. 


SRIMATI AMIRUNNISSA BARKAT (Onzecror) v. SRIMATI 
AFIATTUNNISSA Anp orners (PETITIONERS. )* 


Act XX VII, of 1860 s. 6— Certificate of Administration. 


Certificates to collect fractional parts of debts due to a deceased cannot be grant- 
ed to different heirs according to their respective shares inthe inheritance, but one 
certificate to collect debts should be granted to all or such of the heirs as would 
consent to act in concert. 


Mr. R. T. Allan and Baboo Hem Chandra Bonerje for - 


` appellant. 


Baboos Gupinath Mookerjee and Mahesh Chandra Bose for 
respondents. 


Kemp, J.—This was an application for a certificate under 
the provisions of Act XXVII. of 1860, on the part of Afiat- 
unnissa, Nadirunnissa and Halemunnissa: the first party alleg- 
ing herself to be the wife, and the two latter parties alleging 
“themselves to be the daughters, of the late Golam Hossein alias 
Hari Miah. In the petition applying for a certificate, the 


‘shares which the applicants considered themselves entitled to, 


under the Mahomedan law, are set forth; and it is said that the 
debts and the sums to be received by the deceased in proportion 
to the shares of the applicants, amount to about 1,000 rupees 
per annum. The application was opposed by the widow of the 
deceased, who alleges that the applicants are not the married 
wife and the legitimate daughters of the deceased, and therefore 
are not entitled to a certificate. The Judge, after taking evidence 
on both sides, has come to the conclusion that the applicants are 
the wife and the legitimate daughters of the deceased, and he 
therefore granted them a certificate. The question which arises 
in this case, although not taken in the Court below, or in the 
grounds of appeal, is one which we think we ought to’express an 


opinion upon. Under section 6 of Act XXVII. of 1860, the 


* Miscellaneous Regular Appeal, No. 250 of 1869, from an order of the Officiat- 


ing Judge of Midnapore, dated the 15th May 1869, 
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granting of a certificate may be suspended by this Court. It 
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is in the discretion of the Court to declare the party to whom Semat: Ami- 


the certificate should be granted, or it may direct such further 
proceedings for the investigation of the title as it shall think fit. 
‘As this, therefore, is a matter in which the Court has discretion, 
we think it proper, although this point was not taken in the 
Court below, to allow it to be taken in this stage of the case. 
It appears to me a matter of great doubt whether a certificate 
to collect fractions of debts due to a deceased party can be 
granted under the provisions of the Act. It appears that the 
Act was passed to provide for the greater security of persons 
paying debts due to the representatives of a deceased Hindu 
or Mahomedan. It was also passed to facilitate the collection 
of such debts by removing all doubts as to the title of the re- 
presentatives to demand and receive the sums due. It appears 
to me that the Legislature did not intend that a certificate should 
be granted to any number of representatives of the deceased 
under either the Hindu or the Mahomedan law. It is noto- 
rious that, under the Mahomedan law; the deceased’s estate might 
be split up into a great number of estates of a very trifling ex- 
tent, and it therefore would not, in my opinion, be facilitating the 


collection of such debts, which was the object of the law, to. 


grant certificates to any number of separate applicants, simply 
because, under the Mahomedan law, they may be entitled to a 
Seham, or fractional share, in the estate of the deceased. I am 
supported in this view by a decision in Waselun Hug v. Gowhurun- 
nissa Bibi (1), in which the learned Judges, BayLey and 
MACPHERSON, JJ., held that a certificate cannot be granted 
for the collection of a fraction of the debts of the deceased. 
Rani Raisunnissa Begum (2) has been mentioned by the pleader 
for the respondent, but in that case the question before us was 
not raised. It appears that in that case it was said that the 
applicant was entitled only to a small portion, if entitled to 
anything; and that as the respondent had a greater interest, the 
certificate ought to be given to her. The point now before us 
was not raised, and was not decided in that case. -` 


(1) 1 B. L. R., S. N., 7; S. C, 10 W. R, 105.. (2) 2B. L. R., A. C., 129, 
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It also appears in this case very clear to me that this is not a 


Sriiatt Ast- bond fide application for a certificate to enable the parties to 


RUNNISSA 
acpi 


collect debts, but is an attempt, under cover of an application 


SematiArr- under the Act, to get possession of the shares claimed by the 


ATTUNNISSA. 


applicants in the estate of the deceased, which is now in the pos- 
session of the opposite party. Looking to the great delay in 
bringing the application before the Court, to the manner in 
which the application is made, in which the shares are set forth 
in great detail, and the debts are in no way specified, I think 
that the application ought to have been rejected, and that the 
applicants ought to have been referred to a regular suit. I 


“would therefore reverse the decision. of the Judge, and decree 


this appeal with costs. 


Marxpy, J.—I am entirely of the same opinion. I agree 
with Mr. Justice Kemp as to both the grounds’ on which he 
thinks this certificate ought to be refused; and I fully concur in 
all the reasons which he has given m support of his judgment. 
The only thing I wish to add is with reference to the objection 
made by the vakeel for the respondent, that unless a certificate be 
allowed for a share to the party entitlqd to such share, it will be 
impossible for him, in case of differences between himself and his 


“eo-shareholders, to proceed at all. As I understand the Act, I 


do not think that that would be the -case. If a shareholder 
could not, having established his right to a share, prevail upon 
his co-shareholders-to consent to one certificate being granted 
to all the shareholders, I think it would be within the competency 
of the Court, under Act XX VII. of 1860, to select one or 
more of -those co-sharers who would consent to act, and appoint 
him or them as the representatives of the deceased, taking of 
course proper security for the safe custody of the amount of debts 
that might be realized; but even if this could not'be done, and if 
there should be any difficulty in appointing one or more of the 
co-sharers, I apprehend there would be no difficulty whatever 
in taking steps to have a receiver appointed under section 101 
of Act VIII. of 1859. 
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Before Mr. Justice Norman and Mr. Yustice F. Jackson. - 


DULLAB SIRKAR AND ANOTHER (two or THE Derrenpants) v. KRISHNA 
KUMAR BAKSHI (Piarntier.)* 


VTE, VTA Benen of Fact—Loss of Lien. 


In exectition of a money-decree, the decreeholder caused the right, title, and interest 
of the judgment-debtor in a certain property, which had been mortgaged to him 
by a registered bond, to be sold, but without notice of the existence of such lien. 
He afterwards obtained a decree upon the bond, and sold it to the defendants, who 
caused the same property to be attached, The purchaser intervened under section 
246, but without success. On suit by the purchaser, to establish his absolute right, 


held, that as the defendants’ vendor had suppressed the fact of the charge and 


thereby induced the plaintiff to purchase as the absolute property of a judgment- 
debtor, they were now precluded from setting up his lien. 


Baboos Kali Mohan Das and Tarra Prasanna Mookerjee for 
appellants. 


Baboos Srinath Das and Mohini Mohan Roy for respondent. 
Tu facts are fully stated in the judgment of 


Norman, J.—This is a suit by the plaintiff, to establish his 


title as purchaser of Kismat Jaipura, against the defendants, s 


who are seeking to bring the property to sale, in execution of a 
decree on a bond, by which the property had been pledged by 
the prior*owner before the gats of the plaintiff’s purchase. The 
facts are as follows: 

One Kudam Sirkar mortgaged Kismat J aipura to Ramjay 
Mozoomdar, by a bond, which was registered under the provisions 
of section 53 of Act XX. of 1866. Subsequently to the regis- 
tration of the bond, Ramjay having obtained a money-decree in 
a suit against Kudam Sirkar, caused Kismat Jaipura to be 
attached, and sold in execution of the decree. In describing and 
particularizing the property to be sold, he made no mention of 
the mortgage ; but allowed the property to go to sale, as if it had 
been unincumbered. The plaintiff purchased the property for a 


* Special Appeal, No. 364 of 1869, from a decree of the Judge of Rajshahye, . 


dated the 18th November 1868, reversing 2 decree of the Sudder Ameen of that 
district, dated the 9th April 1869, 
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large sum, rupees 1,500. Ramjay Mozoomdar afterwards obtained 
a decree on his registered bond, which he sold to the defendants. 
In execution of that decree, the defendants caused Kismat Jal- 
pura to be attached. The plaintiff intervened under section 246, 
without success. 


The question in the present suit is whether the defendants 
have aright to sell the property under the decree which they 
have purchased. The Judge, reversing the decision of the 
Principal Sudder Ameen, holds that the defendant must be 
considered as standing in the same position as Ramjay Mozoomdar, 
and that they have not such right. 


The defendants appeal. They contend that only the rights 
and interests of Kudam Sirkar were sold under the decree ; 
that the plaintiffs purchase was subject to the lien under the 
bond; and that the bond having been duly registered under 
section 53, the plaintiff must be deemed to have bought with 
notice of the charge created by it. 


We think that the decision of the Judge is correct. 


By causing the property of Kudam Sirkar to be sold in execu- 
tion of a decree, having not only made no objection to the 
property being sold as the absolute property of Kudam Sirkar, 
but actually suppressing the fact of the charge upon it created 
by the bond, Ramjay Mozoomdar induced the plaintiff to buy 
the property in the belief that the title of Kudam Sirkar was a 
valid one; and that so far at least as he was concerned, there was 
nothing to prevent a purchaser from acquiring a good title as 
owner. Wemay add,that Ramjay Mozoomdar apparently had 
the full benefit of the money realized by the sale which took 
place. 

Under these circumstances, Ramjay could not set up the lien 
under his bond as against a purchaser*who bought the right of 
Kudam Sirkar. That right was allowed by Ramjay, for his own 
purposes, to appear to be that of an absolute owner ; and Ramjay 
cannot now, to the prejudice of the plaintiff, say that it was 
not so. The defendants, who are merely executing Ramjay’s 
decree, can have no greater right than Ramjay himself. The 
appeal is dismissed with costs. 
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Before Mr. Justice Kemp and Mr. Justice Markby. 


RAKHALDAS MADAK (Prarmrr) v. MADHUSUDAN 1869 
MADAK AND OTHERS (DEFENDANTS.)" Aug. 18. 


Adverse Possession—-Cause of Action—Trustee and Cestui que Trust— 
Limitation. 

When property is placed in the hands of another by way of trust, no cause of 
action arises to the owner until there has been a demand by the owner for the restor- 
ation of the property, and a refusal by the trustee to give up the property. The 
period of limitation begins to run from the date of such refusal or distinct 
assertion of adverseright, and not from the date the trustee enters into possession. 

Baboos Mahesh Chandra Chowdh) Y and Gopal Chandra 
Mooherjee for appellant. 


Baboo Bama Charan Banerjee for respondents. 


a 


Kemp, J.—This was a suit to recover possession of a certain 
property, on the allegation that, under a deed dated the 22nd of 
Jaishta 1257, the plaintiff having nobody to look after his proper- 
. ty, and being obliged to go to Calcutta in search of service, made 
over the property in dispute to the defendant, who is the son of 
the plaintiff’s father’s sister, upon trust. The deed recites that 
the defendant was to pay the rent to the superior talookdar ; 
that he -was to look after the property and to enjoy the profits 
thereof until the plaintiff returned, when he was to give up the 
proverty to the plaintiff, without any objection. It appears that 
the plaintiff was abroad for more than twelve years, and that this 
suit has been brought about five years after his return, after 
demanding restoration of his property. The first Court dismiss- 
ed the plaintifi’s suit. 

-In appeal, the Judge of the Appii Court, that is the Subor- 
- dinate Judge of East Burdwan, states that he concurred generally 
with the decision of the Court below, but it appears to me clear 
that in reality he disposed of this suit upon the issue of limitation 
alone, for he says, “that this document, that is to say the deed 

* Special Appeal, No. 1232 of 1869, from a decree of the Subordinate Judge ra 


East Burdwan, dated the 5th March 1869, affirming a decree of the Sudder Moonsiff 
of that district, dated the. 24th August 1868. 
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Ss ‘1869 + of the 22nd Jaishta 1257, cannot be construed to mean that the 
ae plaintiffs right to the land in dispute existed within twelve years 
E preceding” “the date of suit.” Again, in another passage, he 
Mapax. gays: “It-is evident that the plaintiff has been out of posses- 
“sion for a long time, and therefore his right has ceased to 
“ exist.” There has been no finding by the lower Appellate 
Court as to whether this document isa genuine and subsisting 
document, and whether the lands in dispute are comprised in the 
document or not. I have no manner of doubt that, assuming 
this to be a genuine and subsisting document, the plaintiff’s suit is 
"2... ° > not barred by the-Statute of Limitation. The document is not a 
kabuliat, for there is no provision for the payment of rent by the 
+ . defendant to the plaintif. If the document be genuine, the 
~ defendant was a trustee for the plaintiff, and bound to give up 
_ the land upon the plaintiffs return. The suit of the plaintiff is 
brought within time from the date of the demand for the restor- 
, «* , ation of the property. The lower Appellate Court was there- 
E Se fore wrong in dismissing the plaintiff’s suit, on the ground that it- 
© ., was barred by the Statute of Limitation, and the case must go 
be ~ back for the lower Appellate Court to find whether the deed is a 
‘e-<]+ genuine and subsisting document, and also whether the lands 
ete — claimed in this suit are comprised in it. 


- 2%" 34 Costs to follow the result. 


r 
5 


MAREKBY, J.—I am of the same opinion. It is clear that if, 
as the plaintiff alleges, the defendant came into possession of the 
* land under this document, there could be no cause of action 

which would be-the commencement of a period of limitation at 
least until there had been a demand on the part of the plaintiff, 
and a refusal on the part of the defendant to give up the land, 
or else a distinct. assertion of some adverse title. The lower 
Appellate Court does not find that the plaintiff's title was barred 
on any such view as this, but appears to me to find on the terms 
of the document itself, that the suit was brought more than twelve 
years after the defendant had entered into possession of the pro- 
yperty under the deed. I think this is an-entirely erroneous view 
of the transaction, and I agree that if the document was a genuine 
document, and had not been put an end to more than twelve 


VOL. IIL] APPELLATE JURISDICTION—CIVIL. i z 


wo j 
pr > a 


years- before the commencement of this suit, that the'plaintiff’s 


7 


411 


1869., 


claim is no way barred by limitation. The case must therefore crc 


go back to be heard and disposed of on the issues:mentioned by fran: 


Mr. Justice Kemp. ' ; 
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Before Mr. Justice Macpherson and Mr. Justice Glover. 


l MR. T. M. GIBBON (Praner) v. ABDUR RAHMAN KHAN and 
OTHERS ( DEFENDANTS.) " 


Trespass—Suit to close Doors — Ground of Action—Possibility of Injury. 


No suit can lie to close doors opened by a person in his own wall, on the ground 


ofa possibility of his committing trespass on the land of the plaintiff, or of his | 


haying actually committed such trespass. It will only lic, when the opening of the 
doors is in itself such an irremediable injury that the plaintiff wonld not be suffi- 
ciently compensated by money damages. 


Munshi Mohammed Yusaff} for appellant. 


Messrs. R. E. Twidale and C. Gregory for respondents. - 


MACPHERSON, J.—It appears to me that this special appeal ~ ? 
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must be .dismissed with costs. The plaint shows no ‘cause of’#-- 
action whatever. The case-is that the defendant has made - 


two doors in a wall upon his own land. The plaintiff complains ‘ 
of this, alleging it to be “contrary to the ancient practice,”.’~ 


and says that by the opening of the doors, and by the coming 
and going which may take place in and out of these doors, 
there is danger of the plaintiffs being dispossessed of his land, 
and that he is altogether injured by the opening of the doors. 
The suit also was brought to obtain an‘order for closing a well 
situated upon the lands of the plaintiff himself. No question is 
now raised with reference to this well, because, as the Judge of 
the lower Appellate Court has stated, the Moonsiff, on enquiry 
and personal observation, found that the well was no longer in 
existence. Therefore, when the case was heard by the lower 
Appellate Court, there was no appeal as to the well, and the only 
point tried was whether the doors in question ought or ought not 


* Special Appeal, No. 412 of 1869, from a decree of the Officiating Subordinate 
Judge of Patna, dated the 28th November 1868, affirming a decree of the Moonsift 
of that district, dated the lst January 1868. 
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-1869 ` to be ordered to be closed. As itis admitted that the wall in 
Gros which the doors have been opened, is situated upon the lands of 
| Annbr Ras Rar- the defendant and belongs to him, and as there is no allegation 
or suggestion of any injury having actually accrued to the 
plaintiff, excepting such as has been caused or may be caused by 
- *the defendant coming out of his door, and -trespassing upon the 
land of the plaintiff, it seems to me that the present suit cannot 
` “He. Unless the opening of the doors is in itself such an irreme- 
~  . Hable injury to the plaintiff that he would not be sufficiently 
l compensated by money damages, the Court would, under no 
_ circumstances, order the doors to be closed up. 

i The plaintiff, however, absolutely alleges no damage whatever 
as accruing to him or his property from the opening of the doors. 
The only damage indicated is damage arising from a course of 
conduct which has been adopted by the defendant, or I should 
‘rather say, which may perhaps hereafter, at some future period, 
be adopted by the defendant, namely, a habit of trespassing upon 
the plaintiffs ‘land. If the defendant does trespass upon: the 
plaintiff's land, then, no doubt, the plaintiff will be able to enforce 
his rights against him and prevent him fromso doing; but the 
mere possibility of the defendant hereafter trespassing upon 
the land, and even the fact that the defendant has already occa- 
;,. sionally trespassed upon the land by going out of these doors, 
are no legal reasons why the relief prayed for in this suit should 

be granted. 
On the case as it is now presented to the Court, the plaintiff has 
E no right to have these doors closed up. We do not decide that 
` these doors being there, the defendant has a right to trespass on 
the plaintiff’s land. What the actual rights of the parties may 
be, wecannot now say. We merely decide that these doors can- 
not be ordered in this suit to be closed. The special appeal must 

« be dismissed with costs. 


GLOVER, J.—I am of the same opinion. Upto this time the 
plaintiff has suffered no injury, and it will be time enough for- 
him to bring a suit when the defendant trespasses on his land. 
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Before Mr, Justice Norman and Mr. Justice E. Jackson. 


‘MUSSAMAT SUBJAN BIBI anv ormers (Pnainturrs) o SHEIKH ~ 1869 
SARIATULLA (Derenpanrt.)* ; n y Aug. 24. 
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Act VIII. of 1859, ss. 92, 214, 246—Act XXIII. of 1861, s. 15—Seizure in 
Execution—Trespass—-Liability of Judgment- Creditor. 


In éxecution of a decree against his judgment-debtor, the defendant caused the ~ 
cattle of the plaintiff, a stranger, to be seized and taken. The plaintiff filed his ’ 
~ claim under section 246, -Act VIIL of 1839, which was allowed. Subsequent to 
the admission of the claim, but before the order for release of the cattle, three of 
the bullocks died. . 

The plaintiff sued for damages consequent on the seizure of the cattle and for 
the value of the three bullocks, which had died during the time they were in the 
custody of the officer of the Court. 

Held, that the defendant was liable to the plaintiffs for danas sustained by them 
in consequence of the seizure and detention of the cattle; i.e. for a sum sufficient to 
cover what would have been plaintiffs’ expenses for hiring bullocks to cultivate 
their lands, 

* That neither section 214, Act VIII. of 1859, nor saion 15, Act XXIN. of 1861, 
contemplates any enquiry before the Court whether the property belongs to the 
judgment-debtor or not; and that seizure of personal property in execution of a 
decree is nof an act of the Conrt, but one of the party himself seeking execution, 
for which he is liable, if any trespass be committed on the property of a stranger. 
Rajbullub Gope v. Iswar Chandra Hazra (1) distinguished. 


Mr. C. Gregory for appellants. 
Baboo Girish Chandra Ghose for respondent. 


The facts of the case sufficiently appear in the judgment of _ 

Norman, J.—The plaint alleges that the defendant, in exe- 
cution of a decree in the Sudder Ameen’s Court, against one 
Khezar Buksh, on the 16th of June 1866, caused certain cattle 
belonging to the plaintiffs to be attached; that the plaintiffs 
claimed the cattle, under section 246 ; and that their claim was 
allowed and that the cattle were released, and all except three 
bullocks which had died, were restored to the plaintiffs on 
the 28th of September 1866. The plaint goes on to state 


* Special Appeal, No. 2605 of 1868, from a decree of the Subordinate Judge of 
` Purneah, dated the 27th May 1868, reversing a decree of the Sudder Ameen of that 
district, dated the 30th November 1867. 

(1) 7 W. R., 355. 
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. 1569 that as the cattle“ were atalei ‘at the- time of cultivation, 
giitssanat the plaintiffs’ jote remained uncultivated ‘for the: year. The 
ts plaintiffs claimed damages, rupees “734, “as the. value of the 


Samaria crops which might have been raised, and rupees 61, as the ` value 
of the- three bullocks which died. The plaintiffs proved- tbat 
„the lands remained uncultivated during the year, and gave evi- 
s dence as to the value of the crop which might have been raised. 
` - The Moonsiff dismissed the suit. He found that the plaintiffs 
were not under any necessity to leave the land uncultivated :, 
~ during the attachment; that the plaintiffs might have cultivated ` 
the land by hiring other bullocks, or settled it with somebody ; 
“and as to the bullocks said to have died, he did not believe: athe 
evidence that thirteen bullocks were attached. 

The Principal Sudder Ameen reversed this detision, on .thé 
ground that though the damages claimed by the plaintiffs were 

too remote, that was no ground for dismissing the suit altogether. 
He awarded, in respect of the detention of the catile for three 
months and 13 days, the sum of rupees 57-13, being the sum 
which he considered would have been the costs to the plaintiff of | 
hiring other cattle. He disallowed the claim for the value of 
the bullocks which died, on the ground that there was nothing 
to show that they had died from any neglect, as he considered it 
had been proved. that they were properly fed while kept under 
attachment. From that décision the plaintiff has appealed. 

It has been contended before us, in special appeal, on the part 
of the plaintiffs ; first that the damages claimed in respect of the 
Aughani crop ought to have been allowed; secondly, that the 
Principal Sudder Ameen ought to have awarded to the plaintiffs 
the full value of the bullocks which died while under attachment. 
The defendant, on cross appeal, objected that he was not liable 

ae at all for the seizure of the cattle. 
This case raises very important questions as to the liability of 
a decree-holder for the wrongful attachment of the goods of a 
stranger in execution of adecree. One principal point has been 
touched on, and is supposed to have been decided by the Chief 
Justice in two cases to which I shall hereafter call attention. In 
considering this case, it mnst he observed that it is a settled rule 
of law that every person who directs, orders, or procures the . 
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AN comission, of a trespass, is able: as a ivrong “doer and tr espasser. 


If a decréé-holder, ‘having obtained a warrant authorizing the 
attachment’ of the goods of A, . points out to the officer of the 
Court, and causes him to attach and remove goods, belonging to 
B, as‘the goods of A, the decree-holder is a wrong-doer, and 
cannot in arly way justify his proceedings under the warrant, Ix 
causing B’s goods to be attached and taken out of his posses- 
sion he procures a trespass to be done to B. If a man for his 


‘own profit and advantage wrongfully, or without any warrant im 


law, trespasses on the land of another, takes away his goods, or 
procures his goods to be seized and taken out of his possession, 
he is tesponsible, even though he acts innocently, or mistakenly. 
A party to a-suit is liable, if by his order the officer takes the 
goods of the frong person, a stranger, ip execution; and in 
like manner he is responsible, if his attorney or agent, in taking 
a step necessary to enable his client to get the fruits of the 
decree, inadvertently or ignorantly cause the person or property 
of a stranger to be seized by the officer of the Court. The cases 
of Jarmain v. Hooper (1) and Walley v. McConnel (2) are good 
illustrations of the rule to which J refer. 

Under a system where any remedy against the officer execut- 
ing the process of the Court would be utterly nugatory, it 
appears to me that it is peculiarly necessary not to relax the rule 
as to the liability of the decree-holder for his own acts, or those 
of his agents, in causing the decree to be executed, because if the 
decree-holder is not to be responsible, wrongs done to third per- 
sons under color of the process of the Court would be wholly 
without remedy. If therefore the defendant directed the officer 
of the Court to seize the plaintiffs’ goods, under a warrant of 
attachment empowering the officer to seize the property of Khezar 
Buksh, the judgment~debtor, the defendant would in our opinion 
be clearly liable. 

We do not know what was the form of the warr ant under which 
the plaintiffs’ goods were seized. But we think that, in the present 
case, the defendant is equally liable, even if the goods were seized 
under a warrant issued on an application for an attachment, 


(1) 6 M. & G., 827. (2) 13 Q. B., 903. 
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accompanied by an inventory or list of the property to be attached. 
Whether there is an inventory or not, the usual course is for the 


Court simply to order, on the application. of the decree-holder, 5 


either that the property of the debtor should be attached generally 
or that such particular property should be attached as the applicant 
has indicated in the list accompanying the tabular statement. 


Neither the 214th section of Act VIIL of 1859, nor the 15th section _ 
of Act XXIII. of 1861, appears to contemplate any enquiry before.’ 
the Court from which the execution is to issue, whether the pro- 


perty to be seized is that of the judgment-debtor or not. Nor, 
asa matter of fact, does any such enquiry take place. In ordi- 
nary cases, there is no adjudication which makes the seizure of 
the particular goods the act of the Court. For instance, the 
warrant would not quthorize the taking of pårticular cattle 
identifying them by sex, age, and particular marks, without 
reference to the question of ownership, but would simply em- 
power the officer to seize the cattle of the debtor; which in this 
case was the cattle of Khezar Buksh. 

It would paralyse the action of the Court, if Judges were to 
fee] that in issuing warrants of attachment they might’ be 
authorizing the commission of wrongs for which there would be 
noremedy. If that is the law, I can only say that I believe few 
Judges would be willing to issue orders for attachment without 
such full enquiry as might often defeat the diligence of a 
decree-holder desirous of executing his decree. Of course, if after 
having all the facts as to the right of a defendant to particular 


moveables brought before it, the Court after adjudicating on 


the materials before it were to order the attachment of specified 
property, or decide as to the right to such attachment, the order 
would be the act of the Court, and if the decree-holder had acted 
bond fide in bringing the facts fully before the Court, he would 
not be liable. 


The case of Joyhali Dasi v. Chand Malla (1) falls within — 


this rule ; there the defendant was attempting to execute a decree 
barred by limitation. The Judge, by an order dated the 21st 


September, directed that the property should remain under ~ 


attachment pending appeal, after a decision by the Principal 
(1) 9 W. R., 133, 
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Sudder Ameen that the right to execute the decree was barred. 
The defendant had resorted to the Court to seek the enforcement 
of a supposed right. . The order made on his application was, no 
doubt, ‘improper, and its consequences were most mischievous ; 
but it was a judicial act of the Court. Under these circum- 
stances, it was held that no action would lie against the defendant 
for obtaining the order without proof that he had acted fraudu- 
Bently or misrepresented or suppressed the facts in naks appli- 
cation to the Judge. 
In the-case of Lock v. Ashton (1), the defendant gave the 
' plaintiff into custody on a charge of felony, and had him taken 
to a-police office. The Magistrate remanded the plaintiff. On 
a subsequent examination, the-plaintiff was discharged, it having 
been discovered that the charge was made-under a mistake. It 
was held that the defendant was not lable in damages for the 
detention of the plaintiff under the remand, such detention being 
the independent judicial act of the Magistrate. The case 
is a good illustration of the distinction -between the liability 
of a man for his own acts, and his responsibility “for those of a 
Court which he sets in motion. Coleridge, J., said, “ suppose the 
« defendant took the plaintiff to the police office on a day when he 
“ knew there would be remand.” It was auswered, “ that would be 
evidence in an action for malicious prosecution.” 

In the present case there was no issue whether the defendant 
directed or authorized the seizure of the plaintiffs’ cattle. 
But the plaint alleges that the defendant, in execution of his 
decree against Khezar Buksh, distraimed the plaintiffs’ cattle; and 
brought them into Court, and there was some evidence to 
that effect. The defendant, by his written statement, did not 
deny the allegation that he had distrained the plaintiffs’ cattle in 
any way. He did not say “I had nothing to do with the seizure. 
The officer of the Court, in the course of his duty in execution 
of the attachment, seized them. I gave no particular direction 
on the subject, and am.therefore not responsible.” 

The objection that no direct issue on the point was raised has not 
been taken by appeal, or cross appeal, either in the Court below 


(1) 12 Q. B., 874. 
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or before us; and I- therefore think ‘we must take it on this re- 
cord, as admitted or not denied, that the defendant by himself or. | 
his agents, either directed or authorized the seizure of the cattle 
of the plaintiffs. Then comes the question, what damages are the 
plaintiffs entitled to recover. There is no doubt that the act of 
the defendant in attaching the plaintiffs’ plough and bullocks at 
the season of rice cultivation must have occasioned serious loss R 
and inconvenience to the plaintiffs. The Judge has allowed” i 
that which could have been the costs of hiring other cattle. 
This is probably by no means an adequate compensation for the 
injury actually sustained by him, which seems in effect to, have 
been the entire loss of their main rice crop for the year. pá 

But the plaintiffs have not proved, as they should have done, 
that this loss was the necessarynand unavoidable consequence 


. of the wrongful acts of the defendant; and therefore we think 


that the defendant could not properly be made ‘responsible for 
a loss, which for all that appears may to a great extent-have 
been occasioned by the plaintiffs’ own want ‘of prudence or 
energy. i 
There is no doubt that it must be a very serious thing to. 
ryots to have their cattle seized at the time of cultivation. 
The Moonsiff finds that the plaintiffs were not under any 
necessity to keep the land uncultivated, and that they un- 
necessarily allowed the land to remain waste. On the evidence, 
he seems to me to have been a little hasty in drawing that con- 
clusion without sufficient enquiry. 
_ It} seems to us that damages for the detention of the cattle, 
until they are released from attachment by the Court, were 
properly allowable. The Sudder Ameen in admitting a claim 
under section 246 does not make any order authorizing the 
detention of the goods claimed. The continued detention is- 
simply and solely the consequence of the seizure under the 
warrant of attachment. The case is analogous to that of Edgell 
v. Francis (1), where the defendant improperly gave the 
plaintiff in‘ custody on a charge of felony. ` Tindal, C. J., said, 
he was responsible for all that was done by- the officer in the 


(1) 1 M. & G., 226. 
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ordinary discharge .of- his.duty. Then as to the bullocks which 
died` while under attachment, there is nothing to show that 
their death was in, any way directly attributable to thie act of 
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‘is not suggested that. they had been overdriven; kept in an 
improper place, or reduced to an unhealthy condition by bad 
management or neglect. If we look at the defendant as a 
< mere trespasser, who wrongfully took the plaintiffs’ cattle, the 
‘plaintiffs would be entitled to a decree for a return of the cattle 
or theirz value, and if for any reason whatever he could not re- 
turn the cattle, he would be obliged to pay their value. 

There is nothing to show when the three bullocks died. But 
we think that on the Judge’s statement we must infer that they 
died after the plaintiffs’ claim had béen admitted under section 
246. At that time the bullocks were in the custody of an 
officer of the, Court. The plaintiffs might have obtained an 
order under section 92, providing for their safe custody pending 
the decision of the claim; perhaps; on giving security, might 
have themselves been appointed managers and allowed to use 
the cattle. As no sich application seems to have been made, 
the custody of the bailiffs of the Court must be taken to have 
been that of persons to whom the ecattlé were entrusted for safe 
keeping, pending the decision of the claim, either by consent 
of the parties or the act of the Court. E think the deféndants 
could not be made responsible for any ddmage to the cattle not 


shewn to have been occasioned by negligence or improper con- 


duct on the part of the bailiffs, while the cattle remained in 
their custody after the claim had been admitted. Indeed, I am 
not sure that the defendant would have been litble for the acts 
of the bailiffs after such an order, even if the bailiffs had been 
guilty of neghgence. See the case of Walker v. Olding (1), 
as to the liability of the execution-creditor for loss occasioned 
by a sale of goods seized under an inter-pleader order. 

On these grounds, I think that the appeal must be dismissed. 

I may observe that there is no real conflict between our de- 
cision and that of Rajbullub Gope v. Issan Chunder Hujrah (2). 


(1) 32 L. J. Ex., 142. (2) 7 W. R., 355. 
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1869 In that case the judgment-debtor owned a moiety of the bullocks, 
_Mussasat and therefore in causing them to be attached as the property 
SUBJAN BIBI : f i 
a of the debtor, the defendant did not commit any trespass. He 
Sarratuuia. had a clear right to attach and sell the interest of the debtor 

in the bullocks. The only question was whether the attach- 


ment should have been under section 233 or 234. 


Jackson, J.—I concur generally im the judgment which my 
learnéd colleague has passed, The lower appellate Court seems 
to have taken a very proper view of the case. The damages 
which the plaintiffs have demanded are such as could hardly 
be given even if the attachment of the plaintiffs’ cattle had 
been brought about maliciously. But there is no allegation of 
malice in the plaint. The attachment was a wrongful act,’ 
although it may have been made bond fide. The defendant has 
not attempted in any way to justify it. He has produced no 
evidence whatever to show the circumstances under which he 
made the attachment. His eross appeal cannot therefore be 
entertained. The plaintiffs have not shewn in any way the cir- 
cumstances which led to the death of three of their bullocks; and 
without some evidence upon that pomt, I am not prepared to 
: say that they are entitled to any decree for the value of them. 

The Courts below have found, as a question of fact, that the . 
plaintiffs were not prevented from cultivating their lands by the 
seizure of their bullocks, but that they have of their own accord 
and without any necessity allowed their land to lie fallow. The 
Courts have, accordingly, dismissed the plaintiffs’ suit for the 
value of the crops which they alleged they might have obtained. 
But the Court has decreed a sum sufficient to cover what would 
have been plaintiffs’ expenses for hiring bullocks to cultivate 
their lands. I think this was a very proper decree. I would dis- 
miss the appeal and cross appeal. Each party must bear his own 
costs in this Court. 
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Before Mr. Justice Kemp and Mr. Justice Markby. 


ABHIRAM DAS (onm or rar Derexpaxrts) v. SRIRAM DAS anp 
OTHERS (PLAINTIFFS.)* 


Grounds of Action—Second Suit—Splitting of Cause of Action—Hindu 
Law—Hindu Widow— Onchustity—Divesting of Property. 

A plaintiff is bound to include in his plaint all the grounds upon which his snit 
is based. A second suit upon a different ground, which existed before the com- 
mencement of the first suit, would not be allowed, as it would be splitting the cause 
of action. | 

Unchastity in a Hindu widow does not divest her of property which has become 
vested in her after the death of her husband, 


Baboo Purnu Chandra Shome for appellant. 


Baboos Anukul Chandra Mookerjee and Bhawani Charan 
Dutt for respondents, 


Masker, J.—I have no aaa whatever that this special 
appeal must be allowed. There has already been a suit between 
the same parties, the object of which was to recover possession 
of property which had been in the possession of two widows, as 
widows of their husband, and had been sold to the defendants, 
special appellants before us. A month after that first suit was 
dismissed, a fresh suit (the present one) was instituted by the 
plaintiff, the only difference between the two suits being, as is 
stated to us, that whereas in the first suit the plaintiff alleges 
that the two widows were dead, in the present suit he admits 
‘that one of them is alive, but alleges that the kobala was fraudu- 
Jent, and that the widow is unchaste. Now, with regard to the 
fraud in the kobala itself, I think that was a matter which the 


plaintiff was bound to include in his former suit, for it would . 


be distinctly splitting his cause of action if he was allowed to 


take that ground now for the fiyst time. If the plaintiff was 


allowed to take this ground, and fail upon it, he would most pro- 
bably bring suit after suit on different grounds not at first taken, 


* Special Appeal, No. 1260 of 1869, from a decree of the Judge of East Burdwan, 


dated the 15th April 1869, reversing a decree of the Moonsiff of that District, . 


dated the 23rd October 1868. 
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and there would be no end to the litigation. -It is clear there- 


With regard to the ground of unchastity, it may be possible 
that the alleged unchastity may have Occurred subsequently to 
the dismissal of the first suit; but even if it was so, according 
to a decision of the Appellate Court, Matungini Dabi v. Joykali 
Dabi (1), which I believe has not yet been published, mere 
unchastity on the part of a widow does not divest her of property 
which has once become vested in her; and therefore we could 
not send back the case for an inquiry of fact based on a bad 
ground of law. I think therefore that the decision of the lower 
Appellate Court should be reversed, and the plaintiff’s suit 
dismissed with costs in the Courts below and in this Court. 


Kemp, J.—I am of the same opinion. I have not seen the 


decision referred to of the Appellate Court, which lays down the 


law to be that a Hindu widow is not deprived of her right of 
inheritance owing to unchastity, and therefore I do not wish to 
give any opinion upon that point. I concur in decreeing the 


_ special appeal, on the ground that in the former suit all existing 


causes against the legality of the alienation by the widow should 
have been stated, and insisted upon, otherwise another suit might 
be brought for the same property on the ground, for instance, 
that there was no legal necessity for the sale, and there would be 
no end to the fresh allegations under which different suits might 


_ successively be brought. I therefore concur in dismissing the 
plaintiffs suit with costs in all the Courts. 


(1) Unreported. 
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Before Mr. Justice Norman and Mr, Justice E. Jackson. 


MUSSAMAT BUKSHAN anp anoruer (Puarntiers) v. MUSSAMAT 
MALDAI KOOERI AND OTHERS (Derenpants. )* 


Mahomedan Law—Guardian and Ward—Sale by Guardian. 


Under the Mahomedan law a sale by a guardian of property belonging to a minor 
is not permitted otherwise than in case of urgent necessity or very clear advantage 
to the infant. 

A purchaser from ‘such guardian ani defend his title on the ground of the 
bona fides of the transaction. : 

An elder brother is not in the position of a puana having any power as such 
over the property of his minor sisters. 


Baboos Chandra Madhab Ghose and Ramesh Chandra Mitter 
for appellants. 


Baboo ‘Mahesh Chandra Chowdhry for respondent, 


_ Norman, J:-~The plaintiffs, who are Mahomedan women, 
sue to set aside a sale, and for the recovery of their two-anna 
share in Mauza Shahpore, sold during their infancy by their 
brother, Syud Bahadur Hossein, who assumed to act as their 
guardian, to the defendants, who were the mortgagees. 

The Moonsiff, Baboo Balai Chand, said that according to 
Mahomedan law he could not find that a brother, without being 
appointed guardian by some competent authority, had any power 
to sell any portion of the immoveable property of his ward. 
He also found that there was no legal necessity for the sale. 
He thought that the debts, for the payment of which the money 
was applied, might have been paid off out of the income of: the 
property without the sale of any portion of the plaintiff's 
estate; and accordingly he declared the sale invalid, and deereed 
‘possession to the plaintiffs. 

The Subordinate Judge of Bhaugulpore, Moulvie Waheed- 
ooddeen, reversed this decision. He says, that Syud Bahadur 
Hossein, as guardian of his sisters-and brother, Altof Hossein, 
sold six annas out of fourteen annas of the- Mauza belonging 
to himself, his brother, and sisters, for Rs. 5,560, out of which he 


* Special Appeal, No, 2570 of 1868, from a decree of the Subordinate Judge of 
Bhangulpore, dated the 30th Fune 1868, reversing the decree of the Sudder Ameen 
of that district, dated the 16th March 1868, 
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deducted Rs. 3,564 to pay off the zuripeshgi, and Rs. 1,926 
for satisfying the dues of other mahajans; that this was done in 
good faith, to pay off old debts; that it was not done fraudu- 
lently; that it was good management to redeem the mortgage 
and pay off debts bearing large rates of interest; and that only 
illegal acts of a guardian are cancelled under the Mahomedan 
law. He says, that the plaintiffs’ allegation that the debts 
could have been paid off out of the income of the estate, which 
was Rs. 2,000 a year, did not deserve attention, because the 
estate was involved in debt from the time of Mussamut Dulhin, 
the ancestress of the plaintiffs. He also disregards the plaintiffs’ 
contention, that Syud Hossein was not their guardian under the 
Mahomedan law. He says, that the mother cannot be guardi- 
an, and a brother is quite competent to be a guardian. He 
reversed the Sudder Ameen’s decision, and dismissed the plain- 
tiffs’ suit. 

From that decision the plaintiffs appeal. They contend, first, 
that a brother is not a guardian by Mahomedan, law, and that 
supposing he could act as guardian, the circumstances of the 
present case are not such as would have justified a guardian in- 
selling an infant’s property. 

We are not aware of any rule of Mahomedan law which 


` empowers an elder brother in managing the family property 


acting or assuming to act on behalf of an infant brother or 
sister, to sell the share of such infant in order to pay family 
debts; nor are we aware of any authority, either in any book of 
Mahomedan law or in any decided case, leading to the inference 
that a person taking the share of an infant by purchase from an 
elder brother can defend his title by showing that he acted in 
good faith in making the purchase; and that the person from 
whom he bought acted honestly, and did no more than a prudent 
manager might, had he full authority to bind the infant co-sharer 
by a sale of the whole or a part of the property. 
In Macnaghten’s Principles of Mahomedan Law, Chapter VIIL., 

e section 5, itis said: Guardians are near or remote. Of the former 
“ description, are fathers and paternal grandfathers and their exe- 
“cutors and the executors of such executors. Of the latter 
‘description, are the more distant paternal kindred, and their 
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“ guardianship extends only to matters connected with the educa- 
* tion and marriage of their wards. The former description of 
“ guardians have power over the property of the minor, for 
“< purposes beneficial to him. In their default, this power does 
“not vest in the remote guardians, but devolves on the ruling 
“authority.” See tothe same effect John Baillie’s Digest of the 
Mahomedan Law, page. 319. 

Syud Bahadur Hossein was therefore not in the position of a 
guardian having any power as such over the property of his 
minor sisters. That power, had he possessed it, is a very limited 
one. According to Mahomedan law, a sale by a guardian of the 
landed property of an infant is not permitted otherwise than in 
case of urgent necessity, or very clear advantage to the infant. 


See Macnaghten’s Precedents, Chapter VIL, case 2, page 3055- 


Macnaghten’s Principles, page 64; John Baillie’s Pipet of 
Mahomedan Law, page 321. 

The Subordinate Judge says, the estate had been in debt from 
the time of Mussamut Dulhin, and asks how it could be expect- 
ed to disentangle and clear it from debt from its income only. 
The Mahomedan law empowers a guardian to sell the property 
of his ward, “ when the minor has no other property, and the 
“sale of it is absolutely necessary to his maintenance; or when 
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“the late incumbent died in debt which cannot be liquidated 


“ but by the sale of such property.”—Macnaghten’s Principles, ` 


page 64. The duty of a guardian, in a case like the present, 
would then be to pay off the debt if that were possible by strict 
economy, and not to sell an infant’s property because it might be 
the easier mode of clearing the estate of debt. 

The Moonsiff appears to have been right in saying that there 
was no such urgent necessity in the present case as, according to 
Mahomedan law, would have warranted a sale of the land of his 
ward by a guardian. The case thus resolves itself into this : 
Syud Bahadur Hossein may be taken to have been a person 
who, in good faith, assuming and intending to act for the benefit 
of his infant sisters, took upon himself to sell their property. 

Now, according to Mahomedan law, see The Hedaya, Vol. IL, 
page 508, and according to a principle well established’as law in the 
Courts of this country, the infant on coming of age might either 
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take ihe benefit of the sale, ‘or disavow it. In our opinion, in 
claiming to set aside the sale, the plaintiffs are simply exercising 
a right which belongs to them. They are therefore entitled to a 


decree annulling the sale, so far as it affects their two-anna share. 


But as to their claim for possession of the property, we think 
that the plaintiffs cannot, as against the defendant who before the 
sale held the property in mortgage, be entitled to be placed in 


a better position than they would have been if no sale had taken. 


place. They cannot be entitled, on the annulment of the sale, 
to get back an unencumbered estate in the place of one charged 
with a liablity to the repayment of the zuripeshgi, and there- 
fore the effect of our decree will be that the defendant is entitled 
to stand in the position of an incumbrancer on Mauza Shahpore to 
the extent to which the plaintiffs’ share would have remained 
liable to the payment of the share of zuripeshgi, if no sale had 
taken place. There will be a decree accordingly. 
If in a suit to redeem, it turns out that the defendants have 
received out of the plaintiffs’ share of the estate a sum sufficient 
-to satisfy the plaintiff’ share of zuripeshgi, plaintiffs will of 
course get possession. The plaintiffs must get their costs of this 
suit in all the Courts upon a valuation equal ‘to the difference . in 
‘the value of the two-anna share of the ‘estate, and that of the 
proportion. of the principal of zuripeshgi, to the payment of 
which they were liable when the sale took place. 


Before Mr, Justice Markby and Mr, Justice Hobhouse. 


HARI RAM anv anoruer (Prarstirvs) v. JITAN RAM asv ANOTHER 
we (DEFENDANTS. )* i 


Minor—Sale in Execution ‘of Decree—Usufrictiary Mortgage—Right of 
Purchaser, 


4 


The acts of a minor are iy voidable, and not absolutely void.” The purchasers 

“a of the right, title, and interest of a judgment-debtor sned to-obtaim immediate pos- 

session of the property purchased’ at a sale held in execution of a decree, after setting: 
aside an usufructuary mortgage executed by the judgment-debtor while a minor. 


* Special Appeal, No. 1155 of 1869, from a decree of the Judicial Commissioner 
of Chota Nagpore, dated the 19th March 1869; reversing a decree of the Assistant 
Commissioner of that district, dated the 15th September 1868. 
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Held, that the sale in execution merely transferred to the purchaser the reversion- 
ary right of the jndgment-debtor in the property, after the satisfaction of the 
usufructuary mortgage, and not the right to set aside an act done during minority. 

Held, that until a transaction by a minor was avoided by some distinct act on 
attaining majority, it must be considered valid. 


Baboos Bhatrab Chandra Banerjee and Purnu Chandra Shome 
for appellants. / 


Baboo Kali Mohan Das for respondents. 

MARKEY, J.—In my opinion this special appeal ought to be 
dismissed. The case was that two persons, of the name of 
Andeswar Patak and Radeswar Patak, were the joint owners 
of certain immoveable property, in equal shares. In execution 
of a decree obtained against Radeswar, on the 10th of April 1863, 
execution was had;: and on the 5th of April 1867, Radeswar’s 
right, title, and interest in the property were conveyed to the 
present plaintiffs, who are the auction-purchasers under the exe- 
cution. Upon their going to take possession, the defendants set 
up a title under an usufructuary mortgage granted to themselves 
for Radeswar’s share, on the 31st of August 1861, which usufruc- 
tuary mortgage they alleged had still two years to run. It does 
not appear that they in any way disputed the title of the plain- 
tiffs to the reversion of.the property after that usufructuary 
mortgage had expired, but they asserted that they had a right to 
hold the property for the remaining two years. The plaintiffs, 
accordingly, brought this suit to recover immediate possession of 
Radeswavr’s 8-anna share; and with respect to the usufructuary 
mortgage held by the defendants, -they allege that it was exe- 
cuted during the minority of Radeswar by a pergon who had no 
authority in that behalf. The defendants admit the minority 
of Radeswar at the time of the grant of the usufructuary mort- 
gage, but nevertheless contend that it constitutes a valid answer 
to the plaintiffs’ claim. In the judgment of the lower Court, 
what I call an usufructuary mortgage is described as a bond, 
and the Court says: “I find that this bond was executed on the 
« 31st August 1861; that it was signed in the presence of the 
« Deputy-Commissioner of the district by Andeswar Patak and 


« Ahin Chand Patak, agent of Radeswar Patak, a minor, in 
l 55—e 
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“‘ open Court, and was duly registered by him; and itis admit- 


Be es ee ted by the plaintiffs that the defendants hold possession of the 


J ee Bast 


“Mauza under that bond.” He then goes on to say: “The 
“ Assistant Commissioner was therefore in error when he.stated 
“ that the bond had not been duly executed, and that the property 
č sold was not encumbered by any lease; his finding on the facts 


‘is therefore wrong, and as the mortgagee in possession cannot 


“be ousted by the purchaser of the land at a subsequent sale in 
“execution of a decree of a Civil Court, until the term of his 
lease has expired, which it has not in this case, or the balance 
“ due on the bond paid up, the suit brought for possession ought 
“+o have been dismissed.” Now the effect of that finding I take 
to be this, that the Judicial Commissioner considered that the 
effect of the transaction of the 3lst August 1861 was to pass 
the present interest of the minor, during the period which the 
usufructuary mortgage had to run, from him to the defendants. 


I think he adopts this view of the facts, and I think he was - 


justified in so dome, that this was the same as if the minor him- 
self had executed the deed; and in his view of the law, he 
considers that such a transaction by a minor is not absolutely 
void but only voiđable, and in that view of the law I think he 
was right.- I think this transaction by a minor was, undoubtedly, 
voidable; and I think that in this case we must presume that it 


was still capable of being avoided by the ‘minor when the sale ` 


to the plaintiffs took place, but it seems to me that until it was 
avoided by some distinct act on the part of the minor after his 
coming of age, it must be considered a valid transaction, that is 
to say valid for the purpose of vesting in the defendants the 
interest of Radeswar in this property during the pendency of 
the usufructuary lease, leaving in the minor nothing more than 
a bare right to sue, if he thought proper so to do, to recover this 
property after he came of age. Now although some four years, 
if not more, have elapsed since the minor came. of age, it is not 
shown .that he has taken any steps whatever to avoid this lease; 
it is found by the first Court that he did not ratify it; but he 
also did not repudiate it, and therefore it seems to me that this 
lease is still in that condition in which it may either be affirmed 
or avoided by the minor. In that condition of things the 
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plaintiffs have become the purchasers of the rights and interest of 
the minor, and there is no doubt (in fact the point is not con- 

tested) that this purchase vests in them the reversion of the minor 
after the usufructuary lease has expired; but in my opinion 
nothing more than that passed to them by his sale certificate. It. 
has been held in a decision by Justices PHEAR and HOBHOUSE in 
Chandra Kant Buttacharji v. Jadupati Chatterjee (1), that in 
a suit under Act X., a Collector has no right to sell rights of suit 
gué rights of suit alone; that was held following and adopting 
a decision of Mr. Justice Norman in Chunder Kant Butta- 
charji v. Bindabun Chunder Mookerjee (2), where the question 
arose upon a right to sue being attached by a judgment-creditor 
in a civil suit; and in this case I follow and entirely adopt 
these two decisions. I think there is no power, under Act VIII. 
of 1859, to seize and sell merely rights of suit. I consider this 
to be a totally different case from that in which the judgment- 
debtor is entitled to property, but when execution is sued 
out and the sale-takes place, happens to be out of possession. In 
that case, in contemplation of law, the property still remains the 
_ property of the judgment-debtor, and, the fact that he happens 
to be out of possession is disregarded; but the very foundation 
of my judgment in this case is that all that remained in the 
minor, in contemplation of law, at the time of the execution, was 
` the mere right to sue to recover the property, which for the time 
‘being was vested in the usufructuary mortgagees ; so far as regards 
his interest in the property during the currency of the mortgage 

lease, the minor had left in him a bare right to sue. Then apply- 

ing the decisions to which I have referred, what passed to the 

auction-purchaser under the sale was clearly only the reversion 

of the property after the term of the mortgage lease had ex- 

pired, because the only other thing which remained to the 

judgment-debtor, namely the right to sue, did not, because it 

could not, pass to the auction-purchaser. 

Tt was also contended that we ought to hold that, inas- 
much as Radeswar himself, upon coming of age, had the 
power to avoid this usufructuary mortgage, we ought to 
hold that the effect of the sale in execution against him, 

(1) 1B. L. R., A. C, 177. (2) 7 W. R, 277. 
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transferring as it does all his rights with reference to this 
property to the auction-purchaser, is ipso facto, and by 
its’ mere force to avoid this lease; but I think this would 
be giving a far greater effect to proceedings in execution of 
decrees than was ever intended by the law. I think, that 
upon this point one may refer to the case in which property is 
sold either for arrears of revenue due to Government or for 


’ arrears of rent due to the landlord. It is provided by well known 


provisions of the law, that in such cases all incumbrances, in the 
shape of inferior tenures, that may have been created by the act 
of the defaulting proprietor, can be avoided by the auction-pur- 
chaser. It is generally admitted that these provisions give a 
somewhat greater power to the execution-creditors in these 
particular cases than that given to execution-creditors in ordinary 
cases; but even there it has been held by the Privy Council, 
with reference to sales for arrears of Government revenue, in 
Raja Satyasaran Ghosal v. Mahesh Chandra Mitter (1), 
and by a Division Bench of this Court, in Gobind Chunder 
Bose v. Alimooddeen-(2), that the mere fact of such sales 
does not of itself render void the encumbrances created by 
the former owner; but that some act must be done by the 
purchaser evincing his intention to get rid of those encumbrances. 
Therefore- I think it would be giving a greater effect to the 
execution in this case than that given even in cases of execution 
for arrears of-rent by the landlord, or for arrears of revenue, if 
I should declare that, by the mere fact of this execution and sale, 
the voidable lease granted by the minor has been actually avoided. 
This would be contrary to the principles laid down m the deci- 
sions above quoted, and on that point also the special appellant 
therefore fails. I think therefore that this special appeal must be 
dismissed with .costs. 


Hoswouse, J.—After the very exhaustive judgment given 


_by my learned colleague I have very little to add upon this ques- 


tion, but it seems to me that the lower Appellate Court distinct- 
ly held that when the plaintiffs bought the property in question, 
they bought it encumbered by the lease under which, as the 


(1) 2 B. L, R, P. ©., 23. ` (2) 11 W. R. 160. 
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the lower Appellate Court expresses it, by the plaintiffs’ own 
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admission, the defendants had, from the very first creation of the ane Ram 
lease, that is from the year 1861, been in possession of the Sevan Ran, 


property. Then what was the right, title, and interest that the 
judgment-debtor, Radeswar Patak, had in this property so 
encumbered by this lease ? He had, it seems to me, a right of two 
kinds: first of all a right to re-enter on the property on the 
expiry of the lease; and, secondly,.a right of suit to set aside that 
lease. Now it cannot be doubted that the plaintiffs have bought 
the right to re-enter on the expiry of the lease, but I think 
that, under the decisions to which Mr. Justice Markby has 
referred, the plaintiffs cannot be held to have bought the right 
of suit to set aside the lease; and this being so, I think the 
lower Appellate Court was perfectly right in dismissing the 
plaintiffs’ suit. i 


Before Mr. Justice Markby and Mr. Justice Glover. 


MADHUSUDAN KUNDU (Drrexnpanr) v. RAMDHAN GANGULI 
(PLAINTIFF. )* 


Cai 


Regulation VIII. of 1819—Sale of Patni—Incumbrances by Defaulting 
Tenant—Purchaser ata Patni Sale. 


A sale under Reg. VIII. of 1819 does not, ipso facto, annul all tenuxes created by 
the defaulting patnidar, but the purchaser, if he thinks proper, can avoid them. 


Baboo Purna Chandra Shome for appellant. 


Baboos Krishna Sakha Mookerjec and Nilmadhab Sein for 
respondent, 


Marxey, J,—I think that the special appellant in this case 
has made out a good ground of special appeal. The case origi- 
nally came before the Deputy Collector, upon a suit by the 


plaintiff for arrears of rent at an enhanced rate. The plaintiff 


is a darpatnidar under a person who purchased the patni when 
it was sold for arrears of rent under Regulation VIII. of 1819. 
The defendant, in answer to this suit, denied that his tenure 


ox Special Appeal, No. 1412 of 1869, from a decree of the J udge of East Burdwan, 
dated the 17th February 1869, affirming a decree of the pepty Collector of that 


district, dated the 31st October 1868. 
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was liable to enhancement, alleging that he held under an 

istemrari tenure created by the defaulting patnidar, and that 

he had paid at a uniform rate for twenty years. Upon that the 

Deputy Collector raised an issue, which concerned the right of 
the. plaintiff to enhance the rent—namely, whether the jumma 

held by the defendant was istemrari or not; that is, was the defend- 

ant’s tenure liable to enhancement of rent or not, clearly putting 

the liability of the defendant to enhancement upon the ques- 

tion whether the jumma—which I understand to be admitted 

actually did exist—-was or was not an istemrari one. The 

other issues were entirely upon the question of what the proper 

amount of rent would be, supposing the tenure lable for enhance- 

ment. Upon the issue whether or not the defendant’s tenure. 
was istemrari, the Deputy Collector relied entirely. upon a deci- 

sion between the defendant and the defaulting patnidar, given 

by the Moonsiff in the year 1841, in which he considered that it 

was raised in issue and decided that that tenure was istemrari. 

He considered that that finding was conclusive upon the question 

raised. on this issue; and relying entirely upon that decision, he 

decided that that tenure was not liable to enhancement at the suit 

of the plaintiff. The plaintiff then appealed to the Judge, and the 

Judge reversed the decision of the Deputy Collector upon this 

point. He considered that the effect of the sale for arrears of rent 

under Regulation VIII. of 1819 was at once to cancel all engage- 

ments made by the defaulting patnidar, and that the decision on 

which the Deputy Collector relied in no way affected the question 

as between the present parties. He thereupon remanded the 

case to the Deputy Collector generally. A great many decisions 

and appeals have taken place since that order in remand, but 
the case now comes before this Court for the first time on special 

appeal, and the first point which arises in this case is whether or 
no itis now open to argument that the decision between the 
defaulting patnidar and defendant that the tenure was an istem- 
rari one is conclusive. 

It seems to me that, according to the decisions of this Court, 
it was quite competent for the defendant either to have appealed 
at once to this Court from the first order of remand of the 
Judge upon this question, or to reserve his appeal to this 
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Court upon that point until all other questions should have 
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been disposed of in the lower Courts. This principle has Mapausupgs 


hardly been contested, but it is said that this point has been 
abandoned in the course of the argument before the lower 
Court; but after reading its decision I do not think that that is 
the case, because that point could not have been raised then, in- 
asmuch as the order passed by the Judge, on the occasion of the 
first remand, was conclusive until appealed to this Court; and 
therefore I do not think, when it is said that only one point was 
intended to be brought before the lower Appellate Court, that it 
could be inferred that there had been a waiver by the defendant 
of points which were not open to him in the lower Court. Then, 
if the point is open, it seems to me that the decision of the Judge 
“to which I have referred above was wrong ; and I think it of the 
last importance in this case to see how ths question arose. It 
was perfectly open for the plaintiff in this suit to allege that by 
the sale for arrears of rent this tenure was liable to be and had 
been cancelled. It was also open to him to allege, as he has now 
alleged, that whether or no this tenure was cancelled, the decree 
passed by the Moonsiff in 1841 was no bar to enhancement 
as between the present patnidar and the defendant, in conse- 
quence of certain changes made in the law. But it appears to 
me quite clear that he raised neither of these questions, and the 
only one which he raised was, is the tenure which. the defendant 
holds an istemrarrone or not? I think that upon that question the 
Deputy Collector was perfectly right in treating the decision 
of 1841 as conclusive. I think the Judge is wrong in saying 
that by the sale for arrears of rent all the previous tenures 
created by the defaulting patnidar were cancelled. That appears 
to me contrary to the ruling of the Privy Council in their deci- 
sion in Ranee Surnomoyee v. Maharajah Suttees Chunder Roy (1), 
that of the same Court in Rajah Satyasaran Ghosal v. Mahesh 
Chandra Mitter (2), and also to the decision of BAYLEY and 
MITTER, JJ., in Gobind Chunder Bose v. Alimooddeen (3). It is 
true that these decisions turned upon words of the law not precisely 
similar to those of Regulation VIII. of 1819, section 11, clause 1; 
but it is clear to my mind that it would be impossible to put a 
construction upon that Regulation different from that put in those 
(1) 10 Moore’s I. A, 123. © (2) 2 B. L. R,P. C, 28 (8) 11 W. R., 160. 
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decisions on the Regulations of 1793, of 1822, and Act VI. of 


aS DAOU PAN 1862, B. C., which are all in pari materiâ; and I think it must 


Ve 
RAMDHAN 
GANGULI. 


now be-taken as an established principle of law that no. 
sales for arrears of rent have ipso facto the effect of cancelling 
tenures created by defaulting owners, but merely tlo give to the 
purchaser the power to do so if he thinks proper, which has 
not been done in this case. Its clear therefore that the ground 
upon which the Judge bases his decision is wrong in law, and 
that the proper view of the law in this case is that taken by the 
Deputy Collector, namely that the purchaser not having exercised 
the power which the law gave him to annul that tenure, if he 
thought proper, when purchasing the rights of the patnidar, he 
takes his purchase with this tenure as it was left by the default- 


. ing patnidar; and therefore also subject to the decision made 


between the defaulting patnidar and the ‘defendant, by the Moon- 
sif’s Court in 1841. Jt seems to me, upon these grounds, that the 
first decision of the Judge remanding the case was wrong; that 
the Judge ought not to have remanded the case; and that the 
original decision of the Deputy Collector is right, and ought now 
to.be restored. The result is that the plaintiff’s suit will be dis- 
missed, and the plaintiff will pay the costs of this special appeal 
and all costs in the Courts below. 

It is suggested now by the vakeel for the special respondent 
that the decision of the Moonsiff of 1841 does not declare the 
tenure of the defendant to be'an istemrari one. It was 
so treated in the Court of the Deputy Cellector, and as I under- 
stand the judgment now before us, it was so treated by the Judge ; 
and the ground of appeal relied on with regard to this point is 
directed not to the question whether or no the decision of the 
Moonsiff was that the tenure was istemrari, but to the question 
whether that finding of the Moonsiff was or was not binding. 

Under these circumstances, it may, I think be presumed that 
this point was not raised before the Deputy Collector or before 
the Judge, and it cannot be taken now. I think, therefore, as I 
havé said before, that the decision of the first Court must be 
restored, and the plaintiffs suit dismissed with costs in all the 
Courts including those of this special appeal. 


GLOVER, J.—I am of the same opinion. 
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Before Mr. Justice Kemp and Mr. Justice Markby. 


BRAJAKISHOR MITTER MAZUMDAR (Praintivy) v. RADHA 
GOBIND DUTT ann orners (Derenpanrs.)* 


* 


Hindu Law—Inheritance—Grandson of maternal Grandfather's Brother. 


According to Hindu law the grandson of a brother of the maternal grandfather 
of the deceased is heir to his property in default of nearer heirs, 

Tis was a suit brought by the grandson of the brother of 
the. maternal grandfather of one Ramlochan, to establish a 
title to Ramlochan’s estate as his nearest heir, The widow 
had been in possession during her life-time, but upon her death 
‘the defendants entered and resisted the plaintiff’s ciaim, alleging 
that according to Hindu law, he was no heir to Ramlochan 
deceased. ‘The moonsiff passed a-decree in favor of the plaintiff. 
On appeal, the Subordinate Judge held that the plaintiff was no 
‘heir to Ramlochan according to Hindu law. The plamtiff 
appealed to the High Court, 


Baboo Kalimohan Das (with him Baboos Upendra Chandra 
Bose and Mahendra Nath Banerjee) contended that the plaintiff, 


as a descendant of the maternal great grandfather, in the fourth, 


degree, was, according to the Hindu law as prevalent in Bengal, 
a Sapinda, and as.such, an heir to Ramlochan. Elberling on 
Inheritance, section 36, p. 80; 1 Macnaghten, p. 29; Daya 
Krama Sangraha, Chapter I., Section X., Sloke 17; 3 Cole- 
brooke’s Digest, p. 529—Samacharan’s Vyavastha Darpana, 
section 114, p. 279 (2nd edition), ` 


3 


Baboo Ashutosh Chatterjee (with him Mr. Gregory and 
Baboo Jadabchandra Seal) cited Gobind Hureehar v. Woomesh 
Chunder Roy (1); Dayabhaga, Chapter “XI, Section VI., 
verse 12; Vyavashta Darpana, pp. 257-275 (2nd edition); and 
Dayakrama Sangraha, Chapter I., Section IX, 

* Special Appeal, No. 268 of 1869, from a decree of the Subordinate Judge of 


Last Burdwan, dated the 5th of November of 1868, reversing the order of the Moon- 
siff of that district, dated 26th of June 1868, 


(1) Case No, 2180 of 1863; Jane 21st 1864, 
56—¢ 
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Baboo Kalimohan Das (in reply) cited verse 12, Section VI., 


Brasaxısnor Chapter XI. of the Dayabhaga. The latter part of this verse 


NUTTER 


Mazumpar favors the plaintiff's case; for he is one who can offer the funeral 


RADHA 


GoBIxD Dorr, i i 
, the funeral cake offered by the deceased himself when alive. 


cake tó an ancestor of the deceased who likewise partakes of 


Kemp, J.—The plaintiff is the special appellant. He sues 
as heir of-one Ramlochan, claiming to be entitled under the 


Hindu law to succeed to the estate of the said Ramlochan. The 


defendants are in possession of the estate of Ramlochan, and the 
plaintiff must therefore prove his title. The Court of -first 
instance found on the evidence that Ramlochan survived his 
father, and that according to the Hindu law, the plaintiff is the 
heir of Ramlochan. The suit of the plaintiff was decreed. 

In appeal the Subordinate Judge of East Burdwan, Baboo 

Rasik Lal Bose, reversed the decision of the moonsiff. He 
‘observes that the moonsiff has not stated on what principle 
he holds the plaintiff to be the heir of Ramlochan. The Sub- 
ordinate Judge was of opinion that according to the contention 
of the pleaders for the defendants, it appeared that the inheri- - 
tance passed to the maternal grandfather, but that no other 
offspring of the maternal great grandfather can succeed to the 
property as heir; for these reasons, being of opinion that the 
plaintiff was not.the true heir of the deceased Ramlochan, the 
Subordinate Judge reversed the decision of the first Court. 
. The grounds of special appeal are, that the plaintiff as the 
great-grandson of Ramlochan’s maternal great-grandfather, is 
entitled to succeed to the estate left by Ramlochan, and that 
the Subordinate Judge’s decision is wrong in law, 

I am of opinion that the decision of the moonsiff is correct. 

The plaintiff takes the estate of Ramlochan asa Sapinda, 
and not as a Sakulya or a Samanodaka. He, the plaintiff, is 
entitled to offer undivided oblations to his great-grandfather 
Kishto Nath to whom the deceased Ramlochan was also bound 
to offer such oblations. : The plaintiffs, Ramlochan and Kishto 
Nath, are therefore Sapindas of each other: Vyavashta Darpana, 
‘volume I, Ist Edition, p. 283. 

The defendants are not the heirs of Ramlochan, they being 
the father’s brother’s daughter’s sons of the said Ramlochan. 


k 
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I would reverse the decision of the Subordinate Judge, and 1869 


restore that of the moonsiff. * Brasikrsuor 
MITER 


The special appeal is decreed with costs payable by the special A DAR 


TN RADHA 
respondent. - Gosixp Durr. 





Marxksy, J.—In this case it appears to me sufficient to say 
that the plaintiff is an heir of the deceased. This being so, and 
it being admitted that there is no nearer heir than the plaintiff, 
he is entitled to recover. 


* * 


Before Mr, Justice Markby and Mr. Justice Glover. 


TARINI CHARAN, GANGULI anp ormers (Prarntieys) v. JOHN Sea 


WATSON anp orners (Derenpants).* 


Patni Talook—Hindu Widow—Hiudu Mother, Power af, to enter into Compro- 
mise — Minor Son. 


Tho word “patni talook” primd facie conveys an hereditary and transferable 
interest in land, 

A Hindu widow, as representative of the entire estate in litigation, has the samo : 
control with respect to compromise as.she has with respect to the assertion of 
rights and with respect to appeal against an adverse decision.- Where a cause of 
action with regard to her husband’s estate has once accrued to a Hindu widow, who 
nevertheless fails to assert her rights, no new cause of action arises to the heirs after 
her death. 


Mr. Moniriou and Baboos Aunadaprasad Banerjee and Sir- 
nath Das for appellants. 


The Advocate-General, Messrs. G. C. Paul and R. T. Allan, 
and Baboo Ashutosh Dhar for respondents. 


The facts of the case sufficiently appear in the judgment of 
the Court, which was delivered by 


MARKBY, J.—This was a suit brought to recover possession 
of a share of two zemindaries, called Pergunna Bogri and 
Taraff Bibala, under the following circumstances: 

These zemindaries belonged to a family of Mookerjees, At 
some time prior to the year 1243, that family consisted of three 


* Regular Appeal, No. 111 of 1869, froma decree of the Judge of Midnapore, 
dated the 12th March 1869. 
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iséo brothers and three sisters, and on ġ partition the Bogri Pergunna 
TARINI CHA- 


oe became vested in two of-the brothers, Shambhu Chandra and 
gece -Ram Narayan jointly, in equal shares, while Taraff Bihala be- 
OIN WATSON. 
came vested in Shambhu Chandra alone. Shambhu Chandra died, 
leaving a widow and several children, namely, Jagat Chandra, 
Paran Chandra, Mahes Chandra, Haris Chandra, Kali Chandra, 
and Sriman Chandra. Paran Chandra died in 1247, leaving a 
widow Brahmamayi, and a daughter Dakhina, who married the 
plaintif Tarini Charan Ganguli, and by him had two sons, Chinta- 
mani and Umamani. Umamani is dead, and is represented 
by his father Tarini Charan, Chintamani and Tarini 
Charan are plaintiffs in this suit; and it is not disputed that by 
inheritance a 2-anna 13 gandas 1 cowri 1 krant share in the 
two zemindaries is vested in these two plaintifis. 
In the year 1243 Ram Narayan borrowed a sum of money from 
’ his brother Shambhu Chandra and other members of the family, 
and on that bond Shambhu Chandra and his co-creditors in the 
same year obtained a decree. On the 8th of Bhadra 1244, 
Shambhu Chandra being then dead his sons granted to Messrs. 
John and Robert Watson a patni talook in an 8-anna share of 
Bogri Pergunna, and in the whole of Taraf Bihala by two 
separate instruments. On the 22nd Aswin in the same year, 
Ram Narayan granted a patni talook of his 8-anna share in 
Pergunna Bogri to his three sisters and another lady. -In 
Falgun Shambhu Chandra attached Ram Narayan’s share in the 
zemindari in execution of the decree upon the bond., In Chaitra 
the four ladies above mentioned sold their interest in the patni 
$ talook to John and Robert Watson, Ram Narayan assenting to 
the transfer and promising to confirmit. Accordingly, on the 
26th of Chaitra, Ram Narayan granted to the Watsons a patta 
and took a kabuliat in respect of his interest in Pergunna Bogri. 
In the year 1246, under the decree obtained upon the loan to 
Ram Narayan, the creditors, z. e.;the brothers and other members 
of Ram Navrayan’s family, attached and sold Ram Narayan’s 
share of the Bogri Pergunna zemindari, and the creditors them- 
selves, amongst whom one_was Parap Chandra, the father of 
Dakhina, became the purchasers of the property at the auction- 
sale. 
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Immediately after the sale.in execution the purchasers took ___ 45% 
proceedings in the Supreme Court to eject the Watsons, but any aoe 
those proceedings failed. Matters then appear to have remained orx Warsoy. 
quiet till theeyear 1255, when the purchasers at the execution 
sale brought a suit in the mofussil against Messrs. Watson and 
other persons, the object of which.was to get rid of the patni 
patta of the 8-anna share of Bogri Pergunna granted by Ram 
Narayan to his sisters and the other lady, as well as that granted 
to the Watsons, on the ground that they were collusive transac- 
tions intended to defraud creditors, and to get possession of the 
property. The Principal Sudder Ameen, (Mr. Mackay) who 
heard the suit, gave the plaintiff a decree for possession of 8 annas 
of Bogri Pergunna, declaring the pattas to be mvalid. 

The Messrs. Watson appealed, and on the 27th Aswin 
1257 (10th July 1850).a compromise was entered into by 
Robert Watson for himself and as representing the estate 
of John Watson. who had died during this litigation. The 
compromise is contained in two documents in the form of ’ 
patta and kabuliat. The patta is granted by Jagat Chandra, 
Mahes Chandra and Sriman Chandra, on their own behalf; 
by Jagat Chandra and Mahes Chandra “as guardians on 
“behalf of Kali Chandra Mookerjee, deceased, and Srimati 
Dakhina Debi,” she being-then a minor; by Mahes Chandra 
as agent on behalf of the minor sons of his brother Harris 
Chandra; and by Srimati Soudamani Debi, the mother of 
Kali Chandra. It is addressed to Robert Watson for him- 
self and as administrator on behalf of the late John Watson. It 
recites the sale by the Sheriff, the ejectment suit in the Supreme 
Court, the suit on the Principal Sudder Ameen’s Court, and 
the appeal. It-.then recites that the parties had determined to 
settle the matter amicably by Watson paying rupees 1,500 over 
and above the patni jamma fixed by Ram Narayan, which 
patni the Mookerjees affirmed at that rent; that the parties 
had filed a razmama and safinama to this effect, and had 
-arranged to execute a patta and kabuliat in due form. The 
parties above-mentioned then proceeded to grant and confirm to 
Robert Watson patni talook of Ram Narayan’s share in the 
Boeri Pergunna. The corresponding kabuliat is executed by 
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Robert Watson “ for self and as siintinistrator of John Watson.” 

The plaintiffs Tarini Charan and Chintamani, prior to this suit, 
granted a patni talook of all their share in the two zemindaries 
to Lachmipat Singh Roy who joins in this suit as plaintiff. 

The grounds on which the plaintiffs claim to recover possession 
of the land now in the possession of the defendants are : first, as 
to the whole, that the patni talooks granted on the 8th Bhadra 
1244 of “Taraff Bihala and of Shambhu Chandra’s 8-anna 
share in Bogri Pergunna, as also that granted on the 27th 
Asar 1257 of Ram Narayan’s 8-anna share in Bogri Pergun- 
na, were all for life only. Secondly, as to Ram Narayan’s 8-annas 
share in Bogri Pergunna, that the compromise of 1257 was a 
collusive one, made by Robert Watson with persons who had no 
title, and that the exchange of patta and kabuliat was also 
collusive, and made by persons who were strangers. to the pro- 
perty. Thirdly, that the pattas of 1244 prohibit alienation, and 
the defendant’s title only accrued as purchaser. 

Nineteen issues have been raised in the Court below: issues 1, 2, 
3,4, 5, 7, 8,9, 10 and 19, were found im favor of the defend- 
ants, establishing that_the pattas of 8th Bhadra 1244, 22nd Aswin 
1244, 26th Chaitra 1244, and the 27th Aswin 1257, passed to the 
grantees in each case a perpetual alienable tenure, and that 
the defendants had a good title by purchase to a patni talook 
in the’ whole of both zemindaries. And further that, even if 
that were not so upon the construction of the documents them- 
selves, the tenures must now be considered transferable and 
hereditary by reason of the conduct of the parties. 

Against this judgment the plaintiff appealed, and three points 
have been argued before us on the part of the appellants : First, 
that the patni talooks granted by the pattas of 8th Bhadra 
1244 and 27th Aswin 1257, are for life only. Secondly, that 
the tenures created by those pattas, as well as by the patta of 
the 22nd Aswin 1244, are not alienable. Thirdly, that the compro- 
mise of the 27th Aswin 1257 was not binding on the plaintiffs 
Tarini Charan, Chintamani, or persons claiming through them. 
It was admitted by the appellants that the patni talooks granted 
by the pattas of the 22nd Aswin 1244, and the 26th Chaitra 1244, 
were hereditary. 
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With regard to the first point, we intimated to the Advocate- 1869 
General, in the course of his ar cument, that we should not trouble ran Gasevna 
him upon thatpoint. We concur with the Sessions Judge in think- 
ing that the term “patni talook,” primâ facie, imports a hereditary 
tenure. We know of no instance in which the term “ patni 
talook” has ever been applied to an interest which is to last for 
the life of the grantee only. We doubt if a single instance could 
‘be produced in which the term has been so used. As an instance 
in which the word is used in a very marked manner as implying 
ex vi terminz heritability, we may refer to the case of Dyaram v. 
Bhobindur Narayan, (1) where the plaintif claimed a “ talook,” 
but the Court held that he had only a “ maurasi izara.” There 
is a note appended to this-case by Sir W. Macnaghten, in which 
he says, “atalook and maurasi izara, though both hereditary, 
differ in some important points.” 

We also think that this inference which arises from the use of 
the word “talook” is strengthened by the addition of the word 
“patni.” Patni talooks, throughout Bengal owe their vali- 
dity entirely to Regulation VIII. of 1819, and we think it quite 
- a legitimate inference that when these parties used the words 
“patni talook” and referred to that Regulation they meant to 
describe an estate of the same general nature, and with the same 
general qualities, as the patni talooks described in that Regu- 
lation, one prominent feature of which is that they are hereditary. - 
We do not hold that anything in that Regulation prohibits or 
impedes a zemindar from granting-a tenure which is not heredi- 
tary; nor do we derive the heritability of the tenures now under 
consideration from any legislative enactment in that Regulation. 
We refer only to the preamble as showing what in thè common 
understanding of persons acquainted with such matters, and in the 
ordinary use of language, is meant by the expression “patni 
talook,” and we have no doubt whatever that when a man grants 
a “patni talook” he clearly means a heritable tenure. If he 
intends to grant anything else the term would be misapplied; 
and nothing but an express declaration that a heritable tenure 
was not intended would be sufficient to show oat the term was 
used in so exceptional a sense. 


JOHN Taso 


(1) S. D. A. 1806, 139. 
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1869 . Reforence was made by the aoii to. Reon L of . 
Aint Ona- 1815, and Regulation ITI. of 1825, but.we hardly see; how those, 
Regulations apply. These are Reg ulations which relate, to the ° 
resumption of tenures by the governing power. ‘They merély 
lay down the extent to which and the conditions under which the ` 
e T >, ‘Government will. exercise its right of resumption... If they 
l were tobe considered as laying down general rules of con, | 


Va 
JOHN, WATSON. 


#2 
te n 


é, struction, the absurd consequence would follow that the words’ 
<: maurasi istemrari” would create a life-tenure only. 

A’ case was also referred to, Mussamut Burnee Khanum v.. 

c Modhoo Soodun Doss (1), which was said to afford än iñstance of” 
the application of the term “ patni talook” to a grańt for ten 
years only.’ But clearly that is not so. In that case a great 
number of persons -were holding dependent talooks which had 
a been created in a zemindari subsequent to the permanent settle- 
ment. The zemindari was sold for arrears of revenue, and pur. 
chased by the Government, and the’ talooki tenures became 
thereby liable to be cancelled. Every effort was made by Govern- 
ment to come. to an amicable arrangement with the talookdars, 

: and the Government (as found by the Court) whilst negociating - 
this arrangement, made a temporary settlement for 10 years with 
the talookdars. Itis obvious that when the persons with whom 
this settlement was made are described as talookdars, that it is 
not in respect of this temporary settlement,- but in respect of 
their previously existing tenures, which never were cancelled, 
and which the purchasers of the zemindari from Government 
were in this very case compelled to acknowledge. 

As to the second point, there can be no doubt that a tenure in 
the nature of a patni talook is by its very nature alienable. 
Though of course we do not mean to deny that the relation of 
landlord and tenant exists between zemindar and talookdar, it has 
scarcely any analogy to the ordinary one of landlord and tenant; 
The zemindar parts with all control over his property, and all 
right in it except to an annual rent which has been likened to 
what in England is called a quit rent. The interest of the 
zemindar only requires that the talook should be kept whole 
and entire, so that his security for the rent may not be dimini- 

) (1) 3 W. R., Act X. Rul, 197. 
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- shed; thet: ‘ig nothing in “the smallest degree partaking’ of a 1869 
“personal cliar acter i in ie relation betiveen him and the talookdar. pa anouta 
Indeed, it was hardly contested that some special restriction 

was required to prevent the talookdar -from alienating, but cer- 
tain words have been relied on in these pattas for that purpose. 
In the patta of 8th Bhadra 1244, granting a patni talook of > 7 
Shambhu Chandra’s 8-anna share’ of Pergunna Bogri to the 
‘Watsons, we find the words “ you shall not sell or grant in, gift 
“ the aforesaid mahals or lands of our talook, nor make-an appli- 

* cation for transfer. It will remain senses to our zemindari, 

T and the rent will be dischar ged by you.” In the patta of the 
same date, granting a patni talook of Tarraff Bihala, the words 
are “you shall not of your own authority convey the said mauzas 
“by gift or sale nor apply for transfer. They. shall remain 
“attached to our zemindari and you will’discharge the mal- + 
‘ouzari.” No similar ‘clause is to be found in the pattas which 
relate to Ram Narayan’s sliare of Pergunna Bogri, with respect 
to which therefore this question does not arise. 

We agrée with the District Judge, that these clauses were in- 
serted, not to prevent alienation of the entire patni talook as such; 
which could in no way affect the interests of the zemindar, but 
to prevent any alienation of portions of the land, whereby in 
case of. default in payment of the patni rent, doubts might arise 
as tọ what was and-what was not liable to be sold for arrears. 

We decide this question in thé terms in which it has been 
raised, but we do not thereby intimate our opinion that, even 
if alienation were prohibited, the tenure would in this case have 

_ been forfeited to the zemindars. That question has not been 
raised, and we express no opinion upon it. 

The third question affects only the 8-anna share of Pergunna 

'.. Bogri which belonged to Ram Narayan. If the patni talook 

created by Ram Narayan could be got rid of, a 2-anna 13 gandas 
1 cowri-1 krant share in that zemindari was vested in Dakhina è 
Debi as widow of her deceased husband Tarini Charan. When 
the compromise was effected in 1244, she waa minor and had a 
son, the plaintiff Chintamani. It is contended by Mr. Montriou 
that the patni talook created by Ram Narayan having been then 


declared invalid, that: share was then well vested in her, and 
57—e 
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the document of the 27th Aswin was in fact a conveyance of 
her interest in that share-to the Watsons. It is admitted that 
by her subsequent acts Dakhina Debi so far recognized this 
conveyance as to make it binding on herself,.but it is con- 
tended that it has no operation whatever upon the interests of 
Tarini Charan and Chintamani whose interests cannot be alien- 


` ated by the acts of the widow, except under special circum- 


stances of necessity which here do not exist. 

The argument is good if'the view of the facts be correct, 
but we think the view is not correct. A great deal will 
depend on whether or no Dakhina Debi was properly repre- 
sented in the suit before the Principal Sudder Ameen. If, as we 
think we ought now to presume, she was properly represented, 
then we think the matter stands precisely as if Dakhina Debi 
had been of age and had acted on her own behalf; and we 
think it would be a wholly erroneous view of the transaction to 
look upon it simply as an alienation by her of an interest of which 
she was in possession. We consider that both before and after the 
decree in the Principal Sudder Ameen’s Court, she, and therefore 
those who represented her, had full power to compromise the suit. 
If she had chosen never to assert her right, her children would 
have been barred by the Statute of Limitation: Nobin Chandra 
Chuckherbutiy v. Iswar Chandra Chucherbutty (1). Surely then , 
she could enter into a compromise before suit brought. If the 
decision of the Principal Sudder Ameen had been adverse, and 
Dakhina had not appealed, the decision would have been bind- 
ing on her children, Surely, she could then have compromised. 
If the decision of the Principal Sudder Ameen had been reversed 
by the Sudder Court, and she had not then appealed to the Privy 
Council, her children would have been equally bound, and in that 
case also she could clearly have compromised. And it seems to us 
that it would be most unreasonable and inconvenient to hold that 
her power to compromise litigation should depend simply on the 
question, whether or no she had been hitherto successful. IJtseems 
to us much more redsonable to hold that, as representative of the 
entire estate in the litigation, she has the same control with respect 
to compromise as she has with respect to the assertion of rights, 

(1) Case No. 460 of 1867 ; April 29th, 1868. 
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and with -respect to appeal against an adverse decision, Itis,of 1869 
course; possible that the trust thus reposed in the widow may max Gs See 
be abused without detection, as may the very large discretion 

which, as the law iow stands, she undoubtedly possesses in other 
matters. “. But, on the whole, we think it will be found most 
favorable for the heirs that she should have the power of making 
an honest compromise at ever} stage of the proceedings. e, 

But even were we to suppose the compromise to be invalid, 
and that the Principal Sudder Ameen’s decree stands, the 
decision in Nobin Chandra Chuckerbutty v. Iswar Chandra 
Chuckerbutty (1) decides that no new -cause of action accrues 
to the heir after the death of the widow, the only cause of 
action which ever existed has been asserted by the widow, 
and she obtained a decree thereon. The plaintiffs, Tarini Charan 
and Chintamani, could therefore, at most, be entitled to exe- 
cute that decree. This is not what they are now attempting to 
do, nor could they do so, for the same decision demonstrates 
that they would be barred here also. 

Again, suppose that Dakhina was not properly represented 
in the litigation in the Court of the Principal Sudder Ameen. 
Those proceedings must'then, so far as the present plaintiffs are 
concerned, be wiped altogether out of consideration, and how 
does the matter stand ? ‘ It stands precisely as the matter stood im 
- the case before the Full Bench. The plaintiffs are heirs after a 
widow whé has not asserted her rights. More than 12 years 
have elapsed since their cause of action accrued, and they are 
therefore barred. 

In any possible view, therefore, of this case, except that which 
we consider the wholly inadmissible one suggested’ by Mr. Mon- 
triou, and accepting, as we are bound to do, the Full Bench 
decision referred to, we think the plaintiff in this suit ultimately 
stands in the same position as regards the 8-anna share of Ram 
Narayan as they do in respect of the 8-anna share of Shambhu , 
Chandra in the Bogri Pergunna, that is to say, that the 
defendants hold on the whole of both zemindaries a yalid patni 
talook, i j 
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In this view of the case, it is unnecessary to enter into the 
other questions raised on behalf -of the respondent, namely, 
whether the zemindars could be properly made parties to this 
suit which was for possession, they having transferred all their 
rights of possession to Lachmipat. Secondly, whether the suit 
ought to be dismissed on the ground of champerty or mainten- 
nce. Thirdly, whether the suit? could be maintained in the 
Givil Court. Fourthly, whether, apart from the construction 
of the documents, the zemindars had so dealt with the patnidars 
as to show that the patni talook was or at any rate had become 
an hereditary one. We consider, for the reasons we have stated, 
that the Court below was right in holding that the interest of a 
patni talodk in both zemindaries is well vested in the defendants, 
and that this appeal ought to be dismissed with costs. 


Before Mr. Justice Kemp and Mr. Justice Markby. 
KASINATH KOOWAR (Prarntirr) v. BANKUBEHARI CHOWDHRY 


AND OTHERS (Derenpants.)* 


Act XI. of 1859, ss. 11, 13, 54—Regulation LI. of 1805, s. 8—Sale of Share 
of a Zemindari—Purchaser at Auction of Share of Zemindari—Limitation— 
Lakhiraj—Adverse Possession. 


. A in exchange for his lakhiraj land obtained in 1791 from bis zemindar 441 bigas 
of mal land, which the zemindar thereupon created rent-free, The zemindar fell into 
arrears, and the zemindari was sold. Subsequently three persons, who had become 
owners of the zemindari, applied to the Collector, under section 11, Act XI. of 1859, 
and the Collector opened separate accounts with each of them for the revenue of 
their respective shares. The revenue due from one of them fell into arrears, and his 
share which included the 441 bigas was sold under section 18, and purchased by 
the plaintiff, who now sued the descendants of A to recover possession. 

Held, that a sale of a share of a zemindari, under section 13, Act XI. of 1859, does 
not convey to the purchaser the share ‘free from all incumbrances created by the 
former zemindar, but he acquires the share, as laid down in section 54, subject to 
all incumbrances. 
` Held, that under section 3, Regulation IT. of 1805, possession of land for a period 
upwards of 60 years since the passing of Regulation XIX. of 1793, withowtt pay- 
ment of rent, bars the remedy of the zemindar to dispossess the holder or to resume 
the land as mal. » 


Regular Appeal, No. 44 of 1869, froma decree of the Subordinate Judge of . 
Hooghly, dated 29th December 1868. 
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The Advocate General (with him Baboos Hem Chandra Baner= 1369 


jee and Ambika Charan Banerjee) for appellant. oovan 


Hive vanes 


Baboos Romesh Chandra Mitter and Bepin Behari Dutt for Cuowoune. 
respondents. 


The facts are fully stated im the judgment of . 

MARKBY, J.—In this case it appears that on the 6th of Bai- 
sakh 1198, B. S. (1791) an arrangement was made between the 
Maharaja of Burdwan and one Ramnarayan Chowdhry, through 
whom the defendants claim, for an exchange of two pieces of 
land, one comprising 175 bigas held as dewatar lakhiraj in © 
Mauza Kinduli; the other comprising 441 bigas of mal lands in 
Mauza Gurbari. What was intended by this transaction I take 
to be this, that the 175 bigas which were formerly lakhiraj of 
Kinduli should cease to be so, and the 441 bigas which were 
formerly mal of Gurbari should become lakhiraj, the result as 
regards the revenue being the same, inasmuch as the collections 
of the two plots were the same, namely, rupees 500. 

Subsequently the Maharaja fell into arrears of:revenue in 
respect of the Taraff Manteswar and a portion thereof, the 
Huda of Mukondpore, comprising the Mauza Gurbari in which 
44] bigas are situate, was sold by the Government to one 
Gattinath Roy, who on the 26th Magh 1201 sold to Ramnarayan 
Chowdhry 10 of the mauzas situate in this Huda, including 
Gurbari. 

In the year 1834 the Government, at the instance of an 
informer, took proceedings to resume 550 bigas of fand, including 
the 441 bigas now in dispute. The Collector of Hooghly dis- 
missed the claim of the Government, being of opinion that though 
the exchange having been made subsequently to lst Decem- 
ber 1790 was invalid so far as it attempted to create a lakhiraj 
by reason of the provisions of section 10 of Regulation XIX. 
of 1793, yet that under those provisions only the zemindar, and 
not the (Government, was entitled to resume. v s 

How, or at what date, the zemindari rights in respect of Gur- 
bari passed out of the hands of the ancestors of the defendants 
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does not appear; but it appears that at some time prior to 1867, 
three persons, namely Mangobind, Gopikrishna Ghose, and Iswar 
Chandra Ghose, had been recorded in the Collector’s books as 


Cuowpury. proprietors of Gurbari. These persons being owners of specific 


portions of Gurbari, applied to the Collector, under section 11 


of Act XI. of 1859, and the Collector opened separate accounts 
-with each of them for the revenue of their respective shares. 


The revenue payable in respect of the share recorded in the 
name of Iswar Chandra Ghose having fallen into arrear, that 
share was put up for sale under section 13, and purchased by 
the plaintif. The plaintiff claimed as part of the share, which 
he had purchased, the 441 bigas given in exchange by the 
Maharaja of Burdwan to the predecessors of the defendants, and 
which, after the zemindari rights passed out of their hands, had 
still remained in their possession. In the sale certificate the 
share of Iswar Chandra is described as consisting of 1,475 bigas, 
and I assume, for the purposes of the argument, that the 441 
bigas are comprised within the 1,475 bigas which constituted 
Iswar Chandra’s recorded share. 

The defendants refused to give up possession of these 441 
bigas to the plaintiff, and he accordingly brought this suit to re- 
cover possession. Other property is also claimed in this suit, but 
the question now under consideration relates to 441 bigas only. 

The Subordinate Judge held, that as the plaintiff was the pur- 
chaser of a share, and not of the entire estate under the provisions 
of section 11 and section 54, he stood in the position of Iswar 
Chandra only ; and that as Iswar Chandra had not chosen to call 
Anto question defendants’ rights, and more than twelve years had 
_ elapsed since I$war Chandra’s title to resume or assess had accrued, 
the plaintiff was barred under clause 14 of section 1 of Act XIV. 
of 1859. 

The respondent, besides supporting the judgment of the Court 
below, has also called in aid the proviso of this clause which declares 
that no suits shall be maintained even within 12 years from the 
time when the title of the plaintiff or the person through whom 
he claims first accrued, if it be shown that the land has been 
held lakhiraj from the time of the permanent s settlement, and he 
has further relied on Regulation II. of 1805. ° . 
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It appears to me that in this case it is not necessary to go 
beyond the last of these several provisions of the Legislature 
for the protection of persons in possession. Had Iswar Chandra 
himself brought this suit, he would have been undoubtedly barred 
under the first branch of the third article of section 3 of Regulation 
II. of 1805. The cause of action, which is in this case founded on 
the right to dispossess, undoubtedly arose immediately ọn the pass- 
ingof Regulation XIX. of 1793, which by section 10 authorized 
and required the proprietor responsible for the revenueto dispossess 
the grantee of lakhiraj lands, if the grant-were subsequent to the 
Ist of December 1790. Had Iswar Chandra been the plaintif 
in this case, this cause of action would have béen transmitted to 
him, but no suit could be maintained upon it by Iswar Chandra 
at any rate after the Ist May 1853, that is, 60 years after the 
date when it first arose. This view is I think fully supported by 
the case of Mussamut Chundra Bullee Debia v. Luchhea Debia 
Chowdhrain (1) which was relied upon by the respondent. 

The question therefore is whether the purchaser of Iswar 
Chandra’s share stands in any better position than Iswar Chandra 
himself. If so it must be by reason of the circumstances under 
which this sale took place. It was a sale by the Collector for 
arrears of revenue under Act XI. of 1859. Now there is here 
no question of the operation of section 37 which is expressly 
limited to the case of the sale of the entire estate. The plaintiff 
therefore cannot claim the benefit of the provision in that section, 
that the purchaser shall acquire the estate free of all encum- 
brances and may avoid and annul all under-tenures. The plain- 
tiff purchased at most that share of the estate in respect of which 
arrears of revenue were due. That is all the Collector had 
power to sell or professed to sell under section 13. Now assum- 
ing that Iswar .Chandra, though he must have been already 
barred under section 3 of Regulation XIX. of 1793 from recover- 
ing possession or rent in respect of these 441 bigas, could, as 
recorded proprietor of the share in which they were comprised or 
otherwise, enter into a valid arrangement with the Government 
for the apportionment of the revenue undér section 11 of Act XI. 


& ; 
(1) 10 Moore I. A., 214. 
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of 1859; and assuming also, as was so much insisted on by the 
Advocate General, that what has been sold and conveyed to the 
plaintiff is not Iswar Chandra’s right and interest in the share, but 
the share itself in respect of which the revenue was separately 
assessed, still I should come clearly to the conclusion that the 
plaintiff did not acquire that share free of encumbrances or with 
the right to. avoid under-tenures. That right is only conferred 
on purchasers of an entire estaté. It is a right which could not 
exist except by express provision of the Legislature. The princi- 
ple of the revenue laws appears to me to’ be that the person 
responsible to the Government for the revenue is the owner of 
the lard, though that ownership and all rights created out of it 
are liable to extinction. But that extinction is not an absolute 
one, following simply upon a default in payment of revenue even 
when that default is followed by a sale. The Government has 
clearly laid down when and to what extent that extinction takes 
place. It takes place upon the sale of an entire estate under the 
provisions of section 37, and then only subject to certain reserva- 
tions.. Upon the sale of a portion of an estate under section 13 
it does not take place at all. If it did so by virtue of the sale 
itself, it would be without the reservations contained in section 
87, and the sale of a portion would be more destructive than the 
sale of the whole. Upon the wording of Act XI. I can come. 
to no other conclusion than that the purchaser of a share, though 
he may not be said strictly to claim though the defaulting 


`.. owner, nevertheless acquires the share recorded -in the name of 


defaulting owner, subject to all rights created by or gained 
against him or his predecessors. 
_ I should. have come to this conclusion upon the general provi- 
sions of the Act and the principles upon which it appears to me 
to be founded. Butif there could possibly be any doubt upon 
this subject, I think it is made quite clear by section 54 which 
provides that when -a share is sold, the purchaser shall acquire 
the share subject to all encumbrances, and shall not acquire 
any rights not possessed by the previous owner. 

The result is, in my opinion, that assuming the 441 bigas now 
under consideration to be comprised within thg1,475 bigas which 
formed the recorded share of Iswar Chandra, the plaintiff cannot 
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maintain this suit to recover them, and that to that extent it 1869 
ought to be dismissed, . of ‘Koowatt 
I have said what appears to me > sufficient to dispose of this case. ae 
I have taken a somewhat different view from the Subordinate Cuowpagy. 
` Judge, because I think that is a simpler mode of arriving at a 
conclusion, but I do not wish it to be thereby. inferred that I 
differ from the view taken by the Subordinate Judge. Upon the 
points of law on which he dismissed the suit, ‘I express no 
opinion, The regular appeal is dismissed with costs. 
Kemp, J.—I concur in this. judgment. 








Before Mr. Justice Kemp and Mr. Justice Markby. 


SHIB PRASAD DAS (PrarntirF) o. ANNA PURNA DAYI : 
(Derenpant.)* 1869 


Act XX. of 1866, ss. 17 and 49—Registration— Unregistered Deed of Sale— 
Admissibility in Evidence as a Receipt. 


An unregistered deed of sale, so far as it is a receipt or acknowledgment of 
money paid or an acknowledgment for old debts, is admissible in evidence not- 
withstanding section 49, Act XX, of 1866. 


A portion of an unregistered document requiring registration is admissible in 
evidence when such portion does not relate to immoveable property, 


Baboo Rajendra Missry for appellant. 
“Mr. R. T. Allan and Baboo Banshidhar Sen for respondnet. 


The facts are fully stated in the judgment delivered by 


Markby, J.—It seems to mein this case that the Courts . 
below were wrong. The suit was brought to recover the sum of 
rupees 2,650, upon the ground that the defendants had executed, 

a “bill of sale to the plaintiff, of certain immoveable ` property inl 
consideration of that sum, and that after having executed the 
bill of sale they refused to register the deed, sold the property to 
some one else, and allowed the deed in favor ofthe secénd pur- 
chaser to be registered, and that thereby the plaintiff in this case 


_ * Special Appeal, No. 1131 of 1869, from a ceciec of the Judge of Midnapore, 
dated the 25th February 1869, affirming a decree of the Subordinate J uage of that 
District, dated the 18tlf'December 1868. á 
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lost all the benefit of his purchase. That was a perfectly good 


Sum Prasad cause of action, and so the Subordinate Judge thought and gave 


V. 
ÅNNA PURNA 
DAYI. 


X» 


a decree on it as to 925 rupees which was actually paid in cash 
by the plaintiff to the defendant, as the plaintiff proved by wit- 
nesses who saw the money paid; but as to the balance of -1,725 
rupees, both Courts thought that the plaintiff must fail, because 
that 1,725 rupees was not put forward as an actual payment in 
cash, but was a set-off against various debts which the defendant 
owed to the plaintiff at the time of the sale, and the mode” by 
which the plaintiff proposed to-prove that set-off was by putting 
in the unregistered kabala which both Courts considered could 
not be received in evidence for any purpose whatever under the 
provisions of section 49, Act XX. of 1866. 
It has however been held upon this section in Nilmadab 
Sing Das v. Fatteh Chand Sahu (1) that a deed of conditional 
sale which requires registration under section 17 may, not- 
withstanding that it has not been registered and notwithstanding 


-.. the provisions of section 49, be used in evidence to prove 
by it an agreement to repay the money borrowed ‘on a ` 


particular day, and I understand a decision to the same +» 


effect has been come to by the Full Bench within the last 


a0 “few days. These decisions proceed upon the principle that 
E 


? 


~ 
. 


. 
f 


guch a document, although contained in one piece of paper 


may be looked upon as containing two distinct things, a promise , 


upon precisely in the same way as really containing two distinct 
things, first an acknowledgment of the receipt of the money; 


änd secondly, a conveyance of the property sold. Now it is only 


“as an acknowledgment of the receipt of the money that the deed ` 


is sought to be used in this case; the deed contains a distinct ` 


recital that the consideration was 2,650 rupees; that 925 rupees 
was`paid in cash, and that the remainder should be set-off against 


these several debts, each of which is specified in the deed. That `+. 


-7 part of the deed is wholly distinct from the part which conveys 


+ 


(1) 3 B. L. R, A.C, 310, 


. to repay the money and an undertaking that certain lands shall’ ~ 
_- be held as security for the repayment. I think on the authority 
- .of those decisions that the document in this case may be looked 
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the property to the plaintiff, and that is the only part which the 1869 
plaintiff seeks to have read in evidence; and I think that upon the Sum Prasan 
principle laid down in the decisions I have mentioned above, to ile 
that extent the plaintiff-had a right to have the document read; Darı 
namely,simply as an acknowledgment of the receipt of the money; 
“but inasmuch as the first Court returned the document when 
. the plaintiff's pleader proposed to file it, rejecting it as inadmis- 
sible in evidence, the plaintiff has not had an opportunity of 
‘giving his evidence in support of the genuineness of the deed. ° 
I think therefore that the case must go back to the first Court 
to try that question. If that Court finds the deed to be a genuine 
document, then upon these recitals and the other facts which 
have been proved, it is satisfactorily shewn that the consideration 
failed, and the plaintiff will be entitled to a verdict for the 
1,725 rupees. 


Kemp, J.—I concur. 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 
THE QUEEN v. KABIĻ CAZEE anD orneRs (Prisoners.) 
Unlawful Assembly—Common Object—Murder., 


Rah A large body of men belonging to one faction, way-laid ` another body of. men 

Í belonging: to a second faction, and a fight ensued, in the course of which, a member 
of the first mentioned faction was wounded and’ rétired to the sido of the road, faking . 

- _ no further active part i in the affray, After his retirement a member of the second 

, faction was killed. 

$ ` Hela, by Norman, J. (whose opinion prevailed), that the nd man had ceased 
to be a „member of the uhlawful assembly when he retired wounded, and thet he © 
could not, under section 149 of the Penal Code, be made liable for the subsequent 
murder. 

Held, ‘by BE. J. ACKSON, J. that he remained a member of the unlawful assembly. 


Mr. Machenzie and Baboo Dinor anah Bose for the. prisoners. 
5 


_ Tue facts are stated in the judgment of 7 
Norman, J.—The prisoners have been convicted of the - 
murder, of Baber Ali Mira, and severally sentenced to trans- 
portation for life. . 
The facts are that, on the 25 th of Baisakh last, dion seventy 
or eighty persons belonging to a dol or party in Mouzah Bhoj- 
pore, called the Miras; were proceeding to a feast, to which they 


- had been invited ans the widow of -Baboo Jan Shurif and Jij ijir 
CE 1—~d 


S 
L 
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i1869 Jan Shurif. They were in a body, headed by the deceased 

Tus Queen man Baber Ali Mira. It had been rumoured in the village 

Kanu Case, for some days previously that if the Miras went to the feast, 
there would be a disturbance. : 

At a point where the road divides into two Branches each of 
which leads to the house to which the Miras were proceeding, 
they were intercepted by a body of from 100 to.120 men, of the 
dol or taction of the Cazee, of which the prisoner, Kabil Cazee, 
is a leader. The Cazees came out of an empty homestead, 
where they had been seen sitting together in a body under a 
tamarind tree; many of the Cazees were armed with spears.and 
shields; some with éentas or three-pronged spears used for 
taking fish, They refused to allow the Miras to pass. After 
some altercation, oneof the Miras Galled out “ mar salaka.” The 
two parties then began to throw clods of earth at each sther, and 
fight with latiees. Baber Ali Mira, who carried a gun, then 

- stooped down and fired amongst the Cazees. On his firing, the 
Cazees retreated a little. The prisoner, Wahid Ali, separated 
himself from his party, and went a short way, a witness says 
‘some 10 or.15 cubits to the south-west, and sat down. He was 
wounded by the shot in the feet; and blood was flowing from 
each foot. The parties again commenced fighting ; ‘and in the 
meleé, Baber Ali Mira was stabbed through the heart by a fish- 
spear; and Baboo Allah wounded ewe severely with a spear 
onthe hip. | 

’ he prisoners appeal. And we have heard 1 Me. Mackenzie aa 
Baboo Ummurnath Bose on their behalf. 

We have no doubt of the propriety of the conviction of all 
the prisoners, except Wahid Ali. No aggression could be more 
wanton or deliberate than the attack on the Miras. In the 
month of Falgun, the widows had entertained the Cazees and- 
all the other dols in the mouzah, except the Miras who were 
then excluded, because the Cazees said they could not go to the 
feast if the Miras were invited. The Miras were invited to 
a separate feast, in order that there might be no epportunity for 
a quarrel, A considerable number of ‘the Cazees were armed 
with spears and other deadly weapons, to say nothing of lattees, 
while only two or three of the other party were so armed. 
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The evidence shews that, on the retreat of the Cazees, and 1869 
before the renewal of the combat in which Baber Ali Mira was T#= es 
killed, the prisoner Wahid Ali had separated -himself from his Kas ‘Cazan, 
faction and sat down apart from them. He probably no longer 
had the same common object, as the members of the unlawful 
assembly from which he had so separated himself. It does not 
appear that he continued to urge on the others. He was appa- 
rently solely occupied by his own sufferings. He cannot be 
convicted under section 149, unless he was a member of the un- 
lawful assembly at the time of the committing the offence. We 
'” think the fair inference from the facts is that he had ceased to 
be so. when the fatal wound was inflicted’ on Baber Ali Mira, 
and therefore that he cannot be convicted or punished for an 
act committed by a member of that assembly under section 149. 
It is plain that he was no longer co-operating with the others, 
and he had not the power to prevent or check the violence of the 
others, as he might have had, if he had continued with them. 

We reverse the conviction of murder against Wahid Ali. It 
is not shewn that Wahid Ali was armed with any deadly weapon, 
` We, therefore, think he’ should have’ been convicted of rioting 
under section 147.. We convict him accordingly, and sentence 
him to two years’ rigorous imprisonment. 

. Jackson, J.—I concur in the order my learned colleague 
would pass in this case, except as regards Wahid Ali, I am in- 
clined to the opinion that he still remained a member of the 
unlawful assembly, and so far liable for the acts of its members, 
even when he was sitting down wounded afew paces on one side 
of those who were actively participating in the fight. In the 
commencement of the fight, he had been in the thick of it. He 
was wounded by some shot from a gun; and during the moment- 
‘ary cessation of the fight which followed on the firing of the 
gun, he managed to leave the rest of the rioters so far as to be 
out of the actual hand-to-hand fight which recommenced, and in 
the course of which, a man was killed dutright. But I think he 
still remained a member of the illegal assembly. 

The opinion of my colleague, ds the senior Judge will how- 
ever prevail, and the sentence passed‘on Wahid Ali, will be re- 
duced to, two years’ rigorous imprisonment. 


1869 


May 3. 
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Before Mr. Justice Norman and Mr. Justice E. Jachson, ` 
THE QUEEN v. BHYRO DAYAL SING anD ornens.* 
Act XXV. of 1861, s. 62—Procedure. 


There is nothing in section 62, Criminal Procedure Code, to justify a Magistrate in 


' making an order under that section on the mere report of a Police officer. 


Tux judgment of the Court was delivered by 


Norman, J.—On the 24th of October 1868, the Sub-Inspector 
of Bhabooah submitted a report to the Deputy Magistrate of 
that place, Baboo Jadu Nath Bose, stating that Chowdhry Bhyro 
Dayal Sing and others, proprietors of Mouza Siktee, had con- 
structed adam at the river Kookoornahee, in order to irrigate 
their lands to the inconvenience of the public, making it necessary 
for those wishing to cross the river to use a boat. The Sub- 
Inspector gave it as his opinion that, if the dam was removed, the 
river would become fordable, if not perfectly dry. 

The Deputy Magistrate called for -an explanation from the 
proprietors of Siktee. l 

They stated that the dam had existed for upwards of a century ; 


. that it had caused no inconvenience to the public nor dispute; that 


the necessity of crossing the river in a boat, existed in conse- 
quence of the breaking down of the Government bridge.’ 

The Deputy’ Magistrate remarked that “if, by the act of an 
individual, the public is put to inconvenience, and that act is 
against law, the plea of long usage cannot be held legal. ` No. 
one can be allowed to erect a dam on a river for his own use and’ 
benefit.” He ordered a notice to issue to the proprietors, directing 
them torestore the bund as heretofore; and stated that, if they 
did not do so, they would be amenable to punishment under 
section 283 of the Indian Penal Code. He adds—“ if therebe no 
bund, persons will be able to ford the river when the water is 
shallow.” 

The Judge of Shahabad, on the ground that the order was 
illegal, and based on mere assumption, transmitted the record of 


* Reference under section 484, Code of Criminal Procedure, i 
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the case to this Court under section 434 of the Code of Criminal 1869 
Procedure., This Court called on the Deputy Magistrate to T=® Queus 
explain under what provision of the law he acted. The Deputy Burno Dayar 
Magistrate after some delay, and a correspondence which the 
Judge fair ly characterizes as shuffling, has sent in his explanation. 

He says, in passing the order for he demolition of the bund 
which’ stands in the bed of a hill stream, and which, by the con- 
sequent accumulation of water on account of the obstruction to 
natural drainage, had rendered the Bhabooah and Mahoneah road 
impassable, he acted under the „provision of section 62, Act XXV. 
of- 1861. -He says that the road is partially damaged; that a 
ferr y-man is in the habit of plying on the spot, and that incon- 
venience is caused to the people by the existence of the bund. 

Now the first observation we have to make is, that there is 
nothing i in section 62 tojustify a Magistrate i in making an order on 
the mere report of a Police constable, or on surmises and assump- 
tions based on no evidence. When the defendants appeared on >` 
notice, they stated facts showing that they had a legal prescriptive 
right to maintain the bund as it stands. If there was reason to 
suppose that what they stated was false, and that the bund was a 
nuisance, the Deputy Magistrate should have called on the Sub- 
Inspector to produce his witnesses, examined them in the presence 
of the defendants, and heard what the defendants had to say, and 
any evidence they might wish to adduce in reply before he made 
any order under section 62. 


There being no evidence to contradict it, the Deputy Magistrate 
. Was bound to act on the defendant’s statement. There was 
“ nothing before the Magistrate to shew that the right of way along 
the Bhabooah and Mahoneah road, was other than a qualified right 
to proceed along the road as far as the river, to cross the river 
where the bridge was broken down by fording when the waters 
„are' low, or by ferry-boat at other times. There was nothing 
from which the Deputy Magistrate could legally infer that the 
public, or in fact any one was obstructed or impeded in the 
exercise of any legal rights they ever possessed. 


We quash the Deputy Magistrate’s order as irregular and 
illegal. 


"1869 
May 5. 
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Before Mr: Justice Norman and Mr, Justice E. Jackson. 
IN RE Tas QUEEN v. GOUR MOHAN SEN AND anorner.* 
Procedure—Jurisdiction of Collector under Stamp Act. 


An application was made toa Collector, under section 50, clause 2 of Act X, of 
1862, to replace a damaged stamp by anew one. As it appeared that the stamp 
had been tampered with for fraudulent purposes, the Collector made over the par- 
ties to the Magistrate for trial. 

Held that the document not being given in evidence in any proceeding in Court, 
the Collector was not bound to proceed under’ sections 169, lof the Criminal Pro- 
cedure Code. 


Tus case was referred to the High Court, by the -Judge of 


‘Backergunge, in the following letter :— 


As directed in Circular No. 7, dated J une 2nd, 1864, I 
have the honor to represent to the High Court, under seetion 434, 
Act XXV. of 1861, the illegality of the proceedings upon which 
the commitment, in re The Queen v. Gour Mohan Sen and Dina- - 
bandu Chuckerbutty, by the Officiating Magistrate, is based, and to 
solicit the High Court to annul the said proceedings, including 


the commitment. 
2. On the 31st July 1868, one Gour Mohan Sen, mooktear, 


‘applied, on the part of one Dinabandu Chuckerbutty, to, the Off- 
'ciating -Collector for a refund of the money-value of a certain 


50 rupee stamp which had been spoilt. ‘The applicant was direct- 
ed to put in a petition on stamped paper, which he did on the 
28th August. On the 31st idem Gour Mohan Sen was called on 
to produce the letter from Dinabandu Chuckerbuitty, under ` 
which he stated he was authorized to’ make the application. 
This was done; and on the 13th October, the Officiating Collector 
summoned Dinabandu Chuckerbutty to appear in his Court on 
the 3lst idem. As on the day appointed, Dinabandu Chucker- 
butty did not appear, the Officiating Collector passed the follow- : 
ing order:—‘ Whereas Dinabandu Chuckerbutty. has not come 
« before the Court this day, on the date fixed in the summons, 
‘it is ordered that, in view to causing his attendance as required 


* Refercnce undor section 434, Code of Criminal Procedure. 
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“by law, and in view to giving a proper order in the matter of 
“this case of cheating, all the papers connected therewith, be 
“ forwarded to the Magistrate.” The case being thus transfer- 
red from the Officiating Collector to the Officiating Magistrate, 
who are one and the same person, the Officiating Magistrate took 
up the investigation, and on the 27th February 1869, committed 
Gour Mohan Sen and Dinabandu Chuckerbutty to take their 
trial at the- Court of Session on the following charges, against 
both prisoners, under sections 465,468, and 471, Indian Penal 
Code :—Against Gour Mohan Sen, under sections 417 and 511, 
Indian Penal Code, combined; and against Dinabandu Chucker- 
butty, under sections 417 (and presumably 511) and 109, Indian 
Penal Code, combined. The accused have this day appeared 
before my Court, as the Court of Session, to take their trial on 
the above charges. A preliminary objection is taken by their 
Counsel as follows: That the Officiating Magistrate has tried 
“ this case, not under the authority vested in him by section 68, 
*‘ Criminal Procedure Code, nor on complaint direct, nor on the 
“ report of a Police Officer, but under the order of the Officiating 
* Collector, dated October 31st, 1868, and, therefore, apparently 
“under the provisions of section 171, Code of Criminal Proce- 
‘dure; that according to section 171, the Officiating Col- 
lector was bound, after making preliminary enquiry, to name 


1869 


IN RE THE 


QUEEN 
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‘ the accused, and the particular charge or charges mentioned in . 


“sections 168, 169, or 170, Criminal Procedure Code, on which 
*‘ they were to be tried, and the Officiating Magistrate could only 
“ try such accused on such charge or charges and no other; that 
“ by his order of the 31st October 1868, the Officiating Collector 
e has not named Gour Mohan Sen as an accused: person, but has 
“only named Dinabandu Chuckerbutty as such, and that he has 
“ not recorded the charge or charges on which the accused is to 
be tried, but has asked the Magistrate to give proper orders in 
“the matter of certain cheating, which is not an offence men- 
‘tioned in any of thesections named in sections 168, 169, and 
* 170, Criminal Procedure Code, and that, therefore, the Officiat- 
sing Magistrate, in committing the two prisoners, Gour Mohan 
« Sen and Dinabandhu Chuckerbutty, to take their trial at the 
«Court of Session on charges framed under sections 465, 468, 
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“471, 417, 511, and 109, Indian Penal Code, has acted without 
“ jurisdiction, and his commitment should be quashed.” 
- 8. It appears to me that this contention is good: The Offici- 
ating Collector has not obeyed the provisions of section 171, 
Code of Criminal Procedure. In sending the case for investi- 
gation to the Magistrate, who has power to commit for trial the 
accused for the offence charged, he has neither specified the 
accused, nor the charge or charges mentioned in any of the sec- 
tions 168, 169, or 170, Criminal Procedure Code, on which they 
are to be tried. As also the Officiating Magistrate has not noted 
the indefiniteness of thé authority under which he was called 
upon to act, but has permitted himself to deal with the case as 
an ordinary one preferred on due complaint, and both determined | 
who are the accused, and framed charges against them at will, I 
am of opinion that he has acted without jurisdiction, and that his 
proceedings must, therefore, be annulled, and this commitment 
quashed. i 

The judgment of the Court was delivered by 

NORMAN, J.—As we understand this case, the prisoner Gour 
Mohan Sen, mooktear, applied undersection 50, clause 2 of Act X. 
of 1862, to.the Collector for a new stamp in lieu of one supposed 
to have been spoilt within six months previously. It turned 
out, on enquiry, that the writing on the stamp had been tamper- 
ed with for fraudulent purposes, and the prisoners were committed, 
for using a forged document, under section 471. The Collector, 


.to whom the stamp was tendered, was not sitting as a Court, Civil or 


Criminal, nor was thedocument given in evidence-in any proceed- 
ing inany Court. Section 170 of the Code of Criminal Procedure 
has no application to the case; and our interference is quite unne- 
cessary. But if section 170 had applied, the Judge would have 
done well. to see if the Collector would not give the necessary 
sanction before he commenced the trial of the case, instead of 
sending up the proceedings to us under section 434. 
The prisoners must be tried. 
a 
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Before Mr. Justice Norman and Mr..Justice E. Jackson. 
“THE QUEEN v. NAWAB SING AND OTHERS (APPELLANTS.) 
Forgery of specially Registered Bond—Sanction to Prosecution. 


A specially registered bond was presented before the Smal) Cause Court Judge, 
for execution, under section 53, Act XX, of 1866, and a decree passed upon it in usual 
form. Subsequently the Registrar sanctioned the prosecution of the-decree-holder, 
on the ground that the bond was a forgery. The Small Cause Court Judge 
thereupon, on application made, without taking any evidence or making further 
enquiry, set aside the decres and sanctioned the prosecution under section 170 of 
the Criminal Procedure Code. 

Held, that he was justified in sanctioning the prosecution but not in setting aside 


the decree. P 


THE judgment of the Court contains a statement of the facts, 
and was delivered by 


“ 


NORMAN, J.—The prisoners have been tried and convicted 
by the Judge of Bhagulpore of the forgery of a bond for 
rupees 195, bearing date the 18th of October 1867, alleged to have 
been executed by Dhotal Mahton, Maharaj Mahton, and Musahib 
Mahton. They appeal. The bond was specially registered 
under section 52 of Act XX. of 1866; and on the 6th of August 
1868, upon production of the bond and the record signed by the 
Registrar, the Judge of the Small Cause Court of Monghyr 
passed a decree against Dhotal and the others. On the 18th 
of December, the Judge of the Small Cause Court set aside 
the decree, and gave his sanction to the prosecution under 
section 170 of the Code of Criminal Procedure. On the same 
day, Mohan Sahu, the alleged obligee of the bond, prayed for a 
postponement, inorder that his Wetnesses might. attend. The 
Judge of the Small Cause Court, however, without passing 
any order on his petition, gave the required authority to prose- 
cute, without going into evidence as to the genuineness of the 
bond. . | - l 

On the whole, we think, he was justified in doing so, No 
enquiry had taken place in the Small Cause Court as to the 
execution of the bond. That was a matter which had been 


gone into before the Registrar, before whom the bond and agree- 
2—d 
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1869 ment recorded by the Registrar were put in, proved, and authen- 
aa . ticated. The bond was simply produced before the Small Cause 
Nawas Swa, Court Judge with the record of the agreement, and verified by, 
‘the petitioner. When the Small Cause’ Court Judge found, 
* that a full enquiry had been made by the Sub-Registrar; that 
the Registrar, to whom the proceedings of the Sub-Registrar 
had been transmitted for sanction of the prosecution under 
section 95 of the Registyation Act, had come to the conclusion 
that the prisoners ought to be prosecuted for the forgery of the 
bond which had been put in and specially registered by the 
Sub-Registrar; that the Sub-Registrar had been giving evidence 
and assisting in the prosecution before the Magistrate ; the Small 
Cause Court Judge, whose function in giving effect to the regis- 
tered agreement by a decree and execution under section 53 of 
Act XX. of 1866 was merely ancillary to that of the Registrar 
recording the agreement, was fairly justified in sanctioning the 
prosecution without further enquiry. He was, no doubt, wrong 
in setting aside the decree in favor of the plaintiff, as he did, 
without going into evidence. He should have enquired as-to 
any special circumstances which might have justified such an 
order under section 55 of Act XX. of 1866, but with that we 
have now nothing to do. 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 
1869 In ne QUEEN v. GOLAK SING AND ornens.*. 


Perjury—Sanction to Prosecution. 





Sanction to a prosecution for perjury may be given by the Court before which 
the perjury was committed, at any ing evcn after the order for commitment to the 
Sessions has been made. 


Tae following is the letter of reference from the Sessions 
Judge, made, as directed, in Circular No. 7, dated June 2nd, 
1864, under section 434, Act XXV. of 1861 :— 

«In a case of theft and abduction tried by me, as Sessions 
Judge, in September last, Golak Sing, Durgadas Sen, and 
Dinanath Dutt, police officers, appeared as witnesses for the pro- 


* Reference under section 434, Act XXY. of. 1861, 
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secution. The trial was a difficult and protracted one, and Iwas 1869 
unable to resist the suspicion that the above police officers had Is re {Ques 
spoken falsely and acted improperly, if not illegally. I brought Goran Sine. 
the matter to the notice of the Magistrate, with a view to the” 
Superintendent of Police making an enquiry on certain points 
specified, No intimation was given to me of the result of this 
enquiry ; ‘put on the 23rd February 1869, I was informed by the 
Assistant Magistrate, through the Officiating Magistrate, that 
he had committed Golak Sing, Dur gadas Sen, and Dinanath 
Dutt, to take their trial before the Court of Session ôn a charge, 
under section 193, Indian Penal Code, of having given false 
evidence in a stage of a judicial proceeding. Subsequently, on 
the -9th instant, the Officiating Joint Magistrate (late Assistant 
Magistrate), applied to me to sanction the prosecution of Golak 
Sing,” Durgadas Sen, and Dinanath Dutt, for the offence of 
giving false evidence in the theft and abduction case noted above, 
and that sanction I gave on the 10th idem, under section 169, 
Criminal Procedure Code. This day Golak Sing, Durgadas 
Sen, and Dinanath Dutt have been arraigned at the bar of the 
Court of Session, charged with the offence described in section 
193, Indian Penal Code, under the commitment of February 23rd, 
1869, The prisoners’ counsel at once raised the objection that this 
Court had no jurisdiction, and could not entertain the charge, 
inasmuch as the sanction of the Court of Session before which the 
alleged false evidence was given, had not previously been accorded 
under section 169, Criminal -Procedure Code. -It was further 
‘argued that the ‘sanction, accorded by the Court of Session on 
the 10th April 1869, cannot apply to this commitment made on 
the 23rd February 1869, and that the terms of section 169, Cri- 
minal Procedure Code, that “ such’sanction may: be given at any 
time,” have reference to the period of limitation, within which a 
charge of this description may be entertained ina Criminal Court, 
and cannot be held to neutralize the previous provision of the 
same, section, that no charge of.an offence against public justice, 
‘described in section 193, shall be entertained in the Criminal 
Courts except, with the sanction of the Criminal Court before 
. which the offence was committed. It appears to me that this con- 
tention is correct. The 6th paragraph of my letter No. 253, dated 
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1869 October 16th, 1868 (1), cannot be considered as conveying the 
In RE Bes necessary sanction for the entertainment of the charge under sec- 
Gorar Sine. tion 193; and, therefore, as the Assistant Magistrate i is a Criminal 
“Court, as defined in section 11, Criminal Procedure Code, lawfully 
exercising jurisdiction for commitment to the Court of Session, 
the entire proceedings of the said Assistant Magistrate, com- . 
mencing December 11th, 1868, and terminating on the 22nd 
February 1869, with the present commitment, are illegal and void. 
L therefore, beg that the Assistant Magistrate’s proceedings may 
be annulled, and this commitment quashed.” 


JACKSON, J.—I think the Session Judge’s letter’ No. 253, 
paragraph 6, contains a sufficient sanction. 

Norman, J.—I cannot appreciate the force of the Judge’s 
scruples. He first directs an enquiry into the charge of perjury. 
What can that mean, but a regular judicial enquiry properly 
conducted ; and subsequently, when this is supposed to be insuffi- 
cient, as it certainly would have been, if the Judge had limited 


(1) Extract, para. 6, from letter No. 
253, dated 16th October 1868, from 
ihe Sessions Judge to the Magistrate 
of Backergunge. 

6. Tne conduct of the Police, as per 
Durga Das 
Sen, Dmanath 

Dutt, Golak 


Sing, Kam Kıs- 
son Misser. 


this case, should, I 
thiak, be brought to 
the notice of the Su- 
perintendent of Police, and an enquiry 
held on the following points :— 

* Ist—Have the Sub-Inspector and 
Head Constable perjured themselves in 
the matter of the arrest of Hur Kumar 
at Menazudy on the morning of the 2nd 
April ? 

2nd.—How did it come to pass that 
Hur Kumar was in the hands of the 
Police four days, and was not sent to 
hajut till the 26th April? 

3rd.—W hy did Golak Sing take two 
days to go from Menazudy to Mada- 


reepore, and did hehand Hur Kumar 
over to the Court Inspector on the - 


margin, cdncerned in` 


morning of the 24th ; and if he did, 
what prevented the Court Inspector 
from at once obtaining the order of 
the Deputy Magistrate to confine him 
in hajut? 

4th.— As by the Sub-Inspector’s own 
showing, he stopped at Madareepore 
on the 5th April on his way to Raj- 
nugeur, how was it that he allowed 
Hur Kumar to remain that day in the 
thanna guard-house, although he knew, 
by his own “ abijagputra,” that Hur 
Kumar had been despatched on the 
22nd ? 

5th.— Did the Constable, Ram Misser, 
maltreat the prisoners Wuzir Moham- 
med and Badorudi P . 

I fear that there has been some sharp 
practice, if not unfair dealing, on the 
part of the Police in this case; and that 
in their efforts to secure a conviction, 
they have not only spoilt the case, but 
overreached themselves, 
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his direction to an order that the police should enquire and 1869 
report to himself with a view to fature proceedings, the Judge © re K 
on the 10th of April sanctioned oo commitment by the Deputy G Gouax Swa, 
Magistrate. 

I wholly fail to see why this sanction is not sufficient.- I can- 
not understand why a restricted construction should be put on 
the plain language of the proviso of section 169. Such sanction 
may: be given at any time. The prisoners must be tried, and I 
think that there is no necessity for our interference. ; 


"~ 
Neen ae A a 


‘~ 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 


: In THE MATTER or GOPAL BURNAWAR.* i 1869 
May 10. 
Be tXXV. of 1861, s. 318.—Act XLV. of 1860, s. 188.—Disobedience of Sasa Esl de 
Orders. 


When an order, under section “318 of the Criminal Procedure Code, was made 
between A on the one side and B and the then tenants of B on the other, declaring 
that A was in possession of the property in dispute, held, that this order was only 
binding on the actual parties to the case before the Magistrate, and that subsequent 
tenants of B could not be criminally punished for disobeying the order in question. 


Tae facts are explained in the judgment of — 


NORMAN, J.—Gopal Burnawar obtained an order, under sec- 
tion 318 of the Code of Criminal Procedure, declaring him to 
be in possession of a wall separating his house from one in the 
occupation of the tenants of Ghannu Roy. Since that time the 
house of Ghannu Roy has come into the possession of Sheikh 
Ganowri, who was.no party to the proceeding in 1865, which was 
against the former tenant. Sheikh Ganowri is now interfering 
with the enjoyment of the wall by Gopal.. Gopal has applied 
to the Magistrate to interfere, and complained before the Magis- 
trate that Sheikh Ganowrihad committed an offence under section 
188 of the Indian Penal Code. The Magistrate thinks that 
there is no necessity for interference, that there is no danger of 
breach of the peace, and that the parties should be left to settle 
their disputes in the Civil Court. 

* Reference under scction 434 of the Code of Criminal Procedure, from the 
Judge of Gya. 


-~ 
“ 
ad 
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The Judge sends up the case, suggesting that the Magistrate 


peas was bound to proceed under section 188 of the Indian .Penal 


or GOPAL 


ees Code, which enacts ‘that “ whoever , knowing that by an order 


1869 
June il 


promulgated by a public servant lawfully empowered, &c.,.he is 
directed to abstain from a certain act, disobeys such direction, 
shall, if his disobedience tends to cause annoyance, &c., to any 
person, be punished wih simple imprisonment.” 

He sends up the case under section 434. We think it disit 
that the section in question has no application to the present 
case, and therefore that no interference on our part is called for. 

‘Sheikh Ganowri was no party to the order made in 1865, it 
was not addressed to him, and therefore he cannot be pune 
criminally for disobedience of it. 


Before Mr. Justice ‘Macpherson and Mr. Justice E. Jackson. 
THE QUEEN v. KALISANKAR SANDYAL anp ormens. 
Indian Penal Code, ss. 224, 225, 353—-Cumulative-Sentences. 


Where substantially but one offence has been committed, and the acts, which 
are the basis of one charge, are the same which form the basis of another 
charge on which the prisoner has also been convicted, cumulative sentences on 
each charge should not be passed. 

Where prisoners were convicted under sections 224 for siege: 225 for rescu- 
ing from lawful custody, and under section 353 for using criminal force in so 
doing, artd sentenced to separate punishments under each section, held, that the 


- prisoners had only done one act, and were guilty of only one offence, and 


should only have been found guilty under sections 224 and 225 of “ escape” 
and “rescuing,” respectively, and sentenced accordingly. a š 


` KALISANKAR Sandyal was convicted. under section 224 of the 


Indian Penal Code of escaping from lawful custody, and under 
section 353 of using criminal force to deter a public servant 

from discharging his duty. The other prisoners were conyicted 

under section 225 for rescuing Kalisankar Sandyal, and under 

section 353 for using criminal force. Hach prisoner was sentenced 

to separate and cumulative punishments under each section, ' for 

breach of which he was convicted,’the Magistrate holding that the 

offences were distinct and separate. | 
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Mr. Money and My, Lingham appeared for the prisoners, 
and contended that, as only one set of acts had been proved, 
which could only constitute one offence and not two offences, 
one punishment only could be awarded under one section 
only of the Penal-Code, according to the principle laid down in 
The Queen v. Radahant Paul (1), where it was-held that, when 
substantially but one offence had been committed, and the acts, 
which are the basis of the conviction on one charge, are the same 
acts which form the. basis of the conviction in another charge, 


cumulative sentences on each charge should.not be passed. 

The following cases were also cited :— ` 

The ‘Queen v¥..Durzoollah and others (2); The Queen v. 
Baboolun Hijrah (3); “The Queen v. Sreemunt Adup (4); The 
Queen v. Suroop Napit (5); The Queen v. Dina Sheikh (6). 


(1) 9 W. R, Cr. R., 12. 
(2) 9 W. Rọ Cr. R., 33, 
(3) 5 W. R, Cr. Rọ 7. 
(4) 2 W. R, Cr. R., 63. 
(5) 3 W. R, Cr. Rọ, 54. 
(6) Before Mr, Justice Phear and Mr. 
Justice Hobhouse, 
o The 15th December 1868, 


THE QUEEN v, DINA SHEUCH-axn 
OTHERS," 


Purar, J.—The two charges upon 
which the prisoners have beeu convict- 
ed may be stated in the following way : 
First, that they were members of the 
assembly, the common object of which 
to take possession of property by means 
of criminal force, and that force actually 
was used; secondly, that they, by the 
` force so used, caused hurt, but to whom 
the hurt was caused no mention is made. 
It appears to us that, substantially, 
these two-charges are but two different 
forms of stating the same criminal 
act. The substance of both of them 
obviously is that violence was used, or, 


in other words, hurt was caused, It’ 


is essential to the first that force or 
violence actually was used; and it is 
essential to the second that hurt was 
caused; that-is that violence was used. 
It would appear, therefore, that the 
prisoners have been convicted under 
the second charge of causing hurt, and 
under the first charge of causing that 
hurt with the addition of a special 
motive, namely, that of taking away 
property in- an unlawful manner. In 
this view of the case, we think that 
the prisoners ought not to’have been 
convicted of both charges simultane- 
ously. They were, properly speaking, 
alternative charges, and therefore the 
prisoners should have been found guilty 
of the one or the other, according as 
the evidence satisfied the Court that 
the one or the other charge was made 
out, 

After perusing the record aud con- 
sidering the judgment of the Sessions 
Judge, we are of opinion tbat the 
prisoners should be convicted of the 
first charge, namely, the charge made 
under the provisions of section 148, 


*, Committed by the Magistrate; and tried by the Sessions Judge of Mymensingh, on 
a charge of rioting, being armed with deadly weapons, ke, 
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The judgment of the Court was delivered by 


“Macrurrson, J.—It seems to us that the conviction of the 
prisoner on the two offences of using force and escaping from 
custody is wrong. There is no evidence that’ the prisoner did 
anything but escape. A body of men are found by the Assistant 
Magistrate to have rushed in between him and the Police, and 
he took advantage of their act and escaped. That is what has 
been found upon the facts by the Assistant Magistrate. It is 
not clear how the Assistant Magistrate finds the prisoner guilty 
of.using force: he does not allude to it in his English judg- 
ment. It may be that he means to find that the prisoner used 
some amount of force in escaping. He could hardly ‘escape 
without using some force; but in such a case, the use of force 
would be a part of the offence of escape, and it would be wrong 
to convict of both offences, and sentence separately for both. 
We, therefore, set aside the conviction, and sentence for the 


offence of using criminal force. 


and not of the second; and we are 
even disposed to the opinion that the 
second charge is in itself, if not incom- 
plete, at least irregular, for not in some 
way designating the person upon whom 


the hurt wasinflicted. We have doubts: 


whether we ought, upon the facts of 


. this case, in affirming the conviction 
upon the first charge, to medify in 


some degree the sentence which has 
been passed ; but atter full considera- 
tion, we think that we cannot make 
any distinction between the prisoners, 
and also that the sentence which has 
been passed is not too severe for the 
offence of which the prisoners have 
been convicted. = 

lt has been objected before us that, 
with regards to the last the prisoners 
taking them in the order in which they 
stand in the charge, the evidence is 
sufficient to make out the offence of 
which they have been convicted. It 
is said that the evidence is essentially 
the evidence of accomplices without 


corroboration, and therefore ought not _ 

to be believed by the Court. We find 
that the Sessions Court, which-had ‘the 
witness before it, and therefore pos- 
sessed greater powers of discriminating 
than we have in regard to the credi- 
bility proper to be attached to their 
testimony, considered that these per- 
sons, even accomplices as they in a 
certain degree might be termed, were 
deserving of belief, and we see no rea- 
son to come to a different conclusion, 
Accordingly, we acquit the prisoners 
of the second charge, namley the 
charge under section 324, and set aside 
the sentence which has been passed 
therein. Therefore, so far as that 
charge is concerned, they are entitled 


- to be discharged. But we think that 


they are guilty of the first charge, and 
that the sentence passed in respect of 
that charge must stand. The appeal, 
therefore, will be dismissed as regards 
the first charge. 
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3 
These prisoners have been convicted under section 353 of using 18609 
criminal force to certain constables in the execution of their Quest 
duty ; and also under section 225 of intentionally rescuing one Katisanxar 
Kalisankar Sandyal from custody ; and-for each offence they have eas 
been sentenced to a month and a halfs imprisonment by Mr. 
Testroy, the Assistant Magistrate of SeYajgunge.. The convictions 
and sentences were confirmed on appeal by Mr. Humphrey, 
‘Magistrate of Pubna. The proceedings were sent for on appli- 
cation to this Court, it appearing upon the face of the decision 
passed by the Assistant Magistrate that the two separate convic- 
tions were based upon the same facts. . The record has since 
been examined and,it seems quite clear that the two convictions, 
2s they stand, are wrong. The facts found against the prisoners 
are that they formed part of a body of men who imterposed 
between some constables of police and an arrested prisoner, and 
thereby rescued him. i 
The act which`the prisoners committed was one single act. 
Their offence was a single offence. They intentionally rescued 
-the prisoner. The act of rescue was aecomplished by the use 
of a certain amount of criminal force. The prisoners, under 
such -circumstances, cannot be convicted of both rescuing the 
prisoner‘and using force. The using of force was a part of the 
offence of causing the rescue. We set aside the convictions of 
the prisoners for the offence of using force; and as the sentences 
passed upon them for the offence of rescuing a prisoner have 
already expired, the prisoners must be at once discharged. 


een } 


Before Mr. Justice Norman and Mr. Justice E. Jackson, ` 


BAKAR HALSANA v. DINOBANDHU BISWAS or 
: ` AND. OTHERS. z June 1. 


Mischief—Indian Penal Code, s. 428— Wrongful Loss—Proof of Title. 





The right to a fishery was in dispute between the zemindar of Bally and 
the zemindar of Moharajpore. The former obtained a decree in the Civil 
Court declaring the fishery to be his, in proceedings to which the latter was 
not a party; and the servants of the Bally zemindar thereupon removed a 
bamboo bar, which the Moharajpore people had erected to prevent the passage 
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of fish. For this they were convicted of mischief under the Indian Penal- 
Code, and punished by fine. 

Held, on reference to the High Court, that the conviction could not stand, 
as the Moharajpore zemindar had not shown that he was legally entitled to the 
fishery, and as it did not appear that the defendants were acting otherwise than 
from a bond fide belief that the Moharajpore zemindar was encroaching on 
their master’s rights. 


Tue facts will be sufficiently clear from the following judg- 


ment of j 


Norman, J.—The prisoners, servants of the zemindar of 
Bally, have been convicted of committing mischief by destroying 
a bar of bamboo laid across a watercourse. The Deputy Magis- 
trate finds that there is a dispute about aright of fishery in 
the watercourse, between the zemindar of Bally and the zemindar 
of Moharajpore; that the zemindar of Moharajpore having set 
up a bar, across the watercourse which obstructs the egress and 
ingress of fish while it allows the waier to pass freely, the defend- 
ants being unable to induce the Police to interfere, threw down 
the bar. Before the Deputy Magistrate the defendants produced a 
decision of the Sudder Ameen of Moorshedabad, affirmed by the 
Judge on appeal, to show that the fishery belonged to the zemin- 
dar of Bally. The Deputy Magistrate said, it was unnecessary 
for him to go into a question of title, and adds that the decision, 
to which the zemindars of Moharajpore were not parities, is not 
evidence against them. He says, the evidence does not clearly 
establish the fact of exclusive possession in either party; that 
even supposing the zemindar of Bally to have been in exclusive 
possession, it does not follow that the removal of the bar was 
justified. He says, that the prisoner Dinobandhu should not 
have taken the law into his own hands, He fined the prisoners 
rupees 10 each, The Magistrate, Mr. Hankey, has sent up the 
case under section 434, | 

We think that the conviction cannot be sustained. The convic- 
tion does not show that the prisoners threw down the bar with 
intent to cause or knowing that they were likely to cause wrong- ` 
ful loss within section 425. Wrongful loss is. defined to be the 
loss by unlawful means of property to which the person losing 


s 
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it is legally entitled. The conviction does not show, on the face 
of it, whether the mischief, for which the defendants have been 
convicted, is the damage to and loss of the bar, or the mischief 
to the fishery. Suppose it to be the injury to and loss of the 
bar. If the fishery belonged to the zemindars of Bally, and 
they were in possession, servants acting under order might law- 
fully remove an obstruction newly set up tò the passage of fish 
to prevent injury to theix property and interference with its 
enjoyment, 

In Blackstone’s Commentaries, Book III, Chapter I, it is said: 
“ Whatsoever unlawfully annoys or doth damage to another is a 
* nuisance, and such nuisance may be abated, that is taken away 
“ by the party aggrieved thereby, so that he commits no riot (or 
“breach of the peace) in doing it. If a new gate be erected 
“across a public highway, which is a common nuisance, any of 
“the king’s subjects passing that way may cut it down and 
“ destroy it,” 

It is not found that the defendants wantonly destroyed or 
injured the bar, the whole cost of which is stated to have been 
about a rupee in removing it. Suppose the mischief for which 
the Deputy Magistrate intended to convict is mischief to the 
fishery. First, the Deputy Magistrate has not found, or even 
enquired whether the zemindars of Moharajpore are legally 
entitled to the fishery. If uot, no wrongful loss was inflicted on 
them. Secondly, it is entirely consistent with the finding of 
the Deputy Magistrate that the defendants were acting in good 
faith for the protection of their master’s interests, and repalling 
what they believed to be an unlawful intrusion on the part of 
the zemindars of Moharajpore. If the defendants really acted 
in the belief that- the fishery belonged to their masters, the 
zemindars of Bally, it cannot be said that in removing a bar 
which interfered with that fishery they acted with intent to 
cause or knowing they were likely to cause injury to the 
zemindars of Moharajpore. Admitting that the decision of the 
Sudder Ameen is not evidence on a question of title as against 
the zemindars of Moharajpore, it may well have led the defend- 
ant to suppose that their masters had a legal right to the fishery, 
and should have been considered by the Deputy Magistrate with 
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reference to the question of the good faith of the defendants, 
whether ther acted with intent to cause or knowing they were 
likely to cause injury to the zemindars of Moharajpore. 

The Deputy Magistrate finds that the parties were jointly in 
possession. If the act had been in its nature malicious and 
wanton, one which could have had no other object than that of 
the injury or destruction of the property, or to prevent the title 
to the property being ascertained, or otherwise to injure the 
zemindars of Moharajpore, we have no doubt that the parties 
might have been convicted as m the illustration: 

s When A., having joint property with Z. in a horse, shoots 
the horse, intending thereby to cause wrongful loss to Z., A. has 
committed mischief.” In the present case, we think no intent to 
injure, or knowledge that injury would be caused to the zemin- 
dars of Moharajpore, appears. The act is even presumably 
done with a totally different object. The conviction is, there- 
fore, bad, and must be quashed, and the fines repaid. 


tes 
s 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 
THE QUEEN v. BISHONATH PAL (APPELLANST.) 
Evidence at former Trial—Procedure. 


Where the evidence of witnesses taken in the absence of the prisoner at a 
former trial was read out to them and put in on their assenting to it as a true 
record of the facts. 

Heid, that the proceeding was irregular and prejudicial to the prisoner, that 
such witness should have been subjected to a fresh oral examination, and that 
then the formez depositions might have been put in not to add to his testimony 
but to corroborate it. A new trial was ordered. 

Norman, J.—The prisoner has been convicted of dacoity by 
the verdict of a Jury and sentenced to transportation for life. 
There appears to have been a very serious irregularity in the 
mode of conducting the trial. The depositions of witnesses taken 
on the trial (în July 1867) of other persons charged with having 
been engagec in the same Gacoity are put up with the record: 
The witnesses appear to have been re-sworn, and each in turn 
says in effect “ l gave evidence before in this Court, and that 
evidence is true.’ 


o 
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‘Without going into the details of-the dacoity which must have 
been taken by the Judge and the Jury entirely from the former 
depositions each witness: in turn merely. adds a few particular 
facts and details to shew the connection of the prisoner with the 
dacoity. Even while .making these statementg the witnesses 
refer to their former depositions ; as for instance thus “ It is true 
that I recognized Bishonath Pal during the dacoity, &c.” * It 
“ is true that I saw the prisoner .Bishonath strike two or three 
“ blows at Hira Lal.” 


The Judge’s record does not clearly shew in what order the 


evidence was laid before the Jury. But I am led to infer that 
the Judge probably im the first instance allowed the deposition 
on the former trial to be read in the presence of the Jury and 
then proceeded to question the witness. However that may be, 
the course of proceeding was most irregular. Under section 31 
of Act IL of 1855 the depositions containing the statements of 
a witness as to the commission of the dacoity taken on the trial 
in July 1867 would have been admissible, in order to corroborate 
his testimony given on the trial of the prisoner Bishonath. 

The evidence of the witness whose testimony it was proposed 
to corroborate should have been first taken, and after such wit- 
ness had finished his evidence and not before, the former deposi- 
tion might have been put in; not to add to his testimony, but 
simply to corroborate it, by showing that the statements made by 
him while the facts were still fresh in his memory, correspond 
with those made by him in the Court of Sessions in the present 
case. Inthe present case at the time when each deposition: was 
put in, the evidence of the witness not having been given in the 
Court of Session, there was nothing ‘on the record which made it 
admissible. There was nothing which was corroborated by it. 

In the Attorney General of New South Wales v. Bertrand (1), 
on a second trial when the witnesses were before the Jury, the 
depositions taken on the first trial were read, and the witnesses 
were asked in turn whether what was read was true and they 
were then submitted to fresh oral examination and cross-examina- 
tion. What was done, was done by the consent of the prisoner. 


(1) 36 L. J. P. C, 51; 8. Cuo 4 Moore's P. C, O. N. B, 460. | 
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Their Lordships remark they were not in a condition to say that 
any injustice to the prisoners resulted from it. But they add that no 
one called on io review the proceedings could be certain of the con- 
trary. They disregard the consent of the prisoner, and speak of 
the wisdom ofthe common understanding that a prisoner on his 
trial can consent to nothing. They say itis essential that no un- 
necessary dificulty should be thrown in the way of the Jury’s 
understanding or rightly appreciating the evidence, they point 
out the difficulty that a Jury must experience in sustaining their 
attention or collecting the value of different parts of the evidence 
when merely read out to them. They shew that the most care- 
ful note must often fail to convey the evidence fully in some of 
its most important elements, those for which the open oral 
examination of the witnesses in the presence of the prisoner, Judge, 
and Jury, is justly prized; that it cannot give the look or man- 
ner of the witness, his hesitation, his.doubts, his variation of 
language, his confidence or precipitancy, his calmness or consi- 
deration. It cannot give the manner of the prisoner, when that 
has been important in the statement of anything of particular 
moment; nor could the Judge properly take upon himself to 
supply any of these defects, who indeed will not necessarily be 
the same on both trials. They say “ It is in short or it.may be 
the dead body of the evidence without its spirit, which is sup- 
plied when given openly and orally to the ear and the eye of 
those who receive it.” Their Lordships add that they do not 
hesitate to express their anxious wish to discourage generally 
the mode of laying the evidence before the Jury which was adop- 
ted in that trial. 

The observations of their Lordships apply in all their force to 
the present case. There are moreover many objections to the 
course of proceeding in the cases now before us which did not 
apply to that before the Privy Council. Tkere the depositions 
yead had been taken on the former trial of the prisoner himself. 
The prisoner had been present and had had the fullest opportu- 
nity of cross-examining the witnesses. Here the depositions read 
were taken in the absence of the prisoner on the trial of other 
persons. There the prisoner was represented by Counsel, who no 
doubt had copies of the depositions, and not only took no objec- 
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tion, but actually consented to their being read on the second 
trial. Here the prisoners appear not to have been defended. 
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To read evidence from written depositions must place a prisoner Binoan 


who is defending himself at a disadvantage. If the evidence 
is given slowly and taken down sentence by sentence in the 
usual way, the prisoner can follow each witness without diffculty. 


He has time to observe and reflect on each point that appears’ 


to make against him, and when his turn comes he has at least an 
opportunity of cross-examining or answering in his defence, with 
reference to each of such points in detail. The disadvantage at 
which he will stand if the evidence of each witness is read out 
without pause as a connected story is enormous. Probably of 
slow apprehension at best, having lost what little presence of 
mind he ever possessed from the terror and confusion produced 
by the new and alarming position in which he finds himself, his 
thoughis necessarily diverted from the words of the reader by 
the noise and bustle about him, the prisoner would find himself 
incapable of fixing his attention closely on the several facts, 
the hurried recital of which gives him no time to appreciate 
their importance, or consider their bearing on the case made 
against him. If he does understand their significance at the 
moment his mind will not have dwelt on them long enough to 
enable him to fix and arrange them in his memory, so that when 
his time comes to defend himself he can cross-examine or make 
answer in reference to them in detail in his address to the Jury. 
All that will be present to his mind when he comes to his defence 
will be a blurred and most imperfect impression of the case 
. which he has to meet. But that is not all. The course we 
suppose to have been taken ôf reading his deposition to one of 
the -witnesses against the prisoner, and putting the question to 
him whether or not the deposition is true is not only open to 
the objection that it is putting a leading question in the most 
objectionable of all possible forms; prompting the witness as 
to all the details of the story which he is expected to tell, in 

a great degree therefore depriving the prisoner of the means of 
ees the veracity, or the recollection of the witness by cross- 
examination; but to the witness himself it is a dangerous snare. 
He is reminded that on a former occasion he deposed to circum- 
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stances tending to establish the prisoner’s guilt and it is impliedly 
intimated to him that the same story is expected from him again. 
To illustrate further the injury to the prisoner that may result 
from this course of proceeding, suppose on the former .occa- 
sion the witness spoke positively to having recognized three or 
four prisoners then under trial amongst a body of dacoits and 
«also named one or two other persons not before the Court. 
Suppose the witness to be speaking quite honestly, and to the 
best of his knowledge; he could not as regards such other 
persons speak under the same sense of responsibility ashe would 
with respect to a prisoner under trial. He might have felt 
some doubt, hesitation, or uncertainty as regards the absent 


. person which he might not have thought it necessary to express.’ 


No one would be there to cross-examine, to check his statements 
as regards such persons, or to induce him to consider whether on 
reflection he really was quite as sure of their identity as he sup- 
posed and represented himself tobe. Ifat the end of two years the 
deposition is put into the hand of the witness it would at once 
occur to him to think that having when the facts were quite fresh 
in his memory spoken positively to the identity of the person he 
was no doubt then right. Doubts and hesitation would be for- 
gotten or cast away and he would feel sure that what he then 
said was correct. 

In the present case the facts are few and simple, and it may 
be that the prisoner has sustained little or no actual injury by 
the course adopted at the trial. But I would say with their 
Lordships of the Privy Council in the case I have cited that the 
object of a trial is the administration of justice in a course as 
free from doubt or chance of miscarriage as merely human admi- 
nistration of it can be. 

A. prisoner defending himself against a charge of an offence 
alleged to have been committed along time previously, if he 
has any defence, must always be under a great difficulty in 
substantiating it by ‘proof, and therefore in such cases it is pecu- 
liarly necessary to see that the case for the prosecution is not 
conducted so as further to prejudice him. It is impossible to 
say that the prisoner may not have been injured in his defence 
by the course adopted in the present case. 
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As the evidence has not been legally taken, this Court has 1869 
not before it materials on which it can properly form a correct Queex 
judgment as tothe guilt or innocence of the appellants, and Bisnowari 
therefore according to the opinion of the Full Bench upon an i 
analogous point, in Elahi Buksh’s case, it is necessary that there 
should be a new trial. This is a Jury trial in which the Court 
has not the power to reverse the finding of the Jury ona ques- 
tion of fact. The prisoner has a right to the opinion of the Jury 
orof this Court on evidence duly and legally taken against him, 

I am therefore of opinion that the conviction must be quashed, 
and that a new trial must take place. 


JACKSON, J.—I concur with Mr. Justice Norman that thee 
mode in which this trial was conducted was irregular. The - 
evidence of witnesses given and taken down in the absence of 
the prisoner is no evidence against the prisoner. The irregula- 
rity alluded to is one which has been frequently animadverted 
upon by this Court, and upon which numerous trials have been 
set aside even in the time of the late Sudder Court. The con- 
viction of the prisoners is quashed, and a new trial will be held. 


Before Mr, Justice Norman and Mr, Justice E. Jackson. 
THE QUEEN v. PUNAI FATTAMA AND ANOTHER (PRISONBRS.) r ee 
une 14, 
Death caused by Snake-charmers—Culpable Homicide— Murder. Geer 2 ae 


Certain snake-charmers, by professing themselves able to cure snake bites, 
induced several persons to let themselves be bitten by a poisonous snake. 
From the effect of the bite three of these persons died. 

Held, that the offence was murder under clauses 2 and 3 of section 300 of 
the Penal Code, unless it could be brought within the Sth exception to that 
section. If the prisoners really believing themselves to have the powers they 
_ professed to have induced the deceased to consent to take the risk df death, 
the offence would be'culpable homicide not amounting to murder. 


Tue facts are fully stated in the judgment of 


Norman, J.—The prisoners have been convicted by the 
Judge of Purnea concurring with the Assessors, of the offences 


of culpable homicide not amounting to murder, of three persons, 
Aek 
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1869  Jatru, Menghan and Jikri, and of-causing grievous hurt by 
 QuzeN means of dangerous weapons and means to Itwari Musahar, and 
PUNAT Fat- sentenced to five years’ rigorous imprisonment. They appeal. 
Ga From the evidence as taken before the Judge, it appears that - 

the prisoners who said they were gurus and came from Cara- 
gola joined a gang of coolies employed in making bricks and 
doing other work for the Darjeeling and Caragola Road, and 
offered to teach them snake incantation. Ten or twelve coolies, 
amongst whom were the three deceased and Itwari the injured 
man, were learning the incantation. They were to have paid 
Rs. 2 or 1-8 each tothe prisoner. After some days the prisoners 
wished the deceased and their other pupils to allow themselves to” 
. “be bitten by snakes. They produced from an earthen pot two 
koraits and a keranti. The witness Bachu Sirdar says, “they began 
€ to make the snakes move about in front of us all. We became 
“ afraid. They said,‘ why do you fear, we are gurus, and will soon 
“restore you.’ After this they made us place our right hands on the 
“ ground and began to make the big korait move towards our 
‘hands. We immediately from fear raised our hands. After this 
“ the prisoners struck us with rattans, and when the ‘snake moved 
“toa distance, we again placed our hands on the ground. Then 
“the prisoners took the snake near to Jitru, Menghan, Jikri 
“and Itwari, and by striking it with a rattan made the snake 
. “bite Jitru on the fore-finger of the right hand. The throat 
“of Jitru immediately became dry, and he became senseless. 
«c Then the snake was made to bite Menghan on the fore-finger. 
“of the right hand; but Menghan did not suffer or become 
‘senseless. After this the snake was made to bite Jikri on 
ethe- right hand; he did not either become senseless, but 
‘‘yemained tottering. Then the snake was made to bite Itwari 
‘on the right wrist. He did not appear to suffer, Then Jitru 
s died two hours before dawn, and the prisoners then ran away.” 
The witnesses went in search of them, arrested them at 10 
o'clock the following morning, brought them back and made 
them over to the police. The story told by the witness Bachu 
Sirdar is corroborated by Itwari, Lalu and Lochan. There 
is no substantial difference in their statements, except as one or 
another gives fuller details on particular points. 
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The examination of the prisoners before the Magistrate shews, 
that they were fully aware of the deadly character of the bite 
of a korait. The-prisoner Punai says, he broke out the fangs 
of the korait and squeezed out the venom a week before the 
occurrence. He admitted that he knew the korait was a deadly 
snake. Jumai said he knew nothing about its teeth being 
extracted. He said ‘ when the snake was brought in, a pang of 
fear shot through my vitals, and I was afraid of its biting.” 

When the first man Jitru had been’ bitten and was suffering 
from the effects of the bite, the prisoners did not at once desist, 
but went on urging the snake to bite others. When they found 

.Jitru suffering, they apparently did not occupy themselves with 


-uttering over him their mantra, which, according to the statement” 


of Jumai before the Magistrate, is nothing more than “O 
mother, one of your children has bitten this person, heal, &c.” 
When the snake was exhausted and could bite no longer, their 
attention was directed not apparently to the sufferers but to the 
snake. They took it up, rubbed it, and having partially 
restored it painted it on the head with vermilion and turned it out 
in a paddy field. 

The motive for the act of the prisoners does not seem to have 
been the desire of gain. ‘Though they were to have got from 
their pupils two rupees and one rupee and eight annas each for 
teaching, they do not seem to have actually received anything or 
even to have pressed for payment.’ The deceased did not force 
the experiment on the prisoners. They did not desire to have 
the value of the charm tested in their own persons. - 

They did not willingly allow themselves to be bitten. It is 
proved by all the witnesses that the coolies were afraid of the 
snake, and it was by repeated assurances from the prisoners 
- that they were gurus, and would protect them from harm, and 
even by actual force, for the prisoners are said to have struck 
and twisted the ears of some of them, that the coolies submitted 
to be bitten. 

It is a most extraordinary case. The Judge thinks that the 
‘act was not done with the intention of causing death, but to show 
that the prisoners possessed the power of restoring to health 


persons who may have been bitten by venomous snakes, Look- 
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1869 ing at the ignorance and superstitious. -practices which, seem 

" Queen to prevail amongst the low caste coolies, to- which the pri- 

Poxat Far- soners and the deceased belonged, the conclysion arrived at by 

ae ae the Judge upon the evidence, as it stood before him, was probably 
i correct, 

- The Judge finds the prisoners guilty of aiie homicide 

not amounting to murder. The Judge seems to assume that the 

case does -not come within section 300. He refers to’ clause 1, 

and says that the act was not done with the intention of causing 

death, and that none of the illustrations apply. But clause 2 

4 applies to the case, and clause 3 still more expressly. The act 

” “was done with the intention of causing such bodily injury, that 

+ isa bite by adeadly snake, which the offenders knew to be likely 

i to cause the death of the person to whom the harm was caused. 


which, in a case like the present, might exist under clause~-2.. 
It says it is murder if the actis done with the intention of causing 
bodily injury to any person, and the bodily injury intended to 
‘be inflicted is sufficient, in the ordinary course of nature, to 
cause death. Illustration C, is as follows: “ A intentionally 
c giyes Z a sword cut, or club wound sufficient to cause the 
“death of a man in the ordinary course of nature. Here. A is 
BGs “ guilty of murder, though he may not have intended to cause 
PT sees Ds death.” 

+ ` The two clauses explained by this illustration show that the | 
' act of the prisoners in wilfully and intentionally causing the 
“. deceased to be bitten on their naked bodies by a deadly snake; 
an injury sufficient in the ordinary course of nature to cause 
death, is not the less murder, though they may havgbelieved 
that they could remove, and intended to remove by their incan- 

tations, the effects of the injury. 

If the offence is not murder, it is because it falls within the 
5th exception in section 300, namely, where the deceased takes 
the risk of death with his own consent. Section 90 provides 
that a consert is not such a consent as is intended by any section 
of this Code, if the consent is given under misconception of 
fact, and if the person doing the act knows or has reason to 
believe that the consent was given in consequence of such mis- 


Clause 3 appears to have been enacted to obviate any ¢ doubt. p 
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conception. No doubt, the deceased gave their consent under a 
misconception of fact, namely, a belief that the prisoners by 
incantations could heal, or protect them from the effects of the 


bites of venomous snakes. 


But if as the Judge held- the prisoners believed, though 
erroneously, that they had the power of restoring to health 
persons who might have been bitten, in that case they did not know 
that the consent of the deceased was given “in consequence of a 
misconception.” They must in that case have acted in the belief 
that the deceased gave their consent with a full knowledge of the 
facts and in the belief of the existence of powers which the prisoners 
asserted and believed themselves to possess. It is because on 
the finding of the Judge, the case appears to come fairly within 
exception 5, that I think the conviction of culpable homicide 


- ünder section 304 must be taken to be correct, and in that view of 


sue’ case the sentence of five years’ rigorous is aces seems 
to me & very proper one. 

There are, however, circumstances in this case which lead to 
a suspicion that the guilt of the prisoners in causing the snake 
to bite the coolies may have been of a far deeper dye than 
the Judge supposes. -Itwari, says Punai and Jumai, held a puja 
of Bischari in the angin of Musan’s house. If by Bischari is 
meant Bisseswari, the puja was a puja to Kali or Bhowani, 


the goddess of the Thugs, the goddess of whom it is said that 


the blood of a human being delights her for a thousand years. 
But ithas been suggested that the puja was what is called a 


Beshari puja, from bish (poison).- But ifthatisso, the question ` 


still remains who was the goddess to whom the puja was addressed. 
Jumai says, “ we did puja to the snake-deities, offering flowers and 
sweetmeats.” The snakes were brought in and put in an earthen 
vessel on the mandab, or puja place, and were taken from thence 
and made to bite the deceased. The prisoners cherished the 
snake, when exhausted by biting, and not only did it no injury 
themselves, but carried it off to a placeof safety, painted its 
head with vermilion, as if to indicate that it was a sacred object, 


andto protect it from all harm, and then ran away. 


It looks as if in causing the -death of the coolies the prisoners 
were performing some religious rite, or. doing an act in honor or 
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for the gratification of their goddess, It seemis to me that some 
inquiry should be made by the police as to the pulsoner’s associ- 
ates and their habits. Jumaisays that he was bitten by a korta 
the Dussara before last, and shewed the marks on his arm. 
He also says that he saved the life of Brihaspati, a gariwan, 
by his mantra, in the previous year. The appeal is rejected. 


“Jackson, J.—I certainly would not interfere with the con- 
viction of the prisoners or with the sentence passed upon them. 
The only doubt which I have regarding their case is whether they 
should not have been convicted of the offence of murder. The 


prisoners are snake-jugglers or charmers. The proceedings’ 


held upon this trial prove incontestably that they possess no 


charm or antidote against the bite of "a deadly snake, and 


also that they have no belief in any charm. They, like all 
jugglers, impose upon the credulity of other persons by pre- 
tending to rely upon charms, and in this way endeavour - to 
make money. From constant practice they are able to handle 
snakes without undergoing any particular risk, and the sole 
charm which they possess is the precaution which they take with 
venomous snakes of removing the poison from their fangs and 
sometimes of removing the fangs altogether. That is the only real 
defence which is made in this case. One of the prisoners states 
that they had broken the snake’s fangs and destroyed its power 


-of injuring others. From his own account, however, this had been 


done a week before the prisoners made the snake bite the coolies - 


and most probably the poison fangs had not been totally des- 


‘troyed and had filled again, and hence death followed upon the 


bite. 4 


It seems to me that in trying this case we should deal with the 
prisoners in exactly the same manner as we should deal with any 
other person who acted as they have done. We should at once 
discard all idea that they have any charm over a snake bite or 


_ even that they believe they have, unless they can prove it. On 


the contrary the prisoners being in the constant practice of dealing 


with snakes, must be heldtohavea thorough knowledge of the dead: 
ly nature of the bite of a korait, and it is for them to show that 


when they made a deadly korait lite several people and cause‘the 
death of three persons they had taken the most certain precau- 
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tions to prevent the bite from being injurious. If they cannot 
prove this, they should be dealt with as any. other person would 
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be who made a poischous snake bite any one. The consent of Pox ar Pat- 


the coolies to be bitten, is in my.opinion, under the law, no consent, 
because it was founded on a misconception of facts, and the pri- 
soners knew that the consent was given in consequence of such 
misconception. The coolies- believed that the jugglers had power 
by charms to cure snake-bites. The jugglers pretended that 
they had such power, when they had no such power, and the con- 
sent to be bitten was given by the coolies only under the mis- 
conception that the jugglers possessed some such power. The 
jugglers then knew that the consent of the coolies was given 
under a misconception ef facts as to their power over snakes. . I 
concur with Mr. Justice Norman that the offence of the pri- 
soners comes under the 4th. clause of section 300. Culpable 
homicide is murder, if the person committing the act knows that 
‘it is so imminently dangerous that it mustin all probability cause 
death;-and commits such acts without any excuse for incurring 
the risk of causing death. Any person who makes a poisonous 
snake bite another, must be held to know that he is likely to cause 
death, and must be held to know that it is an act imminently dan- 
gerous; and there was no excuse for incurring the risk of death 
inthis case. The prisoners being snake-charmers must be held 
to know the effect of snake bites better than other people. It is 
no sufficient answer for them to say that they thought that 
they had made the snake safe by destroying his poison fangs and 


bag a week previously. The evidence proves that one of the -> 


men bitten suffered from the snake-bite even before the snake 
had been made to bite the others, and still the prisoners went on 
and made“the, snake bite another person. Even if the prisoners 
.supposed when they commenced that the snake was at the time 
innocuous, they must have seen when the first cooly was so imme- 
diately affected by the bite, how dangerous it was to go on with 
their proceedings. They must have known that the act they were 
committing was likely to cause death. 

#7 do not see that there is any thing to be gained by further 
inquiry, ` ` The prisoners seem to,me to have been mere snake 


jugglers imposing upon the people, in order to make money, 
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and pretending to teach snake-charms or, incantations in return 
for which they were to obtain money from the persons whom they 
were teaching. 


Before Mr. Justice L, S. Jackson and Mr. Justice Markby. 
In tHe matter of DOMESTIC SERVANTS.” 
Act XIII. of 1859—Servants—Artificer, Workman, Laborer. 


Act XIII. of 1859 does not apply to contracts for a “ chakri,” domestic or 
personal service, but to contracts to serve as artificer, workman, or laborer. 


Jackson, J.—We are of opinion that Act XIII. of 1859 
does not apply to contracts to serve as domestic servants, and 
that the proceedings of the Deputy Commissioner, sitting as 
Magistrate i in the two cases before us, were erroneous. 

To bring any person under the operation of the Act, it must 
be shown that he has contracted to serve as an ai work- 
man, or laborer. 

This was not shown in either of the cases before us: on the 
contrary, the agreement produced was for “ chakri,” which 

usually means domestic -or personal service, and not service of 
the kind referred to in the Act. 

The accused, Sukura, was sentenced to rigorous imprisonment 
for one month. The sentence must be reversed. 

The accused, Subhai, agreed to complete the remainder of his 
service, and a recognizance to that effect was taken from him. 
This recognizance must be quashed as taken without authority. 


* Reference from the Judicial Commissioner of Assam, under section 434 of the 
Code of Criminal Procedure. 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 
THE QUEEN v. RAMTAHAL KAHAR. 


Grave Provocation—Presumption—Loss of the Power of Self-Control— 
Providing oneself with a Deadly Weapon— Culpable Homicide not 
amounting to Murder. 


The wife of the prisoner had been forcibly taken to the house of the deceased, 
a native physician, who alleged that her presence was necessary to the due per- 
formance of certain incantation. The prisoner armed with a sword and watching 
from the roof of the house saw his wife being actually violated by the deceased. 
He jumped down from the roof and struck deceased with his sword in several 
places, from the effects of which he died. 

Held, that the prisoner’s conviction for murder could not be sustained. The 
offence committed was culpable homicide not amounting to murder. 

Norman, J.—The prisoner has been convicted by the Judge 
of Gya of the murder of one Bahuri Tewari, and sentenced 
to transportation for life. While passing this sentence, the Judge 
suggested that the papers should be sent to thé Lieutenant-Go- 
vernor of Bengal, in order that the sentence might be reduced 
if his Honor should think fit to exercise the powers of mitigat- 
ing the sentence, under section 54 of the Criminal Code of Pro- 
cedure. 

On a perusal of the abstract statement of the cases tried be- 
fore the Sessions Judge, we sent for the record under section 403. 

The facts are shortly as follows :— 

The prisoner is a ryot, and he and his wife appear to be ser- 
vants of one Durgaprasad. He, suffering from partial blindness, 
sent for the deceased Bahuri Tewari, a brahmin, who practised as 
a baido or native physician. 

Bahuri represented that he must perform certain incantations 
for which the presence of a young woman was necessary. The 
wife of Durgaprasad assisted by two female servants, and her 
brother, Narayan Sing, forcibly took the prisoner’s wife, Chunya, 
to Bahuri to do some Puja. They fastened the door and 
went away, leaving her with Bahuri. This was on Wednes- 
day night. On the following day she complained to her hus- 
band, the prisoner. The prisoner says that she told him she had 
been-ravished by Bahuri, and'that she would not survive the 
disgrace, Chunya in her, evidence says that she did not tell 
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her husband that she had been ravished on Wednesday night, 
but that she told him all that had occurred, which.was that after 
she had been left with Bahuri, he told her to prepare a Chula 
in the corner to light a fire and place incense on it; that there 


- was then a noise at the’ door; that Bahuri asked if there was. 


any one outside, and then let her go. 

The prisoner borrowed a phulsz, or sword, and on the fiiov 
night placed himself on the roof of the cow-house, in which 
Bahuri and his nephew lodged, to watch what went on. 
= The prisoners wife was again taken to Bahuri. After 
some pretence at incantations, Bahuri threw her on a charpoy, 
and attempted to have connection with her by force. The pri- 
soner jumped down from the roof, and rushed into the room; his 
wife escaping by the door saw the prisoner strike Bahuri with 
the sword m several places. From the effects of the wounds 
so received, Bahuri died the next day from loss of blood. 

It appears to me that the prisoner should not‘have been con- 
victed of murder. I think the story of the wife that she had not 
been ravished, and did not complain to her husband that she had - 
been ravished on the Wednesday night, is evidently true. The 
prisoner, no doubt found himself helpless, unable to resist the 
united influence of Durgaprasad, who stood in the relation to — 
him of both master and zemindar, of his master’s wife and 
family and of the Brahmin Baido. Practically he probably 
could not have prevented his wife from being left with the Baido 
for the purpose of his incantations. All he could do was to 
watch and protect her if she should be assailed during the night. 
The deceased is described'as'a robust middle aged man, and he 
had a nephew with him. It seems not unreasonable that the 
prisoner should have provided himself with a weapon of offence 
on such an occasion. When the prisoner found that his wife 
was actually bemg violated by the deceased, it seems to me 
that he received the gravest of all possible provocations, ‘and 
that he may, and ought to be presumed to have been deprived of 
the power of self-control by such provocation. The wounds were 
just what a man under the impulse of sudden passion on a suddén 
emergency would inflict, Having strýck three or four blows, the 
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prisoner. went away without waiting to see the effect of them, 
without staying to see that he had killed the deceased out-right. 


There was no mutilation and no wanton cruelty on the prisoner’s Rasranat. 
Kar 


part. The offence of which the prisoner should have been found 
guilty is culpable homicide not amounting to murder. I think 
a sentence of eight months’ imprisonment to be computed from 
the date of his sentence by the Sessions Court will be amply 
sufficient to meet the ends of justice. 


JACKSON, J.—I quite concur. 


4 iinet yj e E 


_ Before Mr. Justice Norman and Mr. Justice E. Jackson. 
| THE QUEEN v. HARDYAL. ` 


Power of Sessions Judge—False Evidence—Penal Code, ss. 193, 194. 


The Sessions Judge has no power to commit a man for having given false evi- 
dence before the Magistrate, but he can commit him for having given false evidence 
in his own: Court. 

In the trial of a prisoner for murder, a witness stated on oath before the Siesta 
Court that another had committed the murder, whereas before the Magistrate he had 
stated as was the fact that the prisoner had committed the murder, 

Held, that such witness was guilty under section 198, and not under section 194 


of the Penal Code, as he did not know that he would cause a + conviction for 
murder. ` 


~ 


JACKSON, J.—The Judicial Commissioner has now proved 
the deposition which the prisoner gave before the Sessions Court 
in the trial of Mohan Lal for murder. In that deposition, the 
prisoner stated that one Dava had cut down his aunt Patt. It 
is proved that before the Magistrate he had stated that Mohan 
Lal had committed the murder. The other evidence taken in 
the case also proves that Mohan Lal committed the offence. 
Finally, the prisoner in his defence has admitted that his depo- 
sition before the Judicial Commissioner was false, and that before 
the Magistrate was the true statement. The prisoner is there- 
fore guilty of having given false evidence before the Judicial 
Commissioner, but I think his offence fails within section 193 
and not section 194. The prisoner, when he made that false 
deposition, did not know “that he would cause, or know it to be 


18698 
ed 


TAR. 


1869 


30 


July 13. 


36 


1869 


QUEEN 


V. 
HARDYAL. 


HIGH COURT OF JUDICATURE, CALCUTTA f[B. L. R. 


likely that he would cause Dava to be convicted of the offence 
of murder. In fact in giving that deposition in the trial of 
Mohan Lal, he could not possibly cause the conviction of Dava 
of murder. The offence, however, tending as it might have done 
to throw suspicion on an innocent person of the murder, which 
the prisoner knew was committed by Mohan Lal, was of a more 
than usually grave description. I would therefore sentence the 
prisoner to two years’ rigorous imprisonment. 

I have confined my attention to the deposition made before 
the Judicial Commissioner, because a Sessions Court has autho- 
rity to commit only for perjury committed before such Sessions 
Court. It has no authority to commit for perjury committed 
before the Magistrate. It follows that the charge for perjury 
before the Magistrate framed by the Judicial Commissioner was 
irregular. 


Norman, J.—I concur in reducing the sentence on the 
grounds stated above. 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 
THE QUEEN v. MATI KHOWA., 


Powers of Judicial Commissioner to Commit——False Deposition—Alterna~ 
tive Statements. 


A Judicial Commissioner has no power under section 172 of the Code of Crimi- 
nal Procedure to commit a witness for a false deposition given before the Aant 
Commissioner. 

The evidence of a writer in the Judicial Commissioner’s Office to the effect that 
“the document shewn to him is a deposition taken before the Assistant Commis- 
sioner; it appears to have been taken in due form upon solemn affirmation and is 
attested by the signature of the Assistant Commissioner,” is not sufficient evidence 
of the prisoner having duly deposed. 

Per Norman, J.— Query no-withstanding the decision of the Full Bench as to the 
correctness of apavichons for perjury upon alternative statements. 


In an alternative charge that the statement of the prisoner 
before the Assistant Commissioner was false, or that his statement 
before the Judicial Commissioner was false, his statement before 
the Judicial Commissioner was fully proved, but there was no 
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direct evidence to prove the deposition made by the prisoner 1869 
before the Assistant Commissioner. QUEEN 
Mati Krrowa. 


JACKSON, J.—The papers of this case have been sent for an 
examination of the abstract statement. The prisoner has been 
convicted of the offence of perjury in the alternative, either that 
his statement before the Assistant Commissioner was false or that 
his statement before the Judicial Commissioner was false. These 
depositions were made in the trial of one Pahita for the murder 
of a child. Before the Assistant Commissioner the prisoner 
had stated he had seen Pahita taking a child with her, but did 
not know who the child was. Before the Judicial Commissioner 
he had deposed that he met Pahita leading a child, whom he 
knew to be the child of Gorai. The Judicial Commissioner there- 
upon committed the prisoner for trial. I understand that he acted 
under section 172, Criminal Procedure Code, and the following 
sections, as the charges against the prisoner are signed not by 
the Assistant Commissioner but by the Judicial Commissioner, 
who holds the position of Sessions Judge. On the trial the 
deposition made before the Judicial Commissioner was fully 
proved, but there was no direct evidence to prove the deposition 
made by the prisoner before the Assistant Commissioner. The 
writer of the Judicial Commissioner’s Office merely deposes 
« that the document shown to him is a deposition taken before 
“the Assistant Commissioner. It appears to have been taken 
‘sin due form upon solemn affirmation, and is attested by the 
“ sionature of the Assistant Commissioner.” The Judicial Com- 
missioner accepted this evidence, and upon it charged the jury 
who convicted the prisoner in the alternative. The prisoner 
pleaded guilty to having made a false statement before the Assist- 
ant Commissioner, but averred that his statement before the 
Judicial Commissioner was correct. The Judicial Commission- 
er sentenced the prisoner to three years’ imprisonment remarking 
on the lamentable indifference which witnesses manifested for the 
truth, 

Upon the facts this Court has no power to interfere. But the 
committal of the prisoner by the Judicial Commissioner for a 
false deposition given by the prisoner before the Assistant Com- 
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1869 missioner, is illegal, Section 172 gives the Sessions Court, that 
Quezx is the Judicial Commissioner, power to charge a person for an 
Marı Enowa, offence committed before itself; but not for an offence commit- 
ted before the Assistant Commissioner. The evidence also as 
to the prisoner’s deposition before the Assistant Commissioner 
is in fact no evidence at all, Under such circumstances, the -> 
conviction as to the statement made before the Assistant Com- 
missioner cannot be sustained, and it follows that the conviction 
in the alternative must equally fall. 


NORMAN, J.—lI entirely concur. There was no evidence before 
the jury that the prisoner was examined before the Assistant Com- 
missioner. The mere production of a deposition purporting to be 
signed by the Assistant Commissioner isnot enough. There is no 
evidence that what the prisoner said before the Assistant Com- 
missioner was known or believed by him to be false. The pri- 
soner says he made a mistake, and I think it quite intelligible 
that he may have done so, or fiot made his meaning clear. There 
is no doubt a contradiction between the statement made before 
the Assistant Commissioner that he saw Pahita leading a child.. 
and that he did not know the child, and that made before the Ju-** 
dicial Commissioner thatshe was leading a child, and that he knew 
the child to be the child'of Gorai, Dome. Butitis quite possible 
that when he saw the -child in the first instance, he did not 
recognize it, but afterwards on reflection satisfied himself it was 
the child of Gorai. . oe 

The prisoner seems to have made two contradictory statements; 

. and without any enquiry as to which statement was untrue, with- 
out any satisfactory enquiry as to whether the statement supposed 
to be false was made wilfully and corruptly, whether the prisoner 
knew or believed it to be false, he has been convicted and 

sentenced to three years’ imprisonment for giving false evidence. 
As far as I can judge, from the very short summary enquiry. 
that took place, it was wholly or almost immaterial whether the 
prisoner knew or did not know the child to be the child of Gorai.’ 
I agree that the conviction must be quashed, and the prisoner dis- 
charged. 

I desire to add that I think it desirable that the question 
of alternative convictions in cases of perjury should be reconsider- 
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ed. ‘I dissented from my learned ‘brothers ain the case 
on this subject was before the Full Bench, and subsequent 
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experience leads me to think that I ought to have expressed my Marı Knows. 


dissent in more unqualified terms than I did. In the present 
case there was not before the jury any evidence to show that the 
prisoner’s statement made’ before the Judicial Commissioner was 
not quite true. This is the only statement in respect of the 
supposed falseness of which the “Judicial Commissioner had 
authority to try the prisoner. 


4 


Taar nw ner erent oy 


Before Mr, Justice L. S, Jackson and Mr. Justice Markby. 
In THE MATTER Or tan NORTHERN ASSAM TEA COMPANY.* 


Act VI. of 1865 (B. C.), ss. 31 §& 32—Protector of Laborers, Powers of— 


Wages of Laborers—Mode of taking Account. 


Held, that until an enquiry is made under section 31, Act VI. of 1865 (B.0.), the 
Protector of Laborers is not competent to act under section 33, 
That the procedure under section 31 must be conducted in accordance with section 
444 of the Criminal Procedure Code. : 
-` That to support a conviction under section 32, Act VL of 1865 (B. C.) it must 
` be shewn that the wages or part of the wages due have remained unpaid for more 
than six months. Butin an account current, the payments are not to be appro- 
priated for the wages of the month in which the payment was made. 


Tuts was a reference by the Officiating Judicial Commissioner , 


of Assam, for reversal of the order of the Protector of Laborers, 
under the following circumstances : 

This proceeding is taken with reference to a case under Act 
VI. (B. C.) of 1865, of certain laborers in the employ of the 
Northern Assam Tea Company, who appear, though this is not 
directly stated by the Protector in his judgment, to have been 
released from their contracts with’ the Company, and to have 
been awarded in the aggregate rupees 635-5-10. 

In appeal it is contended, that the Protector’s proceedings 
were illegal; that there was nothing before him to have warrant- 
ed a conclusion that the wages of the laborers had. not been 
. paid for a period of more than six months after they had become 


* Reference under section 434 of the Code of Criminal Procedure, from the Judi- 


cial Commissioner of Assam. 
. 7—d 


1869 
July 13. 





ee 


40 HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R. 


i869. due; and that owing to the decision of the Protector of Laborers; 
ie the Northern Assam Company have been subjected to loss, 
Norrnern having been deprived of the valuable services of ‘the laborers, 


oman and having had to pay rupees 630. With reference to this 

appeal, the Court having perused the proceedings held by the 

Protector of Laborers, is of opinion that the objections taken to 

them merit attention. z f 

In the first place, in conducting ‘his enquiry upon the com- 
plaint of the laborers of Hugrijan Tea Garden, the Protector 
has altogether ignored procedure. There is nothing m the record 
which can be deemed evidence.’ Parties were not examined 
according to law on solemn affirmation; evidence was not taken 
in support af their representations; and with reference to the list 

_ of laborers appended to the Protector’s deciston, there is nothing 
to prove that the entries therein made are correct according to 
the factory books, as far as can be gained from the Protector’s 
notes. In all 55 laborers made complaint to him, representing, 
with the exception of one man, that they were seven months in 
arrears of wages; but with reference to such statements, there 
is nothing m the record to show what amount of wages the 
laborers were entitled to, or to demonstrate the date on which 
they last received payment. All that is apparent is, that the 
laborers had a running account from month to month with the 

‘factory ; and that when the Protector held his enquiry, Certain 
balances were due to them. 

The Protector in his decision writes: “ I am decidedly of opinion 
“that 47 of them have made out a good case, and that I believe, 
“according to the simple and natural reading, of section 32, Act 
« VI. of 1865.” 

. Now though the Protector writes about “simple” and “natural” 
reading, yet he does not explain his impréssions in connection 
with such words. On referring to the law, Act (B. C.) VI. of 1865, 
section 32, the Court finds that in the matter of non-payment of ` 
wages it enjoins, that ifit shall be proved before a Magistrate that 
the wages af a laborer have not been paid for a period of’more 
than six months after they shall have become. due, it shall bé ` 
lawful for the Protector, on the application of the laborer, to 
cancel the contract of such laborer ; and to award him compen- 
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sation not exceeding 30 rupees. Now, in‘respect to the provi- 1869 


sions of this law, there would appear to the Court to be but one Rae 


interpretation to its meaning, which is, that to meet it, it must Norrazky 

. . Assam TEA 
be proved that a laborer has not received his wages, has not Comrasy. 
received payment on such account over a period of six months, 


that is to say in common parlance that he is six months in 








arrears of wages. 

For the reasons given, thé Court being of opinion that the pro- 
ceedings held by Dr. Meredith, Protector of Laborers, are contrary 
to law, and that they did not warrant the conclusion he came to, 
would set aside his judgment : but as the Court does not consider 
that it has jurisdiction in the matter of this appeal, inasmuch 
as there is nothing in Act (B. C.) VI. of 1865 to show that an 
appeal will lie to the Sessions Court, under the circumstances 
the Court is obliged, agreeably to the provisions of the Criminal 
Procedure Code, section 434, to submit this proceeding, together 
with the papers in the case, for the orders of the Honorable the 
Judges of the High Court of Judicature ` ` 


Judgment of the Court was delivered by 


MARKEY, J.—The Magistrate and Protecter of Laborers 
appears to us to have proceeded in a manner which is altogether 
illegal, and to have made a wrong and illegal order. The Act evi- 
dently contemplated twoentirely distinct proceedings by two distinct 
officers, in sections 31 and 32; and the fact that the same officer 
is both Magistrate and Protector of Laborers does not enable 
him to merge these two proceedings into one. Until the inquiry 
under section 31 has been completed by the Magistrate, and it 
has been ascertained by him that the wages of the laborers are 
more than six months in arrear, the Protector of Laborers is not 
competent to act under section 32. j 

The inquiry by the Magistrate under section 31 is also one 
which we think must be conducted in accordance with section 
444 of the Code of Criminal Procedure; that is to say, ds near 
as may be, in accordance with the ordinary procedure of a 

” Magistrate’s Court. A definite complaint must be made; the 
party complained against must be duly summoned; the wit- 
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1869 nesses sworn and examined; a formal order drawn up and a full 
Paiet record kept of the proceedings. The Magistrate is not at liberty 
D : . . i 
Norruzen to enter into a correspondence with parties concerned as to the 


aia interpretation of the law, but musi decide it for himself after 
hearing the arguments of the parties or their agents. 

Even upon the merits, as far as we can gather from the 
memoranda sent to us, we think the order was wrong. We think 
that there was nothing to show that the wages of these laborers 
had not been paid for a period of six months. We do not say 
that to support a conviction under this Act six months’ full 
wages must be due, but clearly there must be some wages due 
which have been more than six months unpaid. There the 
coolies -had received something on account every month less 
than the full amount of their wages; but it seems a strange 
mode of making up the account to appropriate these payments 
to the actual month in which they were made. The natural 
and ordinary course in an-account current, is to appropriate 
payments to the earliest debt due, and unless some special arrange- 
ment was shown to have been made io the contrary, that is how 
the accounts of these labourers ought to have: been made up. 
No such arrangement was shown, and we think, therefore, that 
the Magistrate’s computation was Incorrect. l 

Upon these grounds we set aside the order of the Magistrate; 
but as the sums ordered to be paid to the coolies do not appear 
to exceed the amount actually due for wages, we do not consider 
it necessary to order those sums, if paid, to be refunded. 
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Before Mr. Justice L, S. Jackson and Mr. Justice Markby. 


THE QUEEN v. GAJRAJ AND ANOTHER. 1869 


; es July 20. 
Document- Eividence—Misdirection. romana 


Upon a plea of alibi by the prisoners that they had left the place on the 12th of 
. April 1869, and reached Port Canning on the 20th of the same month, and were not at 
Patna on the 30th May, the prosecutor adduced in evidence a written statement 
engrossed on two pieces of stamp paper, one bearing the endorsement of the stamp 
vendor as sold on the 13th, and the other on the 18th April, filed on the 20th April, and 
alleged to bear the verification of the prisoners. No evidence was adduced to prove 
that the prisoners had signed it, The Judge drew the attention of the Jurors to this 
document, and adverted to itin these terms: “Ifthe written statement was drawn up 
on an earlier date thgn thedate it bears, it could not have been prepared earlier than 
the day on which the principal stamp was bought, ze. the 18th.” 
Held, that the document should not have been received in evidence ; and that there 
was a misdirection which contributed materially towards the jury finding the 
prisoners guilty. 


Jackson, J.—I think the objection taken by the vakeel for 
the prisoners in this case must prevail. The objection is that 
, the Judge in his direction to the Jury has drawn their attention 
to a certain paper which was put in as evidence for the prosecu- 
tion, and which purported to be a written statement on the part 
of the two prisoners and other persons. That statement the 
Judge has adverted to in these words: “ The prosecutor has put 
“in a written statement filed in the Sudder Moonsiff’s Court, on 
“20th April 1868, which is verified at foot by Gajraj under 
«his own hand. The verification for Anigriis under another 
“hand. The date of the statement is the 20th, and it is en- 
grossed on two stamps, one purchased on the 13th, andoneonthe 
18th. Ifthe written statement’ was drawn up on an earlier 
“ date than the date it bears, it could not have been prepared 
“ earlier than the day on which the principal stamp ‘was bought 
“7, e., the 18th.” 

This document was apparently relied upon by the prosecu- 
tion as an answer to evidence adduced on the part of the pri- 
soners to prove an alibi; namely, that the prisoners on and for 

" some time before the date of the murder, had been far away from 
Patna, that is to say, at Port Canning, im the neighbourhood of 
Calcutta. The murder took place on the 30th May, and the case 
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1869 made for the prisoners was, that they had left Patna on the 5th 
, QEN Baisakh, and reached Port Canning on the 25th Baisakh. Those 
© Gasgas anv dates correspond with the 12th and 22nd April 1868. Now the 

ANOTHER, RS : l 

way im*Which this document was put in, was that a person named 
Feuzal Huq, who describes himself as a mohurrir of the Sudder 
Moonsiff’s Court, appeared at the trial, and gave evidence in 
these words: “This written statement -of Ram Tohal Sing, 
“Rang Lal Sing, Gajraj Sing, Pratap Sing, Anigri Sing, and 
‘‘Gandowri Sing, was filed by Munshi Durga Charan, on the 
“20th April 1868, and it is dated the same day. The stamp 
“ appear to have been purchased on the 13th and 18th April, 
“ as shown by the stamp vendor’s endorsements. The statement 
c bears the verification of the defendants.” © © . 

“It is quite clear that nothing that is in evidence in any degree 
connected this written statement with the prisoners. The Judge ` 
therefore, if he drew the attention of the Jury to this document 
atall, which he ought not to have done, and ought not to have re- 
ceived it, should have pointed out, in the first place, that there was 
nothing to show that it had been-signed by Gajraj, or had been 
signed by any body on behalf of and at the desire of Anigri the 
other prisoner ; but that, also supposing it to have been so signed and° 
presented, it would be quite consistent with the prisoners being, as 
they alleged, at Port Canning on the 22nd April. They might 
have signed this document on the 18th, and could very well have 
been at Port Canning on the 22nd April; and even supposing 
that they had not arrived at Port Canning on the 22nd April, 
that would not be to my mind a very material contradiction of 
their statement that they had been at Port Canning for a consi- 
derable time before the murder took place. I think it is im- 
possible to say that the production of this document in evidence, 
and the terms in which the Judge has referred to it in his direc- 
tion, have not produced a serious effect on the mind of the Jurors 
and contributed materially towards their finding the prisoners 
guilty. I think therefore that we are bound to use the power 
given to us by section 399 of the Code of Criminal Procedure 
and annul this conviction, and order a new trial of the prisoners 
upon the charges exhibited against them. g 


MARKBY, J.—I am of the same opinion. 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 


In THE MATTER or AMIRADDI anp 31 OTHERS.* | 


Poa 


Penal Code, s. 188—Code of Criminal Procedure, s. 62, 


A Magistrate issued an order warning owners of cattle to take proper care of 
them, and that in case of disobedience or neglect they would be punished according 
to law, and did punish them for disobedience under section 188 of the Penal Code. 

Held, that the Magistrate was not competent, under section 62 of the Code of 
Criminal. Procedure, to pass such an order. The order contemplated under this 
section is in the nature of an injunction, and such an order passed by a Magistrate 
would not be legal. 

That the conviction under section 188 of the Penal Code was illegal. 


A 


Norman, J2—These cases have been sent up by the Judicial 
Commissioner of Assam. It appears that the Deputy Commis- 
oiners of Seebsagor finding that great inconvenience and mischief 
were caused by cattle found straying on the high roads about the 
station and in the bazar, on the 13th of March last issued an order 
warning owners of cattle to take proper care of them ; and that.if 
they let loose their cattle, without any one to look after them, and 
caused such mischief, they would be punished under Act V: of 
1861 and other Laws and Regulations relative to contempt of 
orders. Notwithstanding this order, people continued to allow 
cattle and horses to run at large on the roads. The Deputy 
Commissioner ordered that such cattle should be seized and 
impounded, and on the owners claiming their cattle caused 
proceedings to be taken against them for disobedience of the 
order of the 13th of March. The parties now before the Court 
have been fined in divers small sums, from one rupee to five rupees, 

The Judicial Commissioner, there being no appeal, sent the 
proceedings before this Court, under section 434. And the main 
questions appear to be, first, whether that order was one which, 
under section 62 of the Code of Criminal Procedure, the Magis- 
trate was competent to pass; and, secondly, whether the parties 
now before the Court can legally be punished, under section 188 
of the Indian Penal Code, for disobedience of that order. 
The Judicial Commissioner supposes that -the defendants were 


* Reference under section 434 of the Criminal Procedure Code, from the Judicial 
Commissioner of Assam. j 
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punishable under Act III. of 1857, but that is not so. The 
preamble of that Act recites, that “ loss and injury are suffered by 
“ cultivators and occupiers of land, for damage done to crops and 
“ other produce of land, by the trespass of cattle, and that damage 
“ is done to the sides and slopes of public roads and embankments 
“by cattle trespassing thereon, and that it is expedient to make 
“ provisions for thedisposal of cattle found straying,” and makes 
provisions for such cases. But it contains no enactment provid- 
ing for the punishment of persons causing nuisance to the 
public and interruption of traffic by allowing cattle to stray in 
public roads and bazars. oe 


pe 
a 


On a careful consideration of the 62nd section, we have 
come to the conclusion that the order of the 13th of March is 
not one whicha Magistrate is competent to make under the 
provisions contained in it. The order in question is of, the 
nature of a bye-law—an attempted exercise of a supposed power 
of legislation on the part of the Deputy Commissioner. The 
Code of Criminal Procedure was passed, as appears by its pream- 
ble, to simplify the procedure of certain Courts of Criminal 
Judicature. It certainly would be very extraordinary to findin 
such a Code powers'given to Magistrates to make regulations or 
bye-laws for the government of Municipalities. It is clear that 
the order contemplated by section 62 is a particular and specific 
order addressed to a particular person or particular persons to 
do or abstain from a particular act or particular acts. An order 
in short of the nature of an injunction or command which the 
Magistrate is to make in a judicial capacity as the Judge in a 
Criminal Court, is not a.regulation or a law. 


We think therefore that the parties in question could not be 
convicted under section 188 of the Indian Penal Code of dis- 
obedience of the order of the Deputy Commissioner, by allowing 
their cattle to stray about the roads. We therefore quash the 
conviction. The Deputy Commissioner seems to have supposed 
that he could have proceeded against the offenders under section 34, 
Act V. of 1861. That seems to be a mistake. But probably 
some of them might have been properly punished under sec- 
tion 283 of the Indian Penal Code. 
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Before Mr, Justice Kemp and Mr. Justice Markby. 7 
THE QUEEN v. JAN MAHOMMED. ; -> 


False Evidence—Preliminary Investigation by Magistrate—Act XXV. of 1861, 
: s. 173. 


A Moonsiff sent a witness before a Magistrate, in order that the latter might hold 
a preliminary investigation on a charge of giving false evidence under section 193 
of the Penal Code. The Magistrate, without completing the investigation, sent the 
case back to the Moonsiff, who finally committed the prisoner, Held, that while the 
Moonsiff could have committed the prisoner himself under section 173 of the 
Criminal Procedure Code, without sending him before the Magistrate to conduct the 
preliminary investigation, on a charge of giving false evidence, the Magistrate had 
acted irregularly in not himself eonb een the enquiry. Case remanded to the 
Magistrats accordingly. i i 


TgEprisoner Jan Mahommed, along with his brother Ram 
Mahommed, was sued before the Moonsiff of Rungpore, upon a 
bond alleged to have been executed by them to one Darbaru 
Sirkar. On the 4th June 1869, the defendants, through their 

vakeel, filed a written statement containing the usual verification, 
and denied the execution of the bond. Afterwards the case was 
postponed tothe 22nd June, when Jan Mahommed alone presented 
a petition, stating that he alone executed the bond, and wanted to 


. settle the matter by agreement, and deposed on oath to the same 


effect. Asthere was thus found by the Moonsiff a variance 
between his statements made on the two different occasions, the 
Moonsiff sent the record to the Magistrate for the purpose of a 
preliminary investigation, and, if necessary, for the commitment by 
him of Jan Mahommed before the Court of Sessions. This was on 
the 26th June, and the record was accordingly transmitted to the 
Magistrate ; but the Magistrate without completing the enquiry 
himself and committing the accused to the Sessions, sent the case 
back to the Moonsiff, fixing the 14th July as the day for trial 
before the Sessions. 

The Moonsiff, on receiving back the record, after correction, 
framed. a charge under section 193 of the Indian Penal Code, and 
committed the prisoner to the Sessions. The Officiating Sessions 


* Reference under section 434 of the Criminal Procedure Code, from the acia 


Sessions Judge of Rungpore, dated the 16th July 1869. 
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Judge, by an order of reference under section 434, Criminal Pro- 
cedure Code, dated 16th July 1869, sent the case to the High 
Court for revision on the following grounds: 

“ The committing order of the Moonsiff, if such it can be called, 
is illegal. When the Moonsiff did once make over the case to 
the Magistrate for investigation on a criminal charge, his order 
of commitment, after the case was illegally made over to him 
by the Magistrate, is contrary to law. 

‘s Now it appears to me that the case is not properly before the 

Court, and I think the irregularity is of such a serious-nature 
that the whole proceedings should be quashed. My reasons are: 
lst.—That when once a Civil Court makes over a case to the 
Magistrate for investigation, it must be disposed of by the Magis- 
trate, either by the discharge, acquittal, conviction, or commitment 
of the accused. It cannot be returned to the Civil Court, 3 Agra, 
21 (Prinsep’s Criminal Procedure Cede, 64, first edition). In this 
case also, when the case was once made over io the Magistrate, 
it was clearly beyond the power of the Magistrate to refer it to 
the Moonsiff again for correction or drawing up a charge. 2nd.— 
From the proceedings of the Moonsiff, dated 26th June, it seems 
as if he was referring the case to the Magistrate for investigation, 
but the record shows that he did administer oaths to the witnesses 
so that his proceedings take the same shape as that of a committing 
officer. 3rd.— Nothing can be made out from the charge, as it has 
been framed by the Moonsiff, as to what was the stage of the judi- 
cial proceeding, and what were the statements which constituted 
the offence on which the accused has been committed by the 
Moonsiff. From all this it is evident that the proceedings through- 
out the case, from beginning to commitment, are illegal. 
» © As the accused is up to this time in Aajat, in default of bail, 
I send up the case to the Honorable Court, without calling for an 
explanation from the lower Court, as delay would subject the 
parties to more vexation and trouble.” 


_ The opinion of the High Court was delivered by 


Kemp, J.—In this case the offence was one against public 
justice (section 193, Indian Penal Code). It can be entertained 
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by the Criminal Court with the sanction of the Civil Court 
before whom the offence was committed; vide section 169, Code 
of Criminal Procedure. 

Lhe Moonsiff sent the case for investigation to the Magistrate, 
under section 171, Code of Criminal Procedure. The Magistrate 
returned the case to the Moonsiff, who has committed the accused 
to the Sessions on a charge under section 193 of the Indian Penal 
Code. 

The Moonsiff,as the case was triable in the Sessions Court, 
was competent to commit instead of sending the case to the 
Magistrate for investigation, section 173, Code of Criminal Pro- 
cedure; and we think itwas perhaps irregular in the Moonsiff 
committing the case himself after sending it to the Magistrate for 
investigation and commitment. We direct the Judge to instruct 
the Magistrate to proceed according to law after taking the 
evidence. The papers of the case are returned to the Judge. 


} 
Before Mr. Justice E. Jackson and Mr. Jusiice Mitter, 


In tHE Marrer or NYAN SUK METHER. 
Penal Code, ss. 73 and 74—Solitary Confinement. 


Solitary confinement must not be imposgg for the whole term of a person’s 
imprisonment. Under section 74 of the Penal Code it is to be imposed at intervals. 


Jackson, J.—This case was called for by the Court, under 
section 404 of the Code of Criminal Procedure, in order that 
the legality of the Joint Magistrate’s order might be determined. 

A prisoner named Nyan Suk Mether was convicted of hurt 
and sentenced to 14 days’ rigorous imprisonment, the whole of 
which was ordered to be passed in solitary confinement. 

It appears to us that the Joint Magistrate was not competent 
to give-such an order. Section 74 of the Penal Code expressly 
declares that solitary confinement shall be imposed at intervals ; 
indeed, the whole gist of the section is to prevent any prisoner 
being kept in solitary confinement continuously, or. without some 
break in his punishment. 
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Section 73 lays it down that an offender may be kept in 
solitary confinement for any portion or portions of his sentence 
according to a certain specified scale, and it could never have 
been intended that a -prisoner should be kept for the entire 
term of his sentence in solitary confinement, merely because ° 
that term wasa short one, coming within the extreme limit 
(14 days)-of solitary confinement allowed by law. The words 
“any portion” of a prisoner’s sentence do not appear to us 
fairly to mean or to be applicable to the whole sentence, and in 
this case the prisoner has been sentenced to pass the whole of 
his term (14 days) in solitary confinement. 

The Joint Magistrate’s order is therefore quashed as illegal. 


Before Sir Barnes Peaccck, Kt., Chief Justice, and Mr. Justice Mitter. 
Ix toe Marrer or KRISHNANAND BHUTTACHARJER, 
Postponement of Sentence. 


A sentence of imprisonmert onght to commence from the time that the sentence 
is passed, unless there is some lawful reason for ordering it to commence at some 
future period. Except as in the cases provided for by sections 46, 47, and 48 of the 
Criminal Procedure Code, a Magisigate cannot authorise a sentence passed by 
him to take place from some future date, nor excopt, as provided for by section 421 
of the Code of Criminal Procedure, can a sentence, which is to take place imme- 
diately, be suspended. ` 


$ 


Pracocn, C. J.—I am of opinion that the order made by 
the Deputy Magistrate for suspension of the sentence of 
imprisonment was not warranted by law, ana consequently that 
the sentence of imprisonment cannot now be lawfully carried 
into effect. It appears to me that a sentence of imprisonment 
ought to commence from the time that the sentence is passed, 
unless there is some lawful reason for ordering it to commence 
from some future period. One of those cases is provided for 
by section 46 of the Code of Criminal Procedure, where a per- 
son is convicted at the same time of two or more offences puuish- 


$ 
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able under the same or different sections of the Indian Penal 1869 
Code, and by which it is enacted that it shall be lawful for the , Tae 


MATTER OF 
Court to sentence the offender to the several penalties prescribed Krisnxanann 


BHUTTACHAR- 
by the Code, such penalties, when consisting of imprisonment, Jee. 
to commence the one after the expiration of the other. Another 
instance is in section 47, where sentence is passed on an escaped. 
convict; and a third in section 48, in which sentence is passed on 
a person already under sentence of imprisonment or transport- 
ation for another offence. A sentence of imprisonment, there- 
‘fore, in an ordinary case, to commence at a future period, would . 
in my opinion be bad. If postponed for a long period, the im- 
prisonment might never take effect at all, as the person sentenced 
might die before the period fixed for the commencement of the 
imprisonment. 

If a sentence would be bad where the commencement is post- 
poned for a long period, it would also be equally bad in law if 
the postponement is for a short period. It may be inferred from - 
section 70 of the Penal Code that a sentence of imprisonment 
in an ordinary case is to commence forthwith. That section 
enacts that, in a case in which fine is awarded as a punishment, 
the fine or any other part thereof, which remains unpaid, may 
be levied at any time within six years after the passing of the 
sentence ; and if, under the sentence, the offender be liable to 
imprisonment for a longer period than six years, then at any time 
previous to the expiration of that period, the intention evidently 
being that the fine must be levied either within the period of six 
years or before the expiration of the mmprisogment. 

In this case, no doubt, the Deputy Magistrate acted out of 
consideration for the persons accused and at their request, the 
- persons accused contending that under the new Code.of Crimi- 
nal Procedure, the Deputy Magistrate had no péwer-to hear the 
case, and asking that the execution sentence might be postponed 
to give them an opportunity of appealing. This, however, as 
it appears to me, makes no difference. . Section 421 of the Code 
of Criminal Procedure authorizes the Appellate Court, in cases 
where an appeal is allowed, to suspend the sentence, and if the 
appellant be in confinement for an offence which is bailable, to 
order his release on bail, The fact that this power is expressly 
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given to the Appellate Court, shews that it does not exist in cases 
in which it is not given. It may be said that the imprisonment 
awarded (three days) was for so short a period that it would have 
expired before the accused could obtain relief under that section 
of the Code of Criminal Procedure. The law, however, has not 
provided for the case, and therefore the Deputy Magistrate had 
no power to suspend the sentence. 

The only remaining question is, was the suspension valid, it 
being at the request of the accused. I apprehend it was not 
valid, even though ordered at their request. If a criminal asks 
a Magistrate or a Judge to do that which he has no power to do 
under the law, the request would not justify the Court in acting 
in accordancé with such request. If a criminal were to ask the 
Court to pass a sentence upon him not allowed by law, instead 
of the sentence which the law warrants, the request would not 
render valid a sentence otherwise unlawful.- If the accused had 
asked the Deputy Magistrate to pass a sentence of imprison- 
ment upon them to commence at the expiration of six years, and 
the Deputy Magistrate had passed such a sentence, that sen- 
tence would have been invalid. If an original sentence to 
commence at a future period would be bad, then I apprehend 
that the suspension of a sentence to commence immediately 
would also be bad. For the above reasons it appears to me that 
the sentence cannot now be carried into effeci, and I am glad to 
say that, in my opinion, looking at all the facts of the case, no 


` évil consequences will result from the mistake of the Deputy 


Magistrate. m 
These remarks will be communicated forthwith to the Deputy 
Magistrate. 


MITTER, J.—I concur. 
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Before Mr. Justice Kemp and Mr. Justice Glover. 
DULALI BEWA v. BHUBAN SHAHA ann ornens.* 


Code of Criminal Procedure, ss. 66 & 180—Dismissal of Complaint without ' 


- recording’ Evidence—Illegal Procedure. 


A. charged B before a Magistrate, for wrongful confinement of her brother. Previous 
to the petition to the Magistrate, the charge had been investigated by the Police, 
and reported to be false. The Magistrate, without recording the complaint under 
section 66 of the Code of Criminal Procedure, sent for the Police papers, and under 
section 180 of the same Code dismissed the case. 

Held, that the proceedings were illegal; that the Magistrate was bound under 
section 66 of the Code of Criminal Procedure to record the examination of the 
complainant, before he could, under section 180, dismiss the complaint. 


THis case was referred to the High Court by the Judge of 
Dinagepore, under section 434 of the Code of Criminal Procedure, 
for revision of the order passed by the Magistrate of that district, 
dated 18th July 1869, dismissing a complaint under section 180 
of the Code of Criminal Procedure. The Sessions Judge consi- 
dered the proceedings to be illegal, for the reasons contained in 
his letter to the Registrar of the High Court, of which the 
following is an abstract: 

“« I believe it to have been illegal, because the complaint was 
“ not recorded in the manner prescribed in section 66. 

- «© The complaint was one of wrongful confinement, and was 
“ first made to the Police, by whom it was reported to be false. 
e Thereupon the complainant petitioned the Magistrate. The 
“ order passed was to bring up the Police papers. These having 
“ been inspected, it was ordered that the case be dismissed under 
c section 180, Code of Criminal Procedure. 

« The Magistrate, in his explanation called for by this Court, 
“reports that he did not consider that section 66 applied to the 
e case, because there was no application in the petition for a sum- 
‘¢ mons or warrant against any person. _This does notseem to me 


s to be of much force, for if section 66 did not apply, neither did - 


“section 180, under which the case was dismissed. If the 


* Reference, under Section 434, Code Oriminal Procedure from the Judge of 
Dinagepors. i 
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1869“ Officiating Magistrate had not considered it to be virtually a. 
Durant Bewa < complaint of an offence on which a summons or warrant should 
Buunan issue, he would not have referred to section 180, in dismissing 
“it. What I contend foris that a case cannot be dismissed under 

e section 180, until the complaint has been duly. recorded under 

e section 66.” ~ oR 


* 


t 


The judgment of the High Court was delivered by 


GLOVER, J.—In this case the Magistrate dismissed the com- 
plaint ofone Dulali Bewa charging certain persons with wrongful 
confinement of her brother, under section 180 of the Code of 
Criminal Procedure. The Sessions Judge holds that this proceed- 
ing was illegal, and that before dismissing the complaint under 

_ section 180, the Magistrate was bound to record the examination 
of the ‘complainant under section 66. The Magistrate in his 
explanation states, that he does not consider the case to come 
under section 66, as the object of the complainant was not to 
have a summons or warrant issued against any person. We 
think that section 66 does apply, and that before the complaint™ 
could be dismissed under section 180, the Magistrate was bound 
to have recorded the examination of the complainant, 

The petition filed by her asks for a summons to be served on 
her witnesses, and in proof of her allegations for orders to the 
Police to make a further investigation, and release her bfother, 
who, she stated, was illegally confined. In the heading of this 
petition she distinctly prays that, after proof taken, the accused. 
parties might be sent for. This petition, taken as a whole, appears 
to us clearly to mean that the petitioner wished those whom she 
charged with the unlawful confinement of her brother to be sent 
for by the Magistrate on proof of the truth of her allegations. 
The enquiry by the Police, which was also prayed for, was only a 
means to the end.’ Weithink therefore that the Magistrate was 
not right in dismissing the complaint without going through the 
process enjomed by section 66, and we think further, that he 

‘should send for the petitioner, Dulali Bewa, and give her the 
opportunity of strengthening her case by deposing on oath to its 
truth. $ 
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Before Mr. Justice Glover and Mr. Justice Mitler. 
THE QUEEN v. DOYAL BAWRI, 


Penal Code, ss. 511 § 486-~Attempt to commit an Offence, Acts sufficiently 
¢ indicative of—Possession of a Fire-ball., 

Heid, by GLOVER, J. that incendiarism having, on several occasions, occurred in 
a village, produced by a ball of rag with a piece of burning charcoal within it, and 
the prisoner one evening being discovered to have a ball of that description concealed 
in his dhoti, which contained burning charcoal, he is, under section 511 of the Penal 
Code, guilty of an attempt to commit mischief by fire. The possession of the 
instrument to commit mischief by fire, and the going about of the person with 
it, are sufficient to raise a presumption that he intended to commit the act, and 
had already begun to move towards the execution. These facts are sufficient to 
constitute an attempt. i 

Held, by MITTER, J., that the possession of a fire-ball and moving about with 
it cannot support a conviction under sections 486 and 511 of the Penal Code. 
These facts are not sufficiently indicative of an intention to destroy a building 
used for human dwelling. To constitute an offence under section 511 of 
the Penal Code, it is not only necessary that the prisoner should have done an overt 
act towards commission of the offence, but that the act itself should have been done 
in the attempt to commit it. ae 


GLOVER, J.—I think that this conviction should be affirmed. 
I had at first some doubts as to whether there had been a suffi- 
cient commencement of an act tending towards the commission 
of the offence; but, on further consideration, I am of opinion 
that the prisoner has been properly convicted. 

I see no reason to disbelieve the evidence for the prosecution, 
that the prisoner had the fire-ball in his possession when laid hold 
of by the villagers. I admit “that it might, as alleged by the 
prisoner in his defence, have been very easily placed there by 
persons determined to get up a case against him; but the 
evidence, in support of the prosecution, is that of respectable per- 
sons, with whom the prisoner has no enmity; whilst the prisoner 
does not attempt to support his side of the story. 

The case for the Crown is that there had been one or two 
attempts, (which had more or less succeeded ) at incendiarism 
in the village, the active agent of which was a ball of rag 
enclosing a piece of burning charcoal, and that the villagers 


were, on the evening of the prisoner’s arrest, discussing the sub- 
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1869 ject-amongst themselves, and saying that it must have been the 
Queen « Bawris® who had done it. The prisoner, himself one of that 
Dov, Bawnr. caste, defended himself and brethren from the charge and abused 
the villagers; and they at last threatened to take him to the 
Thanna. Whilst they were hustling him about, a ball of rag 
of a similar description to the one already found to have caused 
the previous fires fell from his dhoti, which, on being opened, 
was found to contain a piece of burning charcoal. Had this 
ball contained a piece of unlighted charcoal only, I should have 
- .. , considered that there had been no sufficient commencement of 
‘’ any act which tended towards the commission of mischief by 
fire, and that the prisoner would have been in the same position 
as 2 person who, intending to murder some other person whether 
by shooting or poisoning him, buys a gun or poison and keeps 
the same by him, such acts being ambiguous, and not so im- 
mediately connected with the offence as to make the parties 
punishable under’section 511 of the Penal Code. 

But, in this case, the instrument for causing mischief by fire 
was completely ready and was not used, only because the party 
carrying it had no opportunity. It must;'I think, be assumed, 
that a person going about at night provided with an apparatus - 
specially fittad for committing mischief by fire, intends to commit 
that mischie:, and that he has already begun to move towards 
the execution of his purpose, and that is sufficient to constitute 
an “attempt.” The appeal must be rejected. 


MITTER, J.—The prisoner in this case has been convicted of 
“attempting to cause mischief by fire, knowing that he would 
thereby destroy a building used as a human dwelling,” and 

- gentenced to rigorous imprisonment for five years, under the 
provisions of sections 511 and 436 of the Indian Penal Code. 
I am of opinion, that this conviction ought not to stand. The 
only fact proved against the prisoner is that he was apprehended 
with a ball cf rag containing a piece of lighted charcoal dn his 
possession ; but this fact is no-more consistent with the intention 
of setting fire to a human dwelling than with that of setting 
fire to a ssack of hay or to something else. There is not a 
particle of evidence on the record to show that the prisoner 
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intended to destroy any particular object by fire, and in the 1869 
absence of such evidence it is impossible to say that he intended sel 
to destroy a building used as a human dwelling. The convic- Doxa Bawa. 
tion under section 436 is clearly bad, and I am ata loss to 
understand how and upon what evidence the Sessions Judge has 
‘come to the conclusion that that Section is applicable to the 
present case. But be this as it may, I am clearly of opinion, 
that the mere fact of being in. possession of a ball, like the one 
which was found with the prisoner, is by no means sufficient to 
warrant a conviction for attempting to cause mischief by fire. 
In order to support a conviction for attempting to’ commit an 
offence of the nature described in section 511, it is not only 
necessary that the prisoner should have done an overt act “to- 
wards the commission of the offence,” but that the act itself 
should have been done “in the attempt” to commit it. The 
‘Sessions Judge says that the very fact that the prisoner went 
.out of his house with the ball which was found in his possession, 
was an’overt act “ towards the commission of the offence,” but the 
question is, was there any attempt to commit a particular offence, 
and if so, was the act done “in such attempt.” I am of opinion, 
that both these questions ought to be answered in the negative. 
Suppose a man goes out of his house into the street with a 
loaded gun in his possession, and suppose even that there is 
evidence to show that he did so with the intention of shooting 
Z. If Z is not found in the street, or when found no attempt 
is made to shoot him either from fear or repentance, or from any 
other cause, can it be said that the man is guilty of attempting 
to murder Z? The going out of one’s house with a loaded gun 
and with the intention of shooting a particular individual might 
be in one sense considered as an act done towards the shooting 
of that individual; but so long as nothing further is done, so 
- long as there is no attempt to shoot him, and no overt act done 
“in such attempt,” it is impossible to hold that there has been 
an attempt to murder. There can be no doubt that the man, 
who goes out of his house in such a manner and with such an 
intention, does an act which is highly reprehensible and im- 
proper, and the Legislature might have, if it thought fit, declared 


it punishable. as an offence; but in the absence of such a 
i] 
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1869  declaratioñ, it is not for us to say that:the author’of that act ought 

Quzex notsto go unpunished. At any rate, it is perfectly clear that 

Dovar Bawn. the»act is not tantamount to an attempt to commit murder. 

"The distinctions made by the Legislature between the offences 

of “attempting to commit dacoity,” “making preparations for 

dacoity,” and “assembling together for the purpose of commit 

. ting dacoity,” seem to support this view very strongly. The 

T ‘first offence is punishable under -the provisions of section 393; 

ore - qthe second, under those of section 399; and the third, under those 

om. of section 402. It will be further seen that there is a material 

a l difference in the punishment prescribed for the first and third 

offence, and that prescribed for the second. Now, in order to 

4, constitute an offence punishable under any of the three sections 

above referred to, it is absolutely necessary that the prisoner 

č. ghould have done some overt act or acts, and it may be said that- 
in‘each case the act done is in one sense an act done toward - 

the commission of dacoity. Why then do we find that the Lé- 
gislature has treated three offences as distinct from one another, i 
and why is it that a different punishment has been prescribed , 

$ for the first and third offences from that which is prescribed for 
the second. Making preparations for the purpose of committing’ + 
dacoity, or assembling together with the object of committing 
dacoity, requires an overt act just as much as attempting to com- 
mit dacoity ; but the act required in the first two cases need not 
be one directly approximating to a dacoity, whereas the act 
required in the third case must be one of that description. “In 
many cases, however,” says Mr. Russell in his work on Crimes. 
and Misdemeanors, volume 1, page 84, “acts in furtherance of a 
‘criminal purpose may be sufficiently proximate to an offence, 
“and may sufficiently show a criminal intent to support an in- 
c dictment for a misdemeanor, although they may not be siifficient- 
“ly proximate to the offence to support an indictment for an at- 
“tempt to commit it; as where a prisoner procur es dies:for the 
e “ purpose of making counterfeit foreign coin, or -wheré “a? person - 
‘gives poison to another and endeavours to procure that person , 

“+o administer it.” The cases referred to in this passage, when 

contrasted with the illustrations of section 511, given in the Code, 

leave no doubt in my mind that the facts of the present case 
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are wholly insuffidient to support an indictment for attempting 1869 
to commit mischief by fire. It may be said that the prisoner QUEEN 
had some mischievous object in view when he secured - :therDorar | Bawer 
possession of a ball like the one which was found with him, but’ 
there is nothing to show what was the particular mischief which 
he contemplated, or that he attempted to commit any such mis- 
chief, = 

For the above reasons, I am of opinion that the judgment * +. 
and sentence passed by the Sessions Judge ought to be set aside, +- ` 
and I would therefore direct the -immediate release of n + 
prisoner. k 7 i 


r 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter. 


THE QUEEN v. RADHU JANA anb ornens,.* “ ” 1869 
ee Aug. 7 
geri eminal Procedure Code, ss. 205, 366, 367—Examination of Prisoners—* = 


* Attestation by Magistrate—Postponement of Trial for Evidence of a Witness 
; “Discretion of Judge—New Trial. 


- 


A Deputy Magistrate committed certain prisoners for trial on a charge of dacoity. 
Some of the prisoners had confessed before the Deputy Magistrate, but he failed to 
record the examination of the prisoners, or to attest it as required by section 205 of 
the Code of Criminal Procedure. The Sessions Judge therefore refused to admit 
the examination of the prisoners by the Deputy Magistrate in evidence, and also 
refused to postpone the trial for the purpose of summoning the Deputy Magistrate 
and taking his evidence in the matter. ` 
Held (1), the examination of the prisoners was naniii in evidence ; (2, 
that it being wholly within the discretion of the Judge, under section 366, 
to say whether or not he should postpone the trial or summon any witness to give 
his evidence, the High Court as a Court of Revision would not interfere or order a 
new trial. i 
% 
THE prisoners, Radhu Jana, Nitai Das, Lakhi Jana, and 
x Madu Das, were committed by the Deputy Magistrate of Tam- 
look, for‘trial’ by the Sessions Judge of Midnapore, on a charge : 
‘ot dacoity. Three of the prisoners confessed before the Deputy 
= Magistrate, and ‘their examination was recorded, but not in such 
a waysasiè required by the Criminal Procedure Code, the ques- 
tions asked the accused not being included in the examination, 


~ nor was their examination attested by the Deputy Magistrate 
” } 


~ 


=  * Application on the part of the Governnient of Bengal, under section 404, Code 


* of Criminal Procedure, through the Government Pleader, 
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1869 as requiréd by section 205 of the Code. The Sessions Judge, ` 
QureN under these circumstances, refused to admit the examination 
Rapu Jana. of the prisoners in evidence against them; and also refused to 
‘postpone the trial ox summon the Deputy Magistrate to give 
his evidence as to what had taken place before him. The pri- 
soners weré acquitted. -The Government pleader now applied to 
the High Court by petition, on behalf of the Government of 
Bengal, to set aside the order of the Sessions Judge and direct 
X & new trial of the prisoners. 


The judgment of the High Court was delivered by 


Peacock, C. J.—We have heard this case in the absence of 
the accused. I am not sure that we could make an order for a 
new trial in their absence; but it is unnecessary to consider tliat 
question now, because it appears to me that we ought not to set. 
aside the judgment of acquittal and order a new trial. 

Section 199 of the Code of Criminal Procedure, to which refer- 
ence has been made, relates to the examination of witnesses, and 
does not apply to the examination or confession of prisoners. 
The sections applicable to this branch of the subject, in the old v 
Code of Criminal Procedure, which was in force when these pri- 
soners were tried, ‘are sections 202 to 208 inclusive. 

Section 205 enacts “that the examination shall be attested by 
“< the signature of the Magistrate, who shall certify, under his own 
“hand, that it was taken in his presence and in his hearing, and 
c contains accurately the whole of the statement made by the 
“accused person.” The examination in this case did not follow 
the directions of that section. There is no certificate that it 
was taken in the hearing and in the presence of the Magistrate - 
(although no doubt it was so); nor is there any statement that 
it contains the whole of the statement made by the accused per- 
sons. It was admitted by the learned pleader for the Govern- 
ment that the examination was not strictly accurate. It appears 
to me that it was wholly wanting in the requisites of section 205. 

Section 366 enacts “ that the examination of the accused person 
‘before the Magistrate shall be given in evidence at the -, 
‘trial. The attestation of the Magistrate shall be sufficient 
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“ primåâ facie proof of such examination, and. such attestation 
“shall be admitted without proof of the signature to it, unless 
“the Court shall see reason to doubt its genuineness.” 
That section makes the examination of an accused person 
taken before the Magistrate admissible in evidence, but that 1s 
when the examination is taken down and certified by the Magis- 
trate in the manner required by the Act. The attestation men- 
tioned in this section must mean an attestation in conformity 
with section 208. There was no certificate in compliance with, 
the requirements of section 305, and therefore the confession 
was not admissible in evidence, and the Judge was right in 
rejecting it and not allowing it to go to the assessors or acting 
on it himself. os 

But it is said that the Judge was wrong in not postponing the 
trial, and sending for the Deputy Magistrate to make good 
by ‘his evidence that which was deficient in the record of 
examination. Whether the Judge exercised a sound discretion 
or not in not postponing the trial, and not sending for the Deputy 
Magistrate, it is not necessary for the Court to decide. 

Section 367 enacts “ that it shall be in the discretion of the 
“ Court (that is, the Court of Session) at any stage of a trial, 
“to summon and examine any witness whose evidence it shall 
“consider essential to the just decision of the casé.” 

But the fact of the Judge not having postponed the case and 
not having summoned the Deputy Magistrate is not an error im 
point of law, but an error, if it is an error at all, in the exercise 
of his.discretion. This-Court as a Court of Revision cannot say 
that the Sessions Judge was wrong iù- point of law im not post- 
poning the trial or in the exercise of his discretion in not sum- 
moning the Deputy Magistrate. Under these circumstances, 
it appears to me that this Court as a Court of Revision has no 
power to interfere with the decision of the Judge passed in 
accordance with the opinion of the assessors. 

It is said that the Judge simply says that the case was in the 
nature of unproven rather than not guilty, but still there was 


a verdict of acquittal. The parties were put on their trial, and. 


were acquitted. There is no point of law on which we can say 
that the Judge was wrong in acquitting the prisoners, and 
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1869 therefore as a Court of Revision we cannot set aside the 

ical acquittal. l 
Rapuu Jana. With reference to the general suggestions of the Judge to the 
Magistrate, it appears to me that that is not a judicial matter 
which can be decided by this Court judicially ; but it is a matter 
whick ought to be referred to the English Department of the 
Court, in order that they may give such directions with reference 
to that order and with reference to what the Magistrate may 
have done under it, as they may think just and proper. 

The application is refused, and the letter ‘of the 17th day of 
June 1869, containing general suggestions of the Judge to the 
Macistrate, is a to the English Commiztee for or ders. 


a ee Á 


Before Mr. Justice Glover and Mr. Justice Mitter. 


1869 ANONYMOUS CASE.* 
Aug. 19. 


~—— Act VIIL of 1869, s. 422—Act XXV. of 1861, s. 422-—-Remand— Power 
of Appellate Court. 


A remand of a case under section 422, Act VIL. of 1869, can only be for the pur- 
pose of taking further evidence and certifying the result thereof to the Appellate 
Court, and not for the purpose of retrying the case upon suca fresh evidence. After 
remand under this section, the Appellate Court can only try the case as an ordinary 
appeal, and has no power to enhance the punishment. i 


Abstract of doubtful point.—A. conviction ‘under the Cattle 
Trespass Act was appealed, and orders passed to take additional 
evidence, being the evidence of defendant’s:witnesses whom the 
lower Court had refused to examine, because she defendant had 
not brought them himself, or procured theirattendance. Additional 
evidence was taken by the Deputy Magistrate, and the record 
was returned to this Court, but no order regarding the accused 

. was passed by the Deputy Magistrate. Under the former law, 
this Court would pass sentence of convicticn otherwise itself. 
Under the present law it can only dispose of the appeal. The 
question is whether the lower Court should or should not record l 
some specific order or finding on the additional evidence. The 
Deputy Magistrate says that the Appellate Court is bound to 


* Reference under Section 422 of Act VIII. of 1869, br the Judge of Parneah, 
for the opinion of the High’: Cours. 
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pass judgment, and that the lower Court should only take the 
evidence. 


“Opinion of Officer making the Reference.—It seems to me that 
the lower Court, if it takes fresh evidence, should come to a fresh 
finding, and that without this to dispose of the appeal is anoma- 
lous. The Court of Appeal reverses or confirms the decision, with 
reference to what the Court below formed its judgment on. I 
apprehend that otherwise the result of appeals might tell most 


unfavourably and most unjustly against lower Courts. If this is 
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so, the lower Court should apparently have the opportunity of 


amending its finding, as is the case in rent appeals, that it should 
either uphold or remit the sentence originally passed. It is 
plain that the Appellate Court cannot pass judgment or orders as 
under the former law, for the concluding sentence of section 
422 of Act XXY. of 1861 has been entirely omitted, and the 
Appellate Court is limited to trying the appeal on the evidence 
as complete, in which case the judgment appealed against should 


apparently lie on the same evidence, and not only on a portion . 


of it. 


Remarks by the Sessions Judge.—I do not myself see the 
‘object of this reference. Under section 422, Act VIII. of 1869, 
the wording of section 422, Act XXV. of 1861, has been slightly 
altered. It allows, as before, further enquiry or additional evi- 
dence upon any. point bearing upon the guilt or innocence of the 
appellant to be taken. The result of the further enquiry and 
the additional evidence shall be eertified to the Appellate Court, 
and it directs that the Appellate Court shall thereupon proceed to 
dispose of the appeal in the. manner prescribed by section 419, 
Act XXV. of 1861. Under section 419, “the Appellate Court 
“may alter or reverse the finding and sentence or order of such 
« Court, but not so as to enhance any punishment that shall have 
° “been awarded.” 

There is nothing about the subordinate Court passing any 
` fresh sentence, nor does it appear that the Magistrate has directed 
that the subordinate Court should pass any fresh sentence after 
recording the additional evidence for the defence. 
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The opinion of the High Court was delivered by 


GLOVER, J.—It does not appear that the Magistrate, when he 
directed further evidence to be taken under section 422, ordered 


` the first Court to retry the case; but even if he had, it seems 


to us that under section 422, Act VIII. of 1869, all that the 
Deputy Magistrate was bound to do was to “certify the result 
‘of the further enquiry and the additional evidence to the 
s Appellate Court.” 

We do not understand these words to mean thatthe first 
Court is to pass any judgment in a case remanded, but that it 
is to record the additional evidence or to make the -further 
enquiry and to certify the result, leaving the Appellate Court 
to pass judgment. Certifying “the result of further enquiry” ` 
might include an expression of opinion on the part of the officer 


‘making the enquiry; but would not, we think, justify him 


in passing sentence. If the law meant to give him such 
power, the words of the section would have left no doubt of 


“its intention. 


We understand the law to be that in all cases remanded for 


. further evidence or enquiry under section 422, the Appellate 


Court itself tries the case on that evidence or enquiry, and that 
the Court of first instance is not required to give any opinion, 
and cannot record any judgment. :+ ' 

The alterations introduced into section 422 of Act XXV. of 
1861, by section 422, Act VIII. of 1869, were made to prevent 
any enhancement of punishment in cases that had been remand- 
ed. The words of the old law were “pass such judgment, 
sentence or order as shall seem right;” those of the new are: 
“dispose of the appeal in the manner prescribed by section - 
“419.” a 

A Full Bench of this Court had “ritled that, under section 
422 of Act XXV. of 1861, an Appellate Court could enhance 
punishment when the case has been remanded for additional - 
evidence or for further enquiry. The section, as it now stands, 
amended by section 422, Act VIII. of 1869, takes away that 
power, and places remanded cases in the same category with 
ordinary appeals; but it leaves the other parts of the section 
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untouched, and nowhere says that the first Court is to do more 1869 
than certify the result of the further enquiry and additional Sos sous 
evidence. 
If, as the Magistrate thinks, the Deputy Magistrate was 
bound to decide the case de novo on the additional evidence or 
enquiry, it might very easily be that the result of the enquiry 
and the additional evidence would never come before the Appel- 
late Court at all, for both parties might be satisfied with the 
second decision, and neither appeal. 
The section supposes the case to remain on the Appellate 
Court’s file, and that could only be, we think, on the supposition 
that the first Court’s powers were over for anything else than 
making further enquiry or recording additional evidence. l 
It appears to us therefore that the Deputy Magistrate did all 
that he was bound to do in sending up the additional evidence 
called for, and that he could not have decided the case himself, 
after it had been once remanded under section 422. 


Cai 


Before Mr. Jushkce Glover and Mr. Justice Mitter. 


In THE case or WAZIR SING. 1869 


. : Aug. 19. 
Act VIII. of 1859, s. 485—Jurisdiction of Sessions Judge—Offences triable 3 


by a Magistrate. 








The Sessions Judge has no jurisdiction to annul a conviction and order a com- 
mitment for an offence triable by a Magistrate. 
Section 435, Act VIIL of 1859, relates to offences triable by the Sessions J digs: 


THIS case was referred to the High Court by the Sessions 
Judge of Gya, under a letter to the Registrar, of which the 
following is an extract: : : 

«9. It appears to me that the order of commitment is illegal, 
in so far as the prisoners whose commitment is directed by me 
had been convicted of an offence triable by the Magistrate ; and 
I did not, as directed in section 435 of the New Procedure 
Code (third part), annul the said conviction and sentence. 

3. Under such circumstances I imagine that it would be 
advisable to quash my order of commitment, and direct me to 
pass a fresh order on the application under section 435,” 
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Giover, J.—We think that the Sessions Judge’s order for 


In“THE CASE commitment should be quashed. 


or WAZIR 
Sina. 


The offence of which the accused had been convicted by the 
Magistrate was, as is admitted by. the Sessions Judge, one triable 
by a Magistrate ; and therefore it was beyond the power of the 
superior Court to annul the conviction and order a commitment. 

Section 435, Act VIII. of 1859, refers only to cases which 
are not triable by a Magistrate, ard in which therefore he had 
exercised a jurisdiction that did not belong to him. 


Before Mr, Justice Glover and Mr. Justice Mitter. 
THE QUEEN r. TULSI DOSAD (Prisoner). 
. Evidence of Approver. 


The evidence of an approver is not sufficient to convict a person charged with « 
an offence. 


MITTER, J.—I am of opinion that this conviction cannot be 
supported. The only evidence against the prisoner is that of 
the approver Ganga Dosad, and as there is nothing on the 
record to corroborate that evidence, the prisoner ought to have 
the benefit of the-Full Bench Ruling in the case of Elahi 
Buksh (1). It is true that a sindmaree was found by the Police 
in the court-yard of the prisoner’s house, but this circumstance 
cannot be regarded as corroborative of the approvers evidence. - 
It does not “ connect or identify the prisoner with the particular 
offence” of which he has been accused, and it cannot therefore 
be accepted as legal corroboration under the ruling above 
referred to. 

For the above reasons, I would set aside the judgment and 
sentence passed by the Court below, and direct the immediate 
release of the prisoner. 


GLOVER, J.—I also think that the evidence against the 
prisoner is insufficient, . 
He is acquitted and released. 


(1) Criminal Appeal, No. 75 of 1866; May 29th, 1866. 
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Before Mr. Justice Kemp and Mr, Justice Markby. 


THE QUEEN v. MAHIM CHANDRA CHUCKERBUTTY AND OTHERS. 


Code of Criminal Procedure, ss. 66, 278, 426, 489—Complaint to be reduced 
to writing—Irregularity in the commencement. 


Under section 66 of the Code of Criminal Procedure, the examination of the 
prosecutor should be reduced to writing, and signed by him. 

When a complaint is made before a Magistrate, but not reduced to writing, he 
cannot, under section 273 of the Code of Criminal Procedure, refer the case to 2 
Deputy Magistrate for trial. Sections 426 and 439 do not apply to a case where 
the prosecution is not commenced by a complaint, as directed in the Code. A 
conviction with such irregularity cannot stand good, merely because the amount of 
punishment would have been the same if proper proceedings had been instituted. 


. Kemp, J.—This is an application, under section 404, on the 
part of-the prisoners, who have been sentenced to various sen- 
tences, under sections 183, 323, 347, and 384 of the Indian Penal 
Code. The papers were sent for by Justices E. Jackson and 
Dwarkanath Mitter, and the case has been argued to-day 
before this Bench. It appears to me that the proceedings in 
this case have been illegal, and that the conviction must be 
quashed. A complaint may be made either under section 66 
of Act XXV. of 1861, to the Magistrate of the district or 
to a Magistrate in charge of a division of the district; or 
~ under section 135, by eithet.complaint or information to any 
officer in charge of a Police station. In the latter case, under 
section 139, the complaint shall be reduced into writing, and the 
substance thereof entered into the diary. In the former case, 
the . procedure laid down is that the complainant shall be 
examined by the Magistrate, the examination shall be reduced 
into writing, and shall be signed by the complainant and 
also by the Magistrate. In the case before us, the Judge 
of the Small Cause Court of Backergunge, Baboo Ganga 
Charan Shome, wrote to the Magistrate of Backergunge, inform- 
ing him that certain peons attached to his Court had been 
resisted by the prisoners, Mahim, Chandra Chuckerbutty and 


others, in the discharge of their duty; that they had been beaten; 
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1869 and that both the peoùs and the plaintiffs had been confined by 
Quinx the prisoners and their people, who also extorted a sum of 
Manm Cran- Rs, 500 from the plaintif. The Judge of the Small Cause 
DRA Cruc- : : 
xersurry, Court requested the Magistrate to take cognizance of the offence, 
and. to inform his Court of the results of the case. On this, on 
the back of the letter, Bhagwan Chandra Poddar, the . plaintiff 
im the case, appears to have made a statement ; but this statement 
‘is not signed by him; and itis not a complaint coming within the 
meaning of section 66 of the Code of Criminal Procedure, that 
is to say, it is not an examination reduced into writing and 
signed by the complainant as required by the law. The Police 
were then directed to make a local enquiry on this illegal com- 
plaint, and the case was made over ¢o the Deputy Magistrate for 
trial. Now. under section 273 of the Code of Criminal Pro- 
cedure, criminal cases brought before the Magistrate on com- 
plaint may be referred b? him to any Magistrate subordinate to 
‘him. In this case no complaint having been made within the 
meaning of section 66, the reference by the Magistrate of the 
case to the Subordinate Magistrate for trial was illegal, The ` 
proceedings of the Deputy Magistrate, therefore, being without , - 
jurisdiction, must be quashed, and the prisoners discharged. 


a 


Marxsy, J.—I am of the’ same opinion. It seems to me 
that there are but three modes in which criminal proceedings 
can be instituted under the Code of Criminal Procedure. The 
first one is pointed out by section 66; and in that case the com- 
plainant is to be examined by the Magistrate, the examination 
reduced into writing, and signed by the complainant and by the 
Magistrate himself. The next mode is under section 68, which 
gives power to the Magistrate himself to take cognizance of any 
offence which may come to his knowledge, and initiate proceed- 

¿< ings himself in the same manner as if a complaint had been 
oo. made. The other is under section 185, which allows of a com- 
plaint being made before a Police officer, and under section 139, 
that complaint must be reduced into writing, although it need not 
be signed ; that complaint is referred by the Police to a Magis- 
trate. It appears to me that there was, in this case, neither of 
these proceedings. The matter having been brought to the 
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notice ofthe Magistrate by the Judge of the Small Cause Court, 1869 
the deposition of a person named Bhagwan was taken; but this Queen _ 
was not a complaint under section 66, as Bhagwan did not sign Manmi Cirax- 
the deposition, so, that there was no complaint.- Neither was sere 
there any complaint made before and reported by the Police. 
Nor can it be supposed that the Magistrate took cognizance of 
this offence without complaint under section 68, because in that 
case, as was admitted in the argument before us, he could not 
have referred the case for trial to the Deputy Magistrate under 
section 273; that section only empowers a superior Magis- 
trate to refer cases, where the complaint is made to himself or 
- before a Police officer, but not cases where he himself takes 
cognizance of an offence. , It appears to me therefore that 
there was nothing upon sla these proceedings could be founded, 
and that the conviction must be quashed. 

It has been contended for the prosecution that, under sections 
426 and 439, we ought not to interfere with the sentence passed’ 
on accountof a mere irregularity or defect, which does not affect 
the amount of punishment awarded ; but I do not think, it can 
be contended that either of these two sections applies to a case 
like the present, where the complaint which is laid down in the 
Procedure Code as the commencement of a prosecution is 
altogether absent. I do not think, we ought to say that the con- 
viction must stand good, because the punishment awarded would 
probably have been the same had the proper proceedings been 
observed. I think it never was intended that these sections 
should be used to the extent of doing away altogether with the 
procedure laid down by the Code, and to rendering convictions 
valid, where the proceedings prescribed as preliminary to the 
institution of a criminal prosecution are altogether omitted, and 
the jurisdiction of the Court which passed the sentence is affected 
by the omission. If carried to this extent, Magistrates might 
altogether desert the Code of Procedure. The prisoners will 
therefore be discharged. 
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Before Mr. Justice Norman and Mr. Justice Glover. 
In THE CASE OF LAKHIMANI RAR. 


Act XI y. of 1858, ss. 11, 21—Registry of Common Prostitules—Jurisdietion of 
Magistrates žo entertain Pleas of Tri egalari in the Registry— Possession of 
Registry Ticket. 


Under Act XIV. of 1868, the Police are not empowered to puta woman on the 
Register of “common prostitutes” against her will. 

The penalty prescribed by section 11, Act ZIV. of 1868, for disobedience of any 
of its rules, is fora “woman” who voluntar-ly ‘registers herself as a ‘common 
prostitute.” 

A Magistrate Das authority to hear any objection urged by a woman charged with 
disobedience of the rules under Act XIV. of 1868, against the legality of her 
registry, or that she is not a common prostitute. 

The possession of a Registry Ticket is rot sufficient evidence of being a com~ 
mon prostitute. 


Tars cass was submitted for the order of the High Court 
under secticn 434 of the Code o? Criminal Procedure, by the 
Officiating Judge of the 24-Pergurnahs, who stated the case as 
follows : . 

The Polics charged the defendant before the Deputy Magis- 
trate of Sea_dah, with not having presented herself for medioa 
examination, although she was a registered prostitute. The 
defendant urged in her defence that as she had been illegally 
registered she was not liable under the Act; that as the registra- 
tion was not made in accordance with the procedure laid down 
by the law, all subsequent proceedings were null and void; and 
that as she was not a prostitute as comtemplated by the Act, 
any registration of her name was il egal. 

The Deputy Magistrate refused to entertain the pleas set 
forward in her defence, on the ground that he did not consider 
he had jurisdiction; and that as the executive considered her 
properly régistered, and her petition to His Honor the Lieute- 
nant-Governor had been rejected, Le would not further interfere, 
but must consider her liable for her non-attendance for medical 


/ 


* Reference under section 434, Code of Criminal Procedure, by the Officiating 
Judge of the 24~Pergunnas, 
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examination. It seems to me that the Deputy Magistrate was 
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wrong, and that the defendant. had a-right to have the issue I’ TE case 


tried as to the validity of her registration, and whether if the 
registration was illegally made, the error in the procedure 
vitiated the subsequent steps taken by the Police. Otherwise the 
whole case would be an ex parte one; for the Police having offered 
prima facie evidence of the registration, unless the defendant 
was allowed to rebut it, and establish her non-liability, the 
calling upon her to reply to the charge would be altogether a 
meré form. The Police having brought the charge before the 
Deputy Magistrate, he was to determine judicially, after hearing 
both parties, whether liability existed or not. In his judicial 
capacity he was bound to determine (when the matter was 
called in question,) whether the executive had legally acted ; 

‘and the mere fact that the executive said they had made no 
error, was not conclusive against the defendant when she 
pleaded the contrary, and offered to prove the allegation. Under 
section 25 of the Act, the defendant had the power of instituting 
proceedings to call the acts of the executive in question, and 
when the latter took the initiative, it appears to me that 
the defendant would equitably be entitled to urge in her defence 
all the points which she might have taken under that section to 
set aside the acts of the executive. Under these circumstances, 
it seems to me that the refusal of the Deputy Magistrate to 
entertain the pleas set up in the defence was illegal, and pre- 
judiced the defendant, inasmuch as it made the proceedings 
entirely ex parte; and that the Deputy Magistrate took a wrong 
view of the law when he considered. that he, in his judicial 
capacity, was incompetent to determine, upon the legality or 
otherwise of the acts of the executive department with respect 
to the pleas set up by the defendant. 


Norman, J.—The defendant has been convicted, under the 
provisions of the llth section of Act XIV. of 1868, for not 
having presented herself for medical examination, as required 
by her registration ticket, and by Rule No. 23 made by the 
Government of Bengal in pursuance of the provisions of sections 
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1869 10th and 11th of that Act, and sentenced to 15 days’ imprison- 
Ix nae case ment and a fine of 25 rupees, or 15 days’ further imprisonment. 

RAR.’ The defendant contended before the Deputy Magistrate, Kumar 
Harendra Krishna ‘Bahadoor, that she was not a public pros- 
titute, and that she was not duly registered. The Deputy Magis- 
trate considered that he had no power to go into these questions, 
and that under the rules made by the Government of Bengal, _ 
the Commissioner and Deputy Commissioner of Police are the 
proper persons to enquire into them. 

The case was sent up to this Court by the Judge of the 24- 
Pergunnas, under section 434 of the Code of Criminal Proce- 
dure. Now. the llth section of Act XIV. of 1868 enacts that 
any registered woman disobeying any rule made under this.: 
section shall, on conviction before a Magistrate, be punished with - 
simple imprisonment for a term which may extend to one month, 
and with fine, &e. The question is whether the defendant is a 
registered woman, within the meaning of that clauses ° , ° 

The 5th section provides that the Local Government may make 
rules for the registration of common prostitutes, and that’ every 
woman complying with such rules shall be deemed to be regis- 
tered under that Act. And the registering officer is to furnish her 
with such evidence of registration as the Local Governmétt shall, 
from time to time, direct. Rule No. 3 provides that when a woman 
desires to carry on the business of a common prostitute, she 
should present herself at the Police Section in which she resides, 
and state her name, age, caste or religion, place of birth, residence; 
and the proximate date when she commenced a life of prostitu- 
tion ; and in the event of her living ma brothel, she shall further 
state the name of the owner of the house, &e. By Rule 4, the 
Inspector of Police shall, on receipt of this information, forth- 
with record it in a register (Form A.) to be kept up at each 
Police Section. He shall then fill wp the columns of the regis- 
‘tration ticket (Form B.) and forward it for signature to the 
office of the Commissioner of Police. By Rule 5, it shall be 
the duty of the Commissioner of Police to have such woman 
entered in a general register, &c. The registration ticket is to 
be signed by the Commissioner or Deputy Commissioner of Police, 
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and returned to the Inspector, who, after noting the serialnumber 1869 
in his register, is to deliver it to the woman to whom it belongs. pe oo 

The defendant isin possession of a registration ticket dated = Rar. 
_ the 7th of May 1869. Except her own admission, there is no 
evidence to show how she became possessed of it.. She says 
herself, “ I did not attend for examination twice a month as 
“ I have not been a prostitute,” She says, “I had my name 
“ registered at the Thanna. The Inspector registered my name. ` 
“ I did not voluntarily register my name at the Thanna.” In a 
petition presented by the -defendant to the Commissioner of 
Police, on the 9th of August, she says that she is not a common 
prostitute ; but.works at Mr. “Angelo’s factory, and lives under 
the protection of óne Matooh, who is also employed in the same 
factory. She says that, in the beginning of May last, she was 
informed by the Police that they had orders to arrest her, and 
take her to the. Thanna, if she did not go; she accordingly went, 
‘and was asked hername, father’s name, &c. By answering which 
questions, she did not know that she was rendering herself Hable 
to registration under Act XIV. of- 1868; and certainly never 
intended to register herself as a common prostitute. She says, 
that,.on the 30th of June last, she was served with the registration 
ticket ‘df a common prostitute, and the next morning appeared 
before the Deputy Commissioner with a petition requesting that 
her name might be removed from the list; but in consequence 
of the delay in serving her with the ticket, her petition was 
rejected, and she was made to appear before the Deputy Commis- 
sioner on the next morning. 

It is clear that neither the Act nor the Rules empower the 
Police to put women on the register against their will. If a 
woman carries on the business of a prostitute without having 
been registered, she incurs the penalty provided by section 4 
and alluded to in Rule 10. Mr. Wingrove’s evidence shews that 
notices were served on women to appear at the Thanna. He 
says, “ if any woman failed to appear at the Thanna, she was to be 
summoned. No compulsory measures were adopted against any 
woman in my jurisdiction.” But he adds, what isa matter of 
more significance, “they were brought to the Thanna by the 
Police officer, at least the Police accompanied each woman.” 
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< The register was in Court. By reference to it, if kept in 
proper form, it would have shown whether the woman who ap- 
peared and was registerd as Lakhimani Rar, No. 153, stated 
from what date she commenced a life of prostitution. ‘But the -, 
register book does not appear to have been put in evidence, 
-And this, though the Police authcrities knew that on the day” 
following that on which she says the registration ticket was 


`° served upon her she had protested by appealing to the Com: 
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missioner of Police, and by letter to the Government of. Bengal? 
through Mr. Angelo; that she was not a prostitnte and that her 
name had been improperly placed on the register. If she mere-_ 
ly appeared in obedience to a summons or order from the Police 
and answered questions put to her, without stating or showing: `s 
that she desired to be registered as a prostitute, the officer had 3 no: | 
right under the Act or Rules to register her name as such, ` 
The delay in forwarding the registration ticket from 9th. of 
" May to the 30th of June is uncortradicted and’ unexplained. | 
In my opinion the Magistrate was bound to have tried the ques 
tion whether the defendant’s name was legally placed upon the. 
register, and as I am satisfied that om the evidence there is- not 
any sufficient proof of that which is a necessary ingredient i in 


the offence, I would quash the conviction. es 


ka 
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Guover, J.—The only point which has been referred to'this ~ os 


Court, under section 434 of the Code of Criminal Procedure,’ ` 
- by the Sessions Judge, is, whether oz not the Deputy Magistrate 
was wrong in refusing to adjudicate onthe defendant’s objection: 
that she was not a duly “registered? pr ostituż ie in the terms of 
Act XIV. of 1868. The Deputy Magistrate considered that as 
the woman was in possession of a registry ticket, she must be 
presumed to have been properly registered, and he therefore 
refused to decide on the evidence whether the womag had 
“voluntarily registered herself, or whether she was in fact a 
common prostitute or not. ta 
In this, I think, he was wrong. The mere possession of 
a registry ticket would not necessarily make the holder of it- 
a duly registered prostitute under the Act, for registration must 


be voluntary, and this is a condition precedent. Section 4 of 
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the Act prescribes penalties in case of non-registration, but a 
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woman may, if she pleases, elect to pay these penalties over Ix mme case 


and over again, and refuse to register herself, = the Act cannot 


A T her do so. 


In this case the defence of Lakhimani Rar was that she 


dia not voluntarily register herself, but was compelled to take 


` the registry ticket; and as corroborative of this declaration she 
avéerred that she had no reason to take out a registry ticket, not 
being ` and „never having been a common prostitute, and she 


offered’ evidence to make out her plea. 


If “Magistrates are not competent by reason of Act XIV. of 
. 1868 to také ‘cognizance of and to determine pleas of this 
"description, < the regult will be that every woman of a certain class 
will be at the mercy of the Police, and will be called a “ com- 
mon prostitute” or not as it suits their willand pleasure. There 
is “nothing in the Act that gives the Police thisi rresponsible 
| power,’ : “and their possession of it would be in ve respect most 
objectionable, 

I think that the woman Lakhimani was entitled to prove, 


~ if she could, that she had not voluntarily registered herself as 


a common prostitute, and that the Deputy Magistrate ought to 
have .adjudicated on the plea. Her further plea, that she was 
not a common prostitute at all could only have been taken in con- 


“nection with her special defence; for if she were proved to have 


' , voluntarily registered herself as a common prostitute, I do not 
think that she could be allowed afterwards to give evidence that 


- she -did not, as a matter of fact, belong to that class, in order to 
.. avoid the effects of a previous voluntary registration. 


Her remedy in that case would, I suppose, be under section 
21 of the Act. I concur therefore so far with Mr. Justice 
Norman in that I would quash the Deputy Magistrate’s con- 


`~ viction. I do not, however, think it necessary to give any 


opinion “on the merits of the case, nor does the Sessions Judge 
ask it. They ought to be considered and disposed of by the 
Court below. 
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case contains no proceeding, and the Deputy Magistrate who ,; 
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Before Mr. Justice Norman and Mr. Justice Kemp. 


e & 3 


. Iw tæ cass or KASHI KISHOR ROY Anp avorner (Isr Parry) 
v. TARINI KANT LAHORI (np Panry,.)*' 


Act XXV. of 1861, s. 818—Jurisdiction of Magiswrate— Likelihood . a 
Breach of the Peace. 


A Magistrate Las no power io decide a question of possession, aido section 818, 
Act XXV. of 1861, until he has recorded a proceeding stating the grounds of his 
being satisfied that the dispute for possession is likely to induce a breach of the peace. 


Tis case was referred to the High Court for revision by the 
Officiating Magistrate of Mymensing, on the following g grounds: 
Ist—That no proceeding was recorded. The nathi of the 


decided the case gives as an explanation on that point that 


he had ordered a formal proceeding to be written; but cannot 
say it was so written. There is no such order to be found in the 
case. 
All the late decisions make the drawing up of a proceeding 
indispensable, and on this ground aloné the case appears to me to 
be bad. Queen v. Runjit Molla (1); Harvey v. Brice (2); 
Amrith Nath Jha v. Ahmed Reza (3); Mussamut Anunda 
Kooer v. Rani -Sonnaet Kooer (4). There is one case, In re 
Mussamut Zahoorun (5), expressing a contrary view of the laws 
but it has, I conceive, been overruled by the subsequent deci- 
sions. pee 
2nd.—That the Police Report, on which the order was given, 
does not show that any breach of the peace was likely. 

On this point the Deputy Magistrate, states that the Police 
Report in question did show that a breach of the peace was likely. 
In the end of the Police Report are the words a “ breach of the 
peace is not improbable,” and although this expression of opinion 
does not seem borne out by the evidence of the witnesses, as shown 
in the Report, still I think it was sutticient to take action on. 


* Reference under section 434 of the Code of Criminal Procedure. l 


(1) 2 W. R, Cr. Rul, 31. (4) 9 W. R., Cr. Rul., 64. 
(2) 4 W, R- Cr. Rul., 26. (5) 6 W. R., Cr. Rul, 4. 
(3) 6 W. R., Or. Rul., 61. 
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`. 8rd, That the Report of a Police Officer is not sufficient to 
justify action under section 318. 
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I think that under séction 285 Police Rii are considered . Kisios koy 
credible information, and I conceive that they must be con- Tarr Kant 


sidered to satisfy a Magistrate under section 318.- The fourth 
objection about the hearing of witnesses does not seem to have 
much force. - 


~" “e 


Baboos Srinath Dass and Ramesh Chandra Mitter for 1st 
party. cs 


é 


Baboos Nalit Chandra Sen and Hem Chandra Banerjee for . 


2nd party. 


Norman, J.—This is a proceeding by the Deputy Magis- 
trate of Jumalpore in Mymensing, by which one Tarini Kant 
Lahori has been maintained by the Deputy Magistrate in posses- 
sion of some disputed land under section 318 of the Code of 
Criminal Procédure., This case has been sent up to this Court 
under section 434, Code of Criminal Procedure, by the Magistrate 
Mr. O’Kinealy. 

Several objections are taken to the regularity of the Deputy 
Magistrate’s proceedings. But there is one, and that the first, 
which is fatal, showing that the Deputy -Magistrate proceeded 
without jurisdiction, and that his order cannot be sustained. 

It appears that im consequence of some petition, presented 
prior to April last, an order was issued to the Police to proceed 
to the Mofussil, and make some inquiries as to the complaint of 
Kashi Kishor Roy, one of the parties to the dispute, that some 
men had been collected by Tarini Kant Lahori with a view to a 
serious affray, and that a serious affray was likely to occur. 

On the 5th of April the Police Officer made his Report. He 
stated that on the preceding day, that is on the 4th of April, 
he had been to the spot in question ; that he had found no assem- 
blage of persons, and that he had seen nothing to lead him to 
think that there was any dispute, or likelihood of an affray. 

On the 14th of April there was a further Report by the Police, 


which, after stating, as in the former Report, that there was no 
P 13—d 
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1869 assembly or disturbance, concludes with the statement, wholly 

Ha TEE OABE unwarranted by anything in the Report itself, that if a recogni- 7 

Kisuon Roy zance were not taken, a very serious riot might take place in“ 

ee future with respect to a boundary dispute, which might lead to. 
violence, if not murder. , 

S The Depiity Magistrate makes an order which is endorsed 
upon that paper. He does not say that he is satisfied that a dis- 
pute likely to lead to a breach of the peace existed concerning 
the land in dispute. He records no proceeding stating the grounds * 
on which he is so satisfied, but hesimply orders that the case be 

= registered under section 318, and that the 12th day of May be 
fixed for the hearing of the several parties. And he directed 
that notice to that effect be served on the parties. Now it has 
l been pointed out in many cases before this Court, more particu- 
, | _ larly inthecaseof Dewan Elahi Newaz Khan v. Suburunnissa(1), 
“that it is a condition precedent to the powers of a Magis- 
trate to take up and decide a case under section 318, that he 
should decide judicially that he is satisfied that a dispute likely — 
to induce a breach of the peace exists, and that he should 
record a proceeding stating the grounds of his being so satisfied. 
„Unless, and until, he shall have decided that preliminary 
, “matter, he has no jurisdiction to take up the case, and decide the 
question of possession under section 318. À 
; In the present case there’ has been ho such decision, and cer- 
_, tainly there is no record of the grounds upon which such decision 
‘+, could be based. Therefore it is clear that the order of the Deputy 
“ Magistrate adjudicating that Tarini Kant Lahori is in possession, 
6 and entitled to retain possession until ousted by due course of 
| law, is an order madé without jurisdiction, and is therefore void, 
and must be quashed. 
It would be quite enough for us to say that we are bound by 
= the many decisions of this Court on this point. But we desire 
to add that we are of opinion that there is a clear reason for 
requiring a distinct adjudication as to the existence of dispute 
likely to occasion a breach of the peace before the Magistrate 
i proceeds further. Itis intended to prevent the Magistrate from 


» 
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(1) 5 W. R, Cr. Rul., 14. 
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rashly interfering with questions of possession which should or- 1869 


_dinarily be decided by the Civil Courts, unless in cases where a IN THe case 
breach of the peace, or the commission of a crime, is apprehended, o MOR 
and where it is necessary for the preservation of the public order Tanie Kany 
that steps be taken by the criminal Court. l 

We quash the order of the Deputy Magistrate. ` 


my 


Kemp, J..-I am of the same opinion. ` 
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i Before Mr. Justice Markby. l 
S. M. RANGANMANI DASI v. KASINATH DUTT AND OTHERS. 


` 


Joint Hindu Family—Partnership— Account. 


The manager of a joint Hindu family is not, by reason of his occupying that posi- 
tion, bound to render an account to the other members of the family. There is no 
analogy in this respect between a joint Hindu family and a partnership. 

Where it was arranged, amongst the members of a joint Hindu family, that the 
accounts of a banking business, carried on by them, should be kept, on the under- 
standing that the profits, when realized, should be divided amongst the individual 
members in certain proportions, and that the expenses of each member should be 
credited and charged in the name of each member,— Held that this was in the nature 
of a partnership, and an account was decreed. 


THIS was a suit for an account, by a member of a joint Hindu 
family, of a certain partnership, and for partition of the estate of 
one Guru Prasad, the ancestor of the family. 

The plaintiff was the widow and legal representative of one 
. Harikisto Dutt. The defendants were Kasinath Dutt, Srinath 
Dutt, Janokinath Dutt, Prankisto Dutt, Brinddban Chandra 
Dutt, S. M. Monmohini Dasi, S. M. Harimani Dasi, and Jibam- 
kisto Dutt, who carried on business in co-partnership as bankers. 


Dwarkanath, another member of the family, had disappeared in 


1861. l 
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July 14. 
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Mr. Lowe and Mr. Woodroffe for the plaintiff. 


+ 


The Advocate-General and Mr. Marindin, for the defendant 
Kasinath Dutt. 


Mr. Cowell for the defendant Harimani Dasi. 


Mr. Goodeve for the defendants Monmohini Dasi and Bindabun 
Chunder* Dutt. 


Mr. Jackson for the defendants Srinath Dutt and others. 


The facts of the case are fully set out in the judgement 
delivered by 


MARKBY, J.—In this case the plaintiff, an infant widow, sued, 
by her next friend, Baharilal Dey, several members of her 
deceased husband’s family, for the dissolution of partnership in 
a certain banking business carried on in Calcutta, and that Kasi- 
nath Dutt, one of the defendants, should render an account of the 
estate of Guru Prasad, common ancestor of the family, and of 
the said banking business, and that the said estate might be 
partitioned. % 

Guru Prasad, the common ancestor, died in 1835, leaving 
three sons and the infant son of a fourth son, who had pre-deceased 
him. Of the three sons who survived Guru Prasad, two are dead ; 
the survivor being the defendant, Kasinath. The estate of the 


- family is a peculiar one. The family house is situate at Cooltee, 


a short distance from Calcutta. The banking business was car- 
ried on in Calcutta; and there is no doubt that, for many years 
past, the defendant, Kasinath, has been the active member of 
the family, and has almost entirely managed that business; but 
the other. members of the family frequently came to Calcutta, 
and, as far as I am able to discover, were at full liberty to inspect 
the books of the buginess, and were, indeed, encouraged to do so 
by Kasinath. What small property the family had, besides the 
banking business, consisted of land, the rents of which appear to 
have been paid into the business; and what money was required 


Gi 
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for the maintenance of the family, the performance of ceremonies, _ 1868 
and other joint expenses, was sent from Calcutta on application, 5. M. Rancan- 
The accounts of the family were kept on the principle of part- | % 
nership. Guru Prasad, shortly before his death, opened five Durr. 
accounts: one in his own name; one in that of each of his- three 
‘surviving sons; and one in that of his infant grandson, the son of 
the son who had died. I am not sure, upon the evidence as it 
now stands, whether the fifth account has smce been kept up, but 
that will be the subject of further enquiry; and ifit appears that 
there is any money standing to that account, that will be the sub- 
ject of partition. What does appear clear is, that distinct accounts 
have been kept for each of the four branches of the family upon 
exactly the same principle as if the four descendants of Guru 
Prasad had been originally partners in the business, and that 
this partnership, or more strictly speaking, succession of partner- 
ships, has been continued upon the principle that, on the death of 
each partner, his heirs succeed him according to the shares they 
would be entitled to by inheritance, 
All the defendants, except Kasinath, support the plaintiff in 
demanding this account. On the other hand, nothing, in substance, 
is prayed by the plaintiff against any of the defendants, except 
Kasinath. It is admitted that the shares in the general ,family 
property and in the business are the same, and there is, with 
one slight exception, no dispute as to the amount of the shares. 
After considerable discussion, I raised the following issues:— 
l. From what date, if at all, is the defendant, Kasinath, 
bound to render an account to the plaintiff of the banking busi- 
ness mentioned in the plaint? 
2. On what footing ought the account of the banking busi- 
ness to be taken, and were there any and what accounts stated 
between Harikisto or Gopal Chandra and the other co-sharers 
for the time being, and what was the latest account so stated ? 
3. Was there any or what actual division of any and what 
part of the joint jewels, ornaments, and household furniture? 
4, To what share is the defendant, Harimani Dasi, entitled to? 
I am clearly of opinion that, in the ordinary case of a joint 
Hindu family, the manager of the whole, or any portion of the 
family property, is not, by reason of his occupying that position, 
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bound to render any accounts whatever to the members of the 
family. There is no analogy whatever in this respect between 
the members of a joint Hindu family, and the members of a part- 
nership; each partner is the agent of the other, bound, by his 
contract, to protect and further the interests of his co-partners, 
unless relieved from that responsibility by special arrangement ; 
and each partner is entitled to consume, on his own account, no 
more of the partnership property than the share of the profits. 

If he exceeds this, he becomes immediately a debtor to the 
concern. Butina Hindu family, it is wholly different. No obli- 
gation exists on any one member to stir a finger, if he does not 
feel so disposed, either for his own benefit, or for that of the 
family; if he does do so, he gains thereby no advantage; 
if he does not do so, he ineurs no responsibility; nor is 
any mémber restricted to the amount of the share which he is to 
enjoy prior to division. A member of the joint-family has only . 
a right to demand that a share of existing family property should 
be separated and given him; and so long as the family union 
remains unmodified, the enjoyment of the family property is, in the 
strictest sense, common ; as against each other, the members of the 
family have no rights whatever except that I have mentioned, 
and the only remedy, for a dissatisfied member, is by partition. 
But this relation is purely a voluntary one. Like many other 
relations, which are of frequent occurrence, the law has ascer- 
tained and defined, or attempted to ascertain and define, what ‘it 
is in its unmodified form; butit has not imposed, on any family, 
the necessity of adopting that relation, or of adopting it in its 
unmodified form only ; it is therefore capable of being modified 
in every way, and is frequently modified, either by the concurrent 
will of the family, or by the will of the ancestor from whom the 
property is derived. Had this been the case of a Hindu family, 
living jointly in the unmodified form, I should have refused to 
grant any account at all. 

Mr. Justice Bayley and Mr. Justice Phear laid it down in a ease, 
Chuckun Lall Singh v. Poran Chunder Singh (1), and the Chief 
Justice and myself the other day, in the Court of Appeal, affirmed 


f 


(1) 9 W. R., 483. 


VOL. 01] - ORIGINAL JURISDICTION—CIVIL. 5 


the samè propositions that the members of a Hindu. family have 1868 
not, as a rule, any right to.an account against each other; and 5. sat Dast 
any member, who takes upon himself the active management of ae 
the family affairs, does not thereby render himself liable to ren- Durr. 
der the rest of the family an-account of his managenient. Nor 
am I prepared to concede that the additional fact that the 
person who asks for an account in this case is an infant, is suffi-. 
cient to give her any right to an account. - Mr, Justice Phear, in 
the case I have already referred to, uses these words :—‘* There 
remains the plaintiff’s claim for an account of the defendant’s 
management of the property from the death of the father, to the 
expiration of the plaintiffs minority. During this period, the 
plaintiff was disqualified from taking any.part in the management 
of the property, and the defendant was, I think, under the cireum- . 
stances of the case.in the position of a trustee for him of the joint- 
property to the extent to which-he was entitled to share in 
it,” What the circumstances were, which induced the learned 
Judge to hold in that case that the manager was a trustee for 
the infant member of the family during his minority, do not 
appear; but I am strongly inclined to think that, under ordinary 
circumstances, a manager and the infant members of the family 
do not stand in any relation of that kind. 

The g¥ound in which I make a decree for an account in this 
case is, that I consider that the ordinary relations of a joint Hin- 
du family were in this case somewhat modified; and that this 
business was carried on, not as a common family business in the 
strict sense, the profits of which were all to sink into. the common 
family fund, but rather on the, footing ofa partnership, and 
upon the understanding that the profits, when realised, should 
be divided amongst the individual members in certain proportions; 
and that the other profits of the family property, and the ex- 
penses of each member, should be credited and charged, in like 
manner, in the name of each. It is not necessary to say that 
the balance, appearing in the name of each in the accounts kept 
‘upon this understanding, became his separate property so long 
as the family remained joint; but I think it was a special arrange- 
ment in this family that the accounts should be so kept; and that 
upon a division, the share of each member should be ascertained 
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upon the footing of stich accounts. Under such circumstances 


say cot Dasr I think the plaintiff may ask that this account should be taken 


KASINATH ' 
Durr. 


by the Court; and on the whole, I think the proper -period 
from which to take the account will be the death of Guru Prasad, 
that is, from thè commencement of the so-called partnership ; but 
though I direct an account from that early period, I by no 
means indicate that any greater responsibility falls upon the 
defendant, Kasinath, with regard to the transactions of that, or 
indeed of any, period, than upon the other defendants. I leave 
all these questions, as well as all questions of chargeability and 
settled “accounis, for the taking of the account. I go no further 
at present, than to order the account to be taken in Court. 

With regard to the share of Dwarkanath, I think there is no 
evidence, from which I can presume, that he is dead. His rights 
must, therefore, be reserved. Anattempt was made to show that 
the defendant, Kasinath, was appointed specially by Gopal 
Chandra on his death-bed, to act as guardian of the interests of 
his infant children; but I think this is not established by the 
evidence. The family furniture was divided in 1246 or 1247; but 
the alleged division of jewels and ornaments did not take place. 

The first two issues are not directly determined by this judg- 
ment; but I think that I have said all that is necessary at this 
stage of the case, that Kasinath has always been willi that an 
account should be taken on the footing which I have directed ; 
and, therefore, I think the plaintif, who has asked for a wholly 
different account to which I hold that she is not entitled, ought 
to pay Kasinath’s costs up to this point. The other defendants 
will each pay their own costs. The costs will be on scale No. 2. 

There will be a decree for partition; and now that I have 
settled the question of Dwarkanath’s share, I understand there 
is no further dispute about the shares, nor any dispute as to 
what the family property consisted.of. The partnership in the 
banking business will be declared to be dissolved, and an account 
will be taken of the credits, property, and effects belonging to 
the said business; any settled account will not be disturbed: each 
party will bring in, within three weeks from the date of the decree, 

all books of account papers and documents in his possession be- 
longing to the family. 
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There are certain matters having reference to the accounts, on 1868 
which it has been necessary to express my opinion derived from $ eee ve 
the evidence now before me. In doing so, however, I do not v, 
consider that at I preclude the parties from shewing how the Dore. 
facts really stand in respect of any matter that may arise on 


taking the accounts. 


Attorneys for the plaintiff: Messrs. Carruthers and Co. 


Attorneys for the defendants: Mr. Watkins and Baboo P. C. 
Banerjee. 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 


NILKANT CHATTERJEE (Derenpant) v. PEARI MOHAN DAS 1869 
_ AND OTHERS (PLAINTIFFs:) - March 23. 


Mortgage— Hindu Will—Executor—Devisee—Raising Issue not raised by the 
Plaint and Written Statement. ° 


Where a plaintiff fails to show that a mortgage, created by certain persons 
as executrix and executors of a Hindu will, has been validly created by them 
in that capacity, the Court will, unless it is manifestlytinequitable to do so, allow 
him to raise an issue that the mortgage was validly created by the parties in 
another character. 

Held, per Marxsy, J., that the executors of the will of a Hindu cannot, by virtue 
only of their ‘character of executors, mortgage the estate of the’ testator, in the 
absence of any power, express or implied, contained in the will. 

Held, on appeal, a creditor, who purchases under an execution against the 
general assets of a testator’s estate, takes subject to a mortgage created in pursuance 
of a power contained in the will ; and in a suit to foreclose, the purchaser is rightly 
made a party. Though the payment of-debts is a charge on the property of a 
testator, it is not a charge on any specific portion of that property. 


Tars was a suit for foreclosure of a mortgage. The facts of 
the case appear in the judgmentof the lower Court, which was 
as follows :— 


MARKBY, J.—As this suit now stands, it is brought by the 
plaintiffs, claiming as mortgagees, under a deed dated the 15th 
of May 1863. The plaintiffs call themselves equitable mort- 
gagees; but by the document in question, it is recited that Na- 
binmani Dasi, Charu Chandra Ghose, and Surut Chandra Ghose 
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1869 have deposited certain deeds. relating to the title of a house, 
an numbered 18, in Manicktolla Street, Calcutta, with Peari Mo- 
Peart Monan 222 Das and Hari Mohan Roy, who are now represented by 

Das. the plaintiffs, to the intent that the deeds and the piece 

or parcel of ground, and the fee-simple and inheritance there- 
of, shall and may be, and remain a pledge and collateral 
security for the re-payment of a sum of rupees 12,000 and interest. + 
A list of deeds is added ; and on the same date, a separate bond 
was given for the payment of the money ; and by a separate deed, 
a covenant for the production of certain title deeds; this seems 
to me to create a mortgage. It is most irregular in form, and 
I am wholly at a loss to conceive what was the object of three 
long deeds where one short one would suffice; and I do not 
understand why it is called an equitable mortgage. The point 
is of but little importance, and I only notice it to clear the case 


of embarrassing considerations. ; 


The object of the suit is to foreclose the mortgage. 

The defendant in substance disputes altogether the title of the 
plaintiff under the mortgage, alleging that the mortgagors had 
no power to create the incumbrances, and he asserts that he 
has a good title to the property under a sheriffs sale in 
execution, which took place on the 18th July 1867. The 
present suit was originally brought against the mortgagors and 
the defendant, Nilkant Chatterjee, jointly. The issues were 
originally settled by Mr. Justice Norman, and raised questions 

-of misjoinder and multiplicity. Thereupon, at my suggestion; 
the names of the mortgagors were struck out, and the only 
defendant, now on the record,is Nilkant Chatterjee, the purchaser 
at the sheriff’s sale, whom the plaintiffs admit to be the purchaser 
of the right to redeem; but whose title to anything more, they 
entirely repudiate., The mortgagors make no claim. 

The issues now stand as follow :— 

1. Whether the articles of agreement constituting the mort- 
gage were executed as alleged ? 

2. Whether Nabinmani Dasi, Charu Chandra Ghose, and 
Surut Chandra Ghose are the executrix and executors of the — 
will of Ashutosh Dey? : 
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“3. Whether the charge, alleged in the plaint, was validly 1869 


created by the last mentioned persons as executrix and executors? Guarana 

4. Whether, if not, such charge was validly created by them, ae ere 
or either of them as devisees of Ashutosh Dey? Das, 

5. Whether the plaintiff is entitled to a decree for fore- 
closure or sale against the defendant? - 

6. Whether there was a loan,’ and for what parece it was 
advanced? 

` The first two issues I find in favar of the plaintiffs. With re- . 
gard to the third issue, I am_certainly somewhat at a loss to 
understand the course taken by the ‘plaintiffs, They have, as 
appears by this issue, sought to establish tleir mortgage by show- 
ing that the parties, creating the mortgage, had power to do so as 
executrix and executors of the will of Ashutosh Dey. There is 
no doubt that the property in question formed part of the estate 
of the late Ashutosh Dey, and that the persons, who created the 
mortgage, are the executrix and executors under his will. But 
the plaintiffs have entirely failed to shew that, in their character 
of executrix and executors, these persons had any power whatever 
to create a mortgage. It seems to me quite unnecessary to enter 
into any consideration of the exact status of a person, who is 
named as an executor in a Hindu will, and what power he takes 
by virtue of his office. Giving him the widest powers of an English 
executor, or a Hindu manager of an estate for adult owners, he 
could not exercise such a power in this case. There is no such 
power given by the testator, and nothing from which it can be 
implied. The testator’s property was amply sufficient to pay all 
demands upon it, and it appears to me quite impossible to contend 
that any power of sale can arise by implication, where the only 
necessity for a sale is caused by themis-management of the execut- 
or himself. This is quite a different case from Hunoomanpersaud 
-Panday v. Mussamut Babooee Munraj Koonweree (1), all the 
observations in which must be taken with reference to what was 
then before the Court. What was then. under consideration, was 
the case of a miner, whose estate was likely to be seized in exe- 
cution, and put up to sale at great disadvantage; andin such a case, 


£1) 6 Moore’s I. A., 393. = 


10 


1869 


NILEANT 
CHATTERJEE 


meet: 


EA 
PEARL MOHAN 
Das, 


HIGH COURT OF JUDICATURE, CALCUTTA [B:L. R, 


a manager might well take a power of sale by implication, in order 
to protect the property, no one else being able to make a title. 
But here there is no minor, and no execution. The money raised 
was not to meet a special liability at all, but was paid into a fund,. 
out of which not only debts of the testator, but the current house- 
hold expenses of his family were defrayed. On the third issue, 


therefore, I think that, as executrix and executors, no valid char ge 


was created by the mortgagors. 

- The fourth issue raises the question, keia the charge 
was validly created by Nabinmani Dasi, Charu Chandra. 
Ghose, and Surut Chandra Ghose as’ devisees of Ashutosh 
Dey. Mr. Woodroffe says that I am bound to find this issue 
in favor of the defendant, because the plaintifis have, in their 
plaint and two written statements, put forth an entirely different 
title, and have relied entirely on the right of the mortgagors to. 
create the mortgage as executrix and executors. Itis certainly 
true that the plaintiffs have, with remarkable pertinacity, put 

prominently forward what appears to me to be a very bad case, 
and kept in the background what appears to. me to be a very 
good one. But I consider that this is a case in which the plaint- 
iffs may protect themselves by any title they can fall back on ; for 
though there was, as I think, an error in judgment in stating their 
ease, there was no bad faith or concealment. It is not like a case 
where the plaintiff seeks to. open up an entirely new state of 
facts at the trial, the truth of which facts is itself questioned. 
The facts, now relied on, are of the simplest possible kind, and are 
beyond dispute. They relate merely to the state of Ashutosh 
Dey’s family and the will which he made. 

There is already an issue as to the execution of the will, and 
the state of the family is perfectly well known and undisputed. 
Though, therefore, the plaintiffs have failed to prove that the 
mortgagors could create a valid charge m the way that they 
allege, I think they may shew that they could do so in some other 
character; and in order to ascertain whether or no they could do so, 
I shall proceed to consider In whom the estate of Ashutosh 
Dey was vested at the date of the creation of the mortgage. For 
the sake of fully raising this question, Islightly alter the fourth 
issue, which will stand thus:— 
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Whether the charge was validly created by Nabinmani Dasi, _ 1869 
Charu Chandra Ghose, and Surut Chandra Ghose as heirs or e 
devisees of Ashutosh Dey. E A 

Ashutosh Dey died some eight or nine years ago. He lefta Das 
widow, Nabinmani Dasi, and a daughter, Bisseswari Dasi, who 
are both alive. Charu Chandra Ghose and Surut Chandra 
Ghose are sons of Bisseswari. Ashutosh Dey made a will, by 
which he appointed Nabinmani Dasi, Dayal Chandra Mitter, and 
Charu Chandra Ghose, executrix and executors of his real and 
personal estate; and by a subsequent clause, he directed that 
Surut Chandra Ghose* should also become an executor on 
his attaining full age. Dayal Chandra ’Mitter is, I believe, 
dead. By his will the testator makes a special devise of 
portions of his property, and directs the payment of various 
legacies; then by clause 11, he directs that‘ whatever remains 
“and will remain of my real and personal estate, exclusive of the 
“ above-mentioned legacies, my present grandsons by daughters, 

e as also all such as shall be hereafter born, shall receive in equal 
-é shares, but no one shall be able to mark out shares and receive 
“ all their estates, real and personal, before the youngest grandson 
“ by daughter that shall be living shall have attained his full age, 
‘and so long as my wife shall be living up to that period, you 
< shall jointly protect the real and personal estate receivable by 
“my grandsons by daughters.” He then goes on to direct how, 
after his death, the executors are to regulate the household 
expenses of the family, and to conduct the business of his estate. 

Under these words’ I can have no doubt that the estate of 
Ashutosh Dey is vested in the two grandsons, who were living 
at the testator’s death. It is true that Bisseswari is still alive; and 
though a widow, she might marry again and have children, who 
would be grandsons by a daughter of the testator. But in the 
first place I have no doubt whatever that the testator did not 
intend to include any other grandsons, except sons -of his own 
son; in the second place I do not think a devise, by a Hindu to 
persons who may be born at an indefinite time after his death, is 
valid; in the third place, even if a future-born grandson could 
claim, still until his birth, the estate is vested in the two grandsons 
who are alive, so that in every way a mortgage, created by these 
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1869 two grandsons, is, in my opinion, amortgage created by the owners, 
op ikant and is effectual. Even if there could possibly be any doubt upon 
eee ei the point, whether the two grandsons are devisees under the will, 

Das. still the mortgagee has another support to his title. ` If the grand- 

sons are not devisees, there is an intestacy, and the estateis vested 
in the wife. A mortgage by her alone would, in that case, give 
a good title to the mortgagee at least during her life. 

It seems to me, therefore, quite clear that the plaintiffs have a 
valid and effectual mortgage, and that they are entitled to a decree 
for foreclosure in the usual form; the plaintiff will have his costs 
on scale No. 2. . ° 


~ 


From this decision the defendant, Nilkant Chatterjee, appealed’ 
and the plaintiffs filed a cross-objection that the Court ought 
to have held that the mortgage was validly created by S. M. 
Nabinmani Dasi, Charu Chandra Ghose, and Surut Chandra 
Ghose as executrix and executors of the will of Ashutosh Dey. 


Mr. Woodroffe for the appellant.—The power of an execut- 
or in dealing with estate, both moveable and immoveable under 
a Hindu will, is shown in the cases of Zarachaund Coondoo Chow- 
dhry (1) and S. M. Jayhalé Debi v. Shibnath Chatterjee (2). The 
plaintiff should not have been allowed to raise a case different from 
that raised by the plaint. shan Chunder Singh v. Shamachurn 
Bhutto (3). The debts of a testator constitute a first charge 
on his estate, Jogendernarain Deb Roykut v. Emily Temple (4). 
Shamacharan’s Vyavastah Darpana, 342; 1 Strange’s Hindu 
Law, chapter 8, 166. 


Mr. Graham and Mr. Marindin for the respondents were not 
called on.: 


Peacock, C. J.—It appears to me that this decision ought to 
be affirmed. The executors, treating them as managers of the 
estate, having joined in the mortgage with the devisees, the 
charge was a valid one. In this case two of the executors were 
the devisees. ` Although the payment of debts is said to be a 


(1) Bourke, pt. 5, 1. i (3) 11 Moore’s I, A., 7, see also pp. 19, 20, & 23. 
(2) 2B. L. R,0.C.,1 (4) 2I. J., N. 5., 234, 


- 
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charge on the property of the deceased, that charge is not a 
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charge on any specific portion of the estate any more than the Piscine 


charge for payment of debtsis a charge on any specific portion 
of the goods and chattels in the hands of an executor, or of real 
estate in the hands of an heir-at-law, when the debt is a charge 
on the heir and on the assets which he takes by inheritance. If 
an executor were to mortgage or pledge a portion of the assets 
of an estate, or an heir-at-law were to mortgage any portion of 
the real estate, which came to him by inheritance, a creditor, who 
should purchase, under an execution against the general assets, 
either real or personal, would take only subject to the charge 
made by the executors in the one case, or .of the heir in the 
other. But if the mortgagee of real assets from the heir-at-law 
should, after purchase by a creditor, under execution subsequent 
to the mortgage, wish to foreclose the estate, he would be fully 
justified in making the heir-at-law, as well as the purchaser, 
under the execution who took subject to the mortgage, parties 
to the suit. It appears to me, therefore, that the appellant in 
this case was properly made a party to this suit; that he was 
bound by the charge of the 15th of May 1863 ; and consequent- 
ly that the judgment of the learned Judge is correct. Whether 
the plaintiffs were entitled to recover upon the allegations in 
their plaint, or upon the grounds upon which the Judge allowed 
them to recover, appears to me not to be material. I am of 
opinion that, under the plaint, the plaintiffs were entitled to show 
that the charge made by the executors was a valid charge. 

The decree is affirmed with costs to be taxed according to scale 
No. 2. 4 


MACPHERSON, J.—I concur, 
Attorneys for the appellant, Messrs. Judge and Gangooly. 


Attorneys for the respondents, Messrs. Barrow & Co. 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 


ANAND CHANDRA GILOSE anp orners (Derenpants) v. PRANKISTO 
DUTT (Puaintirr.) 


Agreement not to Partition—Purchaser at Sheriff's Sule—Suit for Partition. 


The members of ajoint Hindu family entered into an agreement not to partition 
their estate, which was to “ continue in one joint undivided occupation as at pre- 
sent.” Held, that a purchaser, at a Sheriff’s sale, of the shareof one of the contract 
ing parties, was not bound by the agreement. 

Such an agreement does not prevent a party to it from alienating his interests in 


the estate. 


THis was a suit for partition. The plaintiff was a purchaser, 
ata Sheriff's sale, of a share in a joint and undivided Hindu 
family, the members of which had come to an agreement not to 
partition the estate. The agreement is set forth in full in the 
case of Ramdhone Ghose v. Anund Chunder Ghose (1). 

The facts of the case fully appear in the judgment of the lower 
Court. 


Markey, J.—In this case the plaintiff asks for a partition of 
certain property, in which he claims a share, as purchaser at a 
Sheriffs sale, in execution of decree in a sult, referred to in 
the pleadings, of Grees Chunder Ghose v. Ramdhone Ghose. 
The former owner of the property was Kasinath Ghose, and 
the defendants are various members of his family, in whom the 
property is now vested, partly by descent, and partly by purchase. 
Ramdhan Ghose, the defendant in the suit of Grees Chunder 
Ghose v. Ramdhone Ghose, was the father of Girish Chandra. 
Girish Chandra has made no defence to this suit, and it is quite 
clear that he is desirous that the proposed partition should take 
place. The other members of the family strenuously oppose it. 

In the year 1862, Ramdhan Ghose, Anand -Chandra Ghose, 
and Girish Chandra Ghose, who at that time each owned one-fifth 
share of the property, together with the sons of Ramdhan and 


_ Anand Chandra, entered into an arrangement that the property 


(1) 2 Hyde, 97, 
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should “continue in their joint undivided ocupation as at pre~ 1869 
sent, and should not be subject to a division and partition, except Axaxp Crax- 
by the unanimous consent of the afore-mentioned contracting v. 

: PRANKISTO 
parties.” By a second agreement, between the same persons of Durr. 
the same date, it was provided that, if there was a partition 
at the suit of any other member of the family than themselves, 
the first agreement should not be binding, but that none of the 
contracting parties should contribute directly to bringing abouta 
partition. In the year 1864, Ramdhan Ghose brought a suit for 
partition, which was dismissed, on the ground that there was an 
arrangement between the parties as to the mutual enjoyment of the 
property, which was binding on the parties to it; and that, by that 
arrangement, any division of the property was prohibited. 

The defendants, except Girish Chandra, now contend that the 
same arrangement is also effectual to prevent any interest vesting 
in the plaintiff; and if any interest, vests in him, to prevent his 
demanding a partition. They base their contentions on two 
grounds: first, that the sale in execution was brought about by 
Girish Chandra by sham legal proceedings, not having any other 
object than to produce the sale, and that the plaintiff was aware 
of this when he purchased; secortdly, that even, if the plaintiff 
was not ¢ware of this, he had notice of the arrangement to which 
Ramdhan, the execution-debtor, was a party, and that he is, 
therefore, bound by the terms of it. 

With regard to the question whether the share which the 
plaintiff now claims vested in him, it is admitted that the 
plaintiff purchased and paid for itin his own name. There is no 
evidence to prove that he holds it in trust for Girish Chandra, and - 
I have no doubt that it vested in the plaintiff. There is no 
necessity, as it appears to me, to consider what the object of 
Girish Chandra was in taking legal proceedings.against his father. 
If he was acting in collusion with his fathér, in order to procure 
an alienation of Wis father’s share, it was as useless a fraud as was 
ever committed, for there is no prohibition of alienation in the 
agreements; and nothing but very clear words could deprive a 
man of the right to alienate, which is one of the inherent rights 
of property. If, therefore, the real object of Girish Chandra was 
to effect an alienation of his father’s share, and his.father and 
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the present plaintiff were aware of this, yet the title of the 


Anan Onax- plaintiff, who is a purchaser for value, is not affected : he is in no 


DRA GHOSE 


ve 
PRANKISTO 


Durr, 


way concerned with the motives of his vendee, so long as the 
act is not illegal. 

The other question is, whether the present plaintiff is bound, 
by the arrangement, not to-seek for a partition. But whether or 
no the parties could make such an arrangement as this binding ~ 
on a third person claiming a share of the property, through some 
one of the parties to agreement; whether or no the purchaser, at a 
Sheriff’s sale, is in a better or worse condition than a purchaser 
under a private contract; whether the plaintiff was aware of the 
object of Girish Chandra in taking legal proceedings against his 
father ; and other questions which have been raised in this case, it 
seems to me unnecessary to consider. It appears to me to be in- 
disputable that the plaintiff has got a share in this property well 
vested in him ; and I consider it equally clear that the arrangement 
between the members of this family, was not intended by the 
parties themselves to appply to a stranger. It was a purely 
family arrangement intended to render this joint occupation of 
the family dwelling-house, as agreeable as possible ; but is utterly 
inapplicable to the case of a stranger substituted as owner for 
one of the parties to the agreement. Were a division forbidden, 
the plaintiff would, as owner of a share, have an indefeasible right 
to intrude himself into every part of the house; and the privacy, 
which it was the very, object of the parties to secure, would be 
utterly destroyed. On the other hand, if his share be separated, 
he will be entirely excluded; and though the premises may be 
somewhat curtailed, the privacy of the family will be secured. 
Nothing is so improbable to my mind as that it was intended 
by the arrangement to prohibit a stranger, who had become pos- 
sessed of a share, from seeking a partition, and probably nothing 
but the unfortunate differendes which have arisen in this family, 
could have led to their taking such a perverse view of their own 
interests as to oppose the partition which is now asked for. 
There will be a decree in the usual form, not for partition 
generally, but that the plaintiff’s share be separated. The share 
of the plaintiff I find to be one-fifth. The plaintiff will have his 
costs on scale, No. 2. l 


\ 
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From this decision the defendants appealed, contending that 1869 
the plaintiff stood in no higher or better position, with respect to Axasp Cuan- 
any right to partition the premises, than Ramdhan Ghose, and En e 
was therefore precluded from attempting to partition the same. Durr. 


Mr. Woodroffe (Mr. Branson with him) for the appellants.— 
The plaintiff cannot take a larger estate or power than Ram- 
dhan Ghose- himself had. The sale took place after express no- 
tice of the agreement; and the purchaser took the share sub- 
ject to all the equities, and he cannot now sue for partition. 
Moolchand Baboo v. John Driver (1). A purchaser pendente lite 
is in the same position. Gourmoney Dabee v. Reed (2). 


Mr. Kennedy and Mr. Gralam for the respondent were not > 
called on. 


Pracock, C. J.—It appears to me that the purchaser was 
not bound by this contract. A joint tenant may covenant that 
he will not sue out a writ of partition, but that would not pre- 
vent him from selling his interest in the estate, or bind the pur- 
chaser who became tenant in common from partitioning his 
estate. The second article of the agreement was, that the house 
should “ continue in one joint undivided occupation as at present.” 
It appears to me that it was not intended to prevent any one 
of the parties from selling his interest, or that, if he should sell, 
the house was to continue in the joint occupation of the remain- 
ing members of the family and the purchaser. The words are 
not merely that the house, is to remain in one joint undivided 
occupation ; but that it is to remain in one joint undivided occu- 
pation as at present. “The decree of the learned Judge is right. 
I do not think that it is necessary to interfere with the ruling of 
the learned Judge as to the costs. The real object of the de- 
fence was to shew that the plaintiff’s vendor was not entitled to 
sell his share, or the plaintiff to have it divided. 

I am of opinion that the decree ought to be affirmed with costs. 


MACPHERSON, J.—I concur. a 
Attorneys for the appellants: Messrs. Judge and Gangooly 


Attorney for the respondent: Baboo D. C. Dutt. 
(1) 1 Monirion, 159. . (2) 2 Taylor & Bell, 83; sce per 2 
Colvile, J., 100 & 109. 
J—e 
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Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Norman. 


JOHN GEORGE BAGRAM (Prarmrtirr) v. KHETTRANATH KARFOR- : 
MAH AND ANOTHER (DEFENDANTS). 


Prescription—Presumption of lost Grant—Light and Air— Obstruction. 


In a suit to remove an obstruction to the enjoyment of light and air, and for 

damages. ` 
- Held, by Marxny, J.—That, in cases where English law is applicable, the law of 
prescription is that existing in England prior to the passing of the Prescription Act. 

Althongh the enjoyment of light and air, as of right for upwards of 30 years, is 
evidence, from which an enjoyment, from time immemorial, may be presumed, yet 
inasmuch as the period of legal memory is about 700 years, the claim by preserip- 
tion, in this country, is defeated by the fact that eee law has = been intro- 
duced here for about 200 years. 

Where an,easoment has been enjoyed for upwards of 20 years, the presumption | 
of a grant isa, question of fact, and not of law. 

Distinction drawn between positive and nogative servitudes, — . ' 

- Held, by Peacock, C. J.,—A right to air may be acquired by express grant, but 
it cannot be acquired merely by presumption arising from user, whether the pre- 
sumption is a presumption of prescription or not. 

The only amount of light, which can be claimed by prescription, or by length of 
enjoyment, without. an actual grant, is such an amount as is reasonably necessary 
for the convenient and comfortable habitation of the house. 

The uninterrupted enjoyment of light for 20 years, acquiesced in by the owner of 
the servient tenement, raises a presumption of right, which, in the absence of any 
evidence to rebut it, ought to be acted upon by those who have to determine th 
facis. 

Such presumption is one of law, and not of, fact. 

Held, by Norman, J.—Servitudes are known and recognized, both in Hindu and 
Mehommedan law. A rightto the unobstructed access of light is nota property 
or interest in the light itself, nora right to be enjoyed in or'over the soil of the 
adjacent owner. By analogy to the law of Limitation, an adverse and uninterrupted 
use of an casement for 20 years confers a right to it ; therefore where the access of 
light and air, through the windows of a house, has been enjoyed for 20 years, and 
there is nothing to rebut the presumption of title, the law implies an obligation, on 


the part of an adjoining owner not to interrupt the free access of necessary light 
and air through ace windows. 


TH1s was an appeal from a decision of Mr. Justice Markby. 
The appellant, the original plaintiff, who was the owner of a 
house No. 6, Old China Bazar, instituted a suit in the lower 
Court, against the respondent and another. defendant named 
Gowarsankar, alleging that the defendants had, by a certain 
building recently erected by them, obstructed hia enjoyment of 


e | ~ + 
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light and air in the said house, and praying that they might 
be ordered, to pull down the obstruction, and pay the sum of 
, rupees 30,000 as damages. 


The facts sufficiently appear, in the judgments. 

Mr. Eglinton and Mr. Lowe for plaintiff 

Mr. Marindin for Khettranath Karformah. 

Mr. Cowell and Mr. Hyde for Gowarsankar Karformah. 


. The judgment of the lower Court, delivered on the 29th of 
November 1867, was as follows :— 

-Marxsy, J.—In this case the plaintiff in his plaint stated 
that he was possessed of a dwelling-house in Calcutta, and that 
he..was entitled to have the light and air enter therein through 
certain windows and a verandah at the south side thereof, and 
that the defendants had wrongfully prevented and obstructed the 
light and air from entering through the said windows and veran- 
dah of the plaintiff's house, by erecting a building near to the 
said windows and verandah, whereby the house of the plaintiff 
has been rendered dark and unwholesome and of. less value. 

The issues were originally settled in this form :— 


1. Is the plaintiff entitled to the prescriptive right to light 
and air which he claimed ? 

2, Has the right been interfered with by the act of the 
defendants, or either of them? 

3. To what damage, if any, is the plaintiff entitled ? 

It will simplify the case, if I state at once, that I dismiss the 
suit with costs on scale No. 2, as against the defendant Gowar- 
sankar. It was supposed, at the time of action brought that 
the defendants were still, as they had formerly been, joint 
owners; but it appears now that a separation had taken place 
between them prior to the obstruction of which the plaintiff 
complains, and that no part of the ‘obstruction, which is the 
subject of this action, was caused by the defendant Gowarsankar. 
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1869 Hereafter, therefore; I shall deal with this case as if brought 
a ORAE against the defendant Khettranath only. 


Kueranare Åt the end of the case, there was a good deal of discussion upon 
Kanrorman. the law applicable to the question in this suit, to which I shall 
have to advert at length presently. One result of that discussion 
is, that I think the issues ought to be amended, and I consider 
now that these are the issues to be tried :— 
1. Has the plaintiff enjoyed, from time immemorial, the 
: right of receiving the light and air through the apertures in 
his house, as they now exist’ on the south side thereof, unobstruct-- 
ed by any erection on the defendant’s land, except so far as the 
same was obstructed prior to July 1866 ? 
- 2. Before the obstruction complained of, did the owner in 
fee of the defendant’s premises, grant-to the owner in fee of the 
plaintiff's premises, the right to receive the light and air through 
the apertures in the house, which is now the plaintiffs, as they 
now exist on the south side, unobstructed by any erection on the 
Jand, which is now the defendant’s, except so far as the same-was ° 
obstructed prior to July 1866 ? 
In other words, can the plaintiff establish me right by pre- 
scription or modern grant ? 
The other issues will now be :— 
3. Has the defendant infringed that right if it exists ? 
4. To what damages if any is the plaintiff entitled ? 

e It was atated by the witnesses for the plaintiff, and it stands 
unchallenged and uncontradicted by the defendant that for be- 
tween 30 and 40 years prior to July 1866, the buildings on the 
plaintiff's and defendant’s premises respectively, had remained 
in the same condition. The plaintiffs house on the south side, 
excluding the verandah, is ata nearly uniform distance of 20 
feet from the boundary of the two properties. In the south-west 
corner of the plaintiff's land is a tiled hut, the top of which is 
on a level with the floor of his upper rooms; and at a distance of 
about three feet from’ the dwelling-house, the verandah -forms a 
projection from the plaintiff's house on the south side.’ Its west 
extremity is about five feet from the tiled hut, and its:south side 
'a little more than three feet from the defendant’s boundary line. 
The defendants had, down to the middle of the year 1866, a 
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long building.of one story used as a godown, ‘built close up to 1869 
he boundary between his lands and the plaintiff's. A portion ee te 
of that building having been pulled down by the Government nee ee 
in making a new. street,- the defendants rebuilt the whole, and Kanvouman. 
added to it a second story. It is this addition which is the ob- 


struction complained of. 


The main point of contention on the facts has been as to the 
extent of the alteration in the defendant’e premises. The plain- 
tiff and his tenant swear positively that the old building on the 
deféndant’s land was no obstruction whatever to the light and 
air of the upper floor of the plaintiff’s house; that the top of the 
building was very little higher than the level of that floor, and 
certainly considerably lower than the verandah railing ; ; and 
that from the upper floor of the plaintiff's house, you had a clear 
view over the defendant’s building in all directions. The defend- 
ant’s witnesses profess to speak of the height of the old godown 
from actual measurement, but they do not agree with each other, 
and the evidence of one at least of them is contradicted by the 
admitted facts of the case. There must be either some mis- 
representation or confusion in their statements; and as the plain- 
tiff and his witnesses have made statements about which there 
could be no mistake, and I have no doubt whatever as to their 
veracity, I find (which will be sufficiently accurate for the 
purposes of the present enquiry ) that the defendant’s old build- 
ing was about 15 feet in height. Reserving entirely the question 
of damages; the question now arises, whether on the above evi- 
dence, I ought to find a verdict for the plaintiff on either the 
first.or the second i issue. 


It is to be observed that the only particle of evidence, in sup- : 
port of either issue, is that for 30 or 40 years, prior to the recent ' 
alterations, the external features of the two properties remained 
the same. . It is contended for the plaintiff that that is sufficient, 
and not only that it is sufficient, but that it is practically con- 
clusive evidence, upon which I have no option, but to find a ver- 
dict for the plaintiff on both issues. 


The question is one which I must decide in accordance with 
the English law, as it stood prior to the passing of the Prescrip- 
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tion Act, 2 and 3 W. 4, c. 71, which has no application to this 
countrys 

As regards the first issue, there is no doubt that the enjoyment 
of an easement, as of right for upwards of 30 years, would be’ 
evidence, on which, if nothing more appeared as to the origin 
of the right, a Jury in England, and therefore a Judge in this 
Court, ought to find an enjoyment from time immemorial. If a 
Jury did not do so, their verdict would undoubtedly be reversed, 
and if I did not do so, mine would in all probability be so also. 
But it is perfectly well established in England that a claim, 
founded on prescription, and supported by evidence of modern 
user, may always be defeated by shewing that the right did not, 
or could not, exist at any-one given point of time within the 
period of legal memory, which, according to the English law, is 
now about 700 years. 

Now there appears to me to be one clear reason why the richt, 
in this case, could not have existed so long as 700 years, and 
this is that the English. law has beeh introduced into this country 
within 200 years. Prior to that introduction, whatever may 
have been the state of the premises, or the relations between the 
owners, it is impossible that the right now claimed can have 
existed. The claim by prescription appears to me therefore un- 
tenable. 

I come therefore to the second issue ; and before considering it, 
it will be necessary to enter a little into the origin of the practice 
of founding claims to easements on modern grants, which are 
not produced, or shewn to have ever actually existed, but 
which are presumed to have existed from the enjoyment of the 
right, which, if they were in existence, they would create, 
The practice of presuming such grants originated in-the lia- 
bility of claims to rights founded on prescription to be defeated 
in the way to which I have already alluded, namely, by shew- 
ing that they did not, and could not, have existed at some point 
of time since the reign of Richard I. The notion of presuming 
modern grants from user or enjoyment is not older than the end 
of the last century, and was, no doubt, forced upon Courts of 
Justice by the glaring deficiency in English law, which had 
provided no sufficient protection, other than its own very limited 
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rule of presċription, for any rights in the nature of easementsand 1869 
certain others of similar character, however long enjoyed. It Po Ora 
was considered preposterous, and justly so, that a right, which had eee oie 
beer enjoyed for 500 years, should be capable of being defeated by Kanro RMAN, 
shewing that it had not existed 600 years; and though the remark 
of Merlin has been not altogether inaptly applied to this fiction 
“¢’ est bien [ apprendre aux plaideurs et aux practiciens des 
-chicanes Pont ils ne sont que trop enclins à se profiter,” yet itis 
not to be wondered that Judges attempted indirectly to remedy 
. an evil, which the Legislature neglected to use their powers of 
remedying directly. 
But what is the evidence necessary to support a claim to an 
easement based upon a modern lost grant? Now I may say 
at once (and that disposes by anticipation of a case (1) m 
the Irish Courts, which decides nothing more) that it was 
scarcely ever supposed in England, even when a deed, be- 
tween certain parties used, for the sake of form, to be set 
out “in the pleadings, that it was necessary to find that an actual 
deed had been signed, sealed, and delivered. This averment 
in the pleadings was considered necessary, because in strict law 
such rights could only be created by deed, but it was always 
considered that all defects of form were cured by time, and that 
the only question was, whether a grant, formal or informal, 
express or implied, was proved by one owner to the other. 
But Mr. Eglinton goes much further. He contends upon 
this issue, as well as upon the last, that such evidence as has 
been here given, is not only sufficient but conclusive. That, 
when’once it is shewn that the external features of the two pro- 
perties have remained the same for upwards of 30 years, it at 
once follows that the plaintiff and his tenants have enjoyed the 
easements claimed for that period; and upon that enjoyment 
being proved, a Jury in England, and a Judge here, are bound 
to find that the claim by modern grant is established. 
There is certainly something to support this view of the law 
in the earlier cases, in which the doctrine was resorted to, of sup- 
porting easements by presuming the existence of modern grants, 
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(1) lL Ir, L, R., 63. 
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1869 though no such grants were produced or-proved to have actually 


Jonn GEORGE existed. 
BAGRAM 


U The first case I find o on this subject is. Holer oft v. Heel (1), 

KUELTRANATH. 

‘Kanrorsau, where Eyre, C. J., is said to have intimated a decided opinion, 
that the undisturbed possession of a market for 23 years was a 
clear bar to any action brought by the owner of an adjoining 
market for a disturbance of his own right, Upon this opinion 
being intimated, Le Blanc- Serjeant, who was to have argued. 
the case for the plaintiff, declined to do so, and subsequently re- 
ferring to this case when on the Bench, in Campbell v. Wilsón (2), 
he said that the ground on which the case went off was that; 
on a new’ trial, the Judge would direct the Jury to presume a 
grant after 20 years’ undisturbed possession., An opinion equally 
strong appears to have been expressed by Wilmot, C. J., in two 
cases (3). But, besides that the general terms in which the 
question was actually left to the Jury in these two cases seem to 
me to shew that even there they were allowed to consider the 
question as one of fact, I find that in the year 1825, the notion `“ 
that the presumption of a grant from long modern enjoyment is 
a presumption of law and conclusive, was distinctly repudiated. 
in Livett v. Wilson (4). There the defendant, in answer to. an 
action of trespass, pleaded a right of way, Didas his right on a 
modern grant, and seeking to prove the grant by modern uninter- 
rupted user. It was contended that it was not for the Jury to 
find the existence of the grant, but for the Judge to direct them 
to do so, but Best, C. J. says distinctly that, “if there had been 
“ an uninterrupted user for 20 years, the Jury might be authoris- . 
‘ed to presume it originated in a deed; but even in sucha 
“ case, a Judge would not be justified in saying that they must, 
‘but that they may presume a deed.” The report in some re- 
spects is not very clear, but the meaning of that passage iş not 
to be disputed. - Moreover, on this point, I rely with still greater 
confidence on a passage in Williams’ Saunders, page 175a, where 
all-the cases on this point are very carefully collected by the ver y 
learned editors. of the edition of 1845, Mr. Justice Vaughan 


(1) 1 Bos. & P., 400, i (8) 2 Wms. Saund., 175 a. 
(2) 3 East, 297, 2 (4) 3 Bing,,.115. 
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“Williams and the late.Mr. Justice Patterson.. It is there said, 
- that before the Prescription Act passed in 1832, “it had been 


“ fully “established that the uninterrupted enjoyments of a profit 
“& q pendré, or an easement for 20-years or upwards, was not a bar 
“or title in itself, but only evidence from which the J ury might 
“presume grant.” I think this testimony as to the state’ of the 
law at that time stronger than almost any.case, because both 
those learned editors must have been well acquainted with the 
terms in which Judges were in the habit of leaving questions 
of this kind to the Jury, and they were.then speaking from their 
own large experience, and with all the ‘reported cases before them 
down to thdt time. 


Moreover, if the law had been as Mr. Eglinton contended, 
the Prescription Act would have proceeded upon a wrong as- 
sumption ; for in that case, even before’ that Act, the right 
would not have been defeated only by shewing that it was first 


„taken or enjoyed within the period of legal memory, as the Act 
évidently assumes that it would be. ` If the presumption in favor’ 


of the right after 20 years’ enjoyment had been conclusive, the 
right: would have been as securely gained under the old law as 
under the Pr escription Act, though perhaps in ‘Some cases not 
practically so easily established. 


q 


Since the Prescription Act, the Gises in England, in which 
claims to easements have been founded on modern non-existing 
grants, have been very much fewer; but this basis of the claim 
is still sometimes resorted to, when the user, though it has lasted 
for the necessary period, has been recently interrupted, so that 
it cannot be. averred and proved, as the Prescription Act 
requires, to have been enjoyed for the requisite number of years 
next before action brought. In such cases it is still necessary 
to resort to a modern non-existing grant, relying on the user to 
support it. - B 


Now, as far as I TA been able to discover, wherever on re- 
cent occasions the question has arisen, whether from the user 
or enjoyment of the right a grant isto be presumed, it has 


‘been treated as one simply of fact to be determined 


in one way or other, according to the circumstances of the case. 
AG 
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1869 Thais in Arhwr ‘ight v. Gell, (1) where the plaintiff claimed g 
oS ee right to the continuance af a flow of water from certain mines 
v. belonging to the defendant, which had been used by him for 
ees many years to supply his cotton mills, Lord Abinger, in deliver- 

ing the judgment of the Court of Exchequer, said :— An user 
cc for 20 years, or a longer time, would afford no presumption of a 
e orant of the right to the water in perpetuity, for such a. grant 
« would in truth be neither more or less than an obligation on 
“the mine owner not to work his mines by the ordinary mode of 
“ setting minerals below the level drained by that sough, ahd to 
* keep the mines flooded up to that level, in order to make the 
s flow of water constant for the benefit of those who‘lad used it 
for profitable purpése.” Again in Wood v. Waud (2), it is said “a 
flow of water for 20 years from the eaves of a house could not 
give a right to the neighbour to insist that the -house should not be 
pulled down or altered, so as to diminish the quantity of water 
flowing from the roof. The flow of water from a. drain, for the 
purposes of agricultural improvements for 20 years, could not 
give a right to the neighbour, soras to preclude the proprietor 
from altering the level of his drains for the greater improvement, 
es Of the lands. The state of circumstances in such cases; sliows 
a "i that one party never intended to give, nor the other to enjoy, the 
' qise of the stream as a matter of right.” There wasin these cases, 
in one sense an undoubted enjoyment of an easement for 20 
years, and yet the Court sitting as a Jury refuse to draw the 
inference that any grant was made between the adjoining owners. 
I am here exactly in the position in which the English Judges 
were in those cases, and I think that they conclusively shew that 
the question is tot the narrow one proposed by the plaintiff, 
namely, has heas a ‘matter of fact enjoyed the advantage which ` 
he now claims as an easement; but the more general one has he 
enjoyed it under such circumstances as would lead to the pre- 
sumption that the adjoining owner intended to confer it’ on him 
as a legal right? 
This is a question on which it is extremely useful to compare 
the state of the law in the United States of America, and I find 


G) 5 M. & W., 205, (2) 3 Ex., 748, 
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that the Supreme Court of New York, 1 in Parker v. Foote, ( i) ha 1869 
declared that tlie enjoyment of the’ easement for 20 years iS, Jony Guorcu 
-under-the most favorable aeaee, not.an absolute bar and Sa 7 
conclusive, but that it is only asmatter of evidence from which PEOR 
a Jury may infer the existence of: the right. 
Mr. Eglinton, 1 in support of his contention, that the presump- 
tion, after 20 years’ actual enjoyment was conclusive, relied very 
much on the judgment of Littledale, J., in Moore v. Rawson. (2) 
But I am wholly unable to understand what is meant by the dis- 
‘tinction there pointed out between rights of way and rights to 
light and air; that the former is acquired by uger, and the latter 
‘by occupancy. It seems to me that there was evidently in that 
‘learned Judge’smind animpression, that. from the moment a man 
comes into possession of land, he begins to enjoy as of. right, and 
‘to hold adversely to his neighbours all the accidental advantages 
- of: his position, with reference to the adjoining properties. Simi- 
lar notions, with respect to the right of support, appear to have 
- been.promulgated by the same Judge in the'case of Dodd v. 
Holme ; (3) but I venture to say that such ah opinion is at variance, 
mot only with English law, but with common sense. The only 
passage in ‘the judement of Mr. Justice Littledale in Moore v. 
Rawson,’ which directly bears: upon the point now under con- 
sideration is, that where it is said, if the light be suffered to pass: 
‘without interruption during that period (i. e. 20 years) to the 
building so erected, the law implies, from the non-obstruction of 
the light for that length of time, that the owner of the adjoining 
land . has consented that the person, who erected the building 
upon his land, shall continue to enjoy the light without obstruc- 
tion. No doubt-the inference, after 20 years’ enjoyment, is there 
treated as an implication of law, but the exact nature of the 
implication was not a question in that cage, and I dó not con- 
sider the casual expression, of any Judge however eminent, 
sufficient to outweigh the deliberate opinions I have ahove 
referred to. 
- Another case relied on was, that of Bright v. Walker. a) ' There 
Baron Parke, in describing the law as it stood prior to the pass- 
“ (1) 19 Wend. Rep, 309. ` (3) 1A. & E, 505, 
(9) 3 B. & Cu 339. (4) 10 M &B. ail. 
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ing of the 2 & 3 W. 4, c. 71, says speaking of 20 years’ enjoyment, 
that “ in theory, it was presumptive evidence, in practice and ef- 
fect it was a bar.” The easement then under consideration, was a 
rightof way, and I don’t think the learned Baronintendedany more 
than to express his opinion that practically Juries were always 
ready to find, after 20 years’ enjoyment of an easement of this 


‘nature, that the right existed. I do not think he intended to 


express his opinion that the principle of law, which he acknow- 
ledges to exist in theory, had beem broken in upon so long and 


-so uniformly by modern practice as no longer to exist. Indeed, 


he could not mean this, for such is evidently notthe case. And 
if this be the correct view of his meaning, then the passage so 
far from supporting the plaintiffs argument im this case, does 
directly the reverse, for it distinctly acknowledges that, subject 
to any modification introduced by practice, the question, whether 
the grant of the easement has been made, is one for the Jury. 
Of course, what I have now said, appears only to be the case 


where a modern grant is sought to be proved by modern user. 


I am not now considering cases, where modern user is relied on 
to prove the acquisition of a right by prescription, that is, 
as English lawyers will persist in understanding it, a right 
enjoyed from time immemorial. What may be the precise 
limits within which a Jury or a Judge acting as a Jury, may be 
at liberty to draw inferences from the facts in such cases, is not 


‘a question which it is now necessary to consider. 


I therefore come to the conclusion that I am to consider as a 
question of fact, whether the evidence, given in this case, shews 
that the defendant or those who preceded him, ever intended by a 
grant, formal or informal, express or implied, to confer upon the 
plaintiff or those who preceded him, the right to enjoy the passage 
of light and air, as they have enjoyed it for 40 years, prior to the 
alteration in the defendant’s premises ; or in other words, whether 
the, defendant intended to deprive himself of the right of the 
building on his land, so as to interrupt the passage of light and air 
to the plaintiffs house. Iam clearly of opinion on this question 
of fact in favor of the defendant. We have nothing here, but the 
mere fact that the plaintiff and those who preceded him for forty 
years, had the advantage of an unobstructed passage of light and 
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air, by reason of the adjoining owner not choosing to exercise his 1869 
rights to erect a lofty building on-his land. But where is the Yous Gronce 
evidence that the latter intended to abandon his rights of raising E ee 
his buildings, should an occasion,arise. when he thought it advan- Kanronman. 
tageous to exercise it, Omission to exercise or assert a right for 

a long series of years, is no doubt in many cases, extremely good 
evidence that the right never existed, or has been lost; but 
certainly not so, where no opportunity for the exercise or asser- 

tion of the right has occurred during ‘the period. This is 
“precisely the case here. . While the old street existed, the old 

_ low godowns were very likely all that-it. was worth the defend- 

ant’s: while to build: when the new road was made, a favorable 
opportunity for improvement presented itself, of which the defend- 

ant immediately took advantage. And as there was during the 

forty years no opportunity for exercising the right, so there was 

no opportunity for its oral or written assertion. A man only asserts 

his rights when they are attacked. But no attack was made onthe . 
defendant’s rights. The plaintiff did nothing more than enjoy 

the natural advantages of his position, and. never gave the 
slightest indication of any intention to encroach upon the rights 

of his neighbour. And this remark leads ‘me to point out an 
important distinction between the proof of the acquisition of an 
easement of the kind now under consideration, and the acquisi- 

tion of an easement, such as a right of way, or .te use more 
general language between the acquisition of a positive servitude 
(servitus que in patiendo consistit) and òf a negative servitude 
(servitus que in non faciendo. consistit). If there be patientia 

the force of the evidence is at.once different. Patientia is the 
submission to an act which might be tréated asra trespass. Here 

then we have an opportunity for the assertion ‘by the owner of 

his right of, property free of the servitude, and his omission to do 

so, would(as I have already stated) be very good evidence against 

him, should he wish to do so on any future occasion. Therefore, 
though.in this case, I do not think the plaintiff acquired the right 

to light and air which he claims, I should probably come to a 

very different conclusion, where the plaintiff-claiming a right of 

way over the defendant’s land, supported it by pr bok of an equal- 

ly long enjoyment: . = = ) 
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In these remarks I have purposely abstained from travelling 


eny Se out of the usual current of English literature and authority, but 
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„I cannot forbear from indicating a source'from which, as it appears 
to me, great light might be thrown on a subject over which it is 
universally acknowledged that English lawyers have.a good deal 
stumbled. I think a great deal of the confusion, which has arisen 
in the English law relating to easements, has been caused by not 
keeping steadily in view: the fundamental principles which govern 
the acquisition of rights by long possession. ‘Those principles, 
though clear, are sometimes difficult of application, especially’ 
when the subject of possession is an incorporeal right in the nature 

cf an easement. But the difficulties have nearly all been solved _ 
-by one of the greatest of modern Jurists, and he does so, not in 
any technical manner, but by a most accurate analysis of the facts 
by which the legal relation has to be determined, only making 
use of the technical terms of Roman law to give precision and 
clearness to his meaning. Savigny in his -Treatise on Possession 
(Das. Recht des | Besitzes,| Ed, 1865, p. 492, see also sections 13 
& 46 passim) discusses the very question I have to decide in 


‘this case ; and in doing so, he insists on the importance of the 


fundamental principle so frequently inculcated by the Roman. 
lawyers “ adipiscimur possessionem corpore ef animo, neque per 


` se animo, aut per se corpore,” (Dig. Bk. XLI, tit. 2, par. 


3, s. 1), and‘that the mere fact of user or enjoyment, un- 
less the person who uses or enjoys has the animus possidendi 
tanquam suo jure, is nothing. Hè thus carries the discussion of 
the question a step further back than is usual with English law- 
yers, and inquires, not what is the effect of possession, but 
what is possession; and I have no doubt whatever that this is the 
true question. When he comes to consider negative servitudes, 
(of which the right, claimed by the present plaintiff is one), he 


` defines them by saying that one who has a right of this kind is 


. able to require from the proprietor of a thing, that he shall-ab- 


stain from exercising.some rights, which, as.proprietor, he might ° 
exercise if unrestrained ; and he then proceeds to dicuss the 
question how the possession of such a right can be acquired. 
He first points out that the acquisition of the possession is a 
different thing from the acquisition of the right itself, inasmuch 
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as one may have -the possession without the right, or the right 1869 
without the possession, though, as he afterwards shews, both may dore Ghee 
be acquired simultaneously. -He then goes on'to say, that one v. 

. oe À : . ° . KAETTRANATIE 
case of acquisition of possession of this kind of servitude is Kazrorman, 
undisputed, namely, where the act which is opposed to the servi- 
tude, is actually attempted, but prevented, whether by the simple 
protest of the opposite party, by force; or by the prohibition of a 
Court of law. But that, except in this case, the acquisition of 
possession of this kind of servitude is much éontested. 

He then notices the contention (and that'is precisely what the 
plaintiff contends for here) that the simple inaction of the party, 
opposed to the acquisition of the servitude, would confer the 
possession of a negative servitude, as, for instance, that every. 
householder ‘would have the possession of a jus altius non tollendi 
against all his neighbours, with respect to the present height of 
their houses. But, he says, people can only have been driven to 
this opinion from necessity and from inability. to discover any 
better solution of the difficulty, for there is something monstrous in 
what follows immediately as a consequence of it—that every land- 
owner should be actually in possession of numberless servitudes 
astagainst all his neighbours. Having thus stated the difficulty, 
he proceeds to solve it as follows:--- I think (he says) the true 
“ solution lies in the -fundamental principle, which has already 
‘been applied to positive servitudes. The possession of these 
‘is not founded, generally, on every. act of enjoyment, but 
“only on those acts of enjoyment which a man performs as of 
“his right (tanquam id suo jure. faceret} We must, therefore, 

‘¢ distinguish between the simply de facto and accidental’ enjoy- 
‘ment, and that enjoyment which is founded on right, and 
“which is in a manner compulsory. „And the distinction 
‘here also, as in the above-mentioned (positive) servitudes, is 
* founded entirely. on this, that otherwise the basis of the animus ` 
“ possidendi is altogether wanting.” -He then points out, that if 
this distinction is applied to negative servitudes, it at once disposes 
of the contention under consideration. “If my neighbour has 
“only built to -a certain height, I enjoy the advantage thereof 
“ de facto only and accidentally, and have therefore no possession. 
st On the other hand, it is clear, from this principle, why the actual 
“attempt atinterruption, followed by prohibition, must give pos” 
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e session, because indeed, as an immediate consequence of this, the 


Jony GrorcE “ omission of the party opposed to the acquisition of the servi- 
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“tude to exercise his right, is no longer accidental, but is pro- 


Karrorman. “ duced by the protest of him who has acquired the right. But 


* the mere title to the servitude must have the same effect. For, 
‘‘ when my neighbour actually grants to me the jus altius non 
© tollendi by contract or will, the omission to build higher 
“ becomes immediately not accidental but necessary, that is, it is 
“ grounded on the contents of the contract or will as the case 
“may be. Consequently, the same act which confers upon me 
“ the right, procures me the possession also, without any necessity 
c for the fictitious prohibition mentioned above. The distinction 
“ between the acquisition of the right itself, and the acquisition 
“of the possession, lies here in this only, that the former can 
* only be acquired from the true owner of the adjoining land, 

e whereas the latter can probably be acquired from the simple 
€ possession also.” 

“ Hence it follows, that the possession of negative servitudes 
€ can only be acquired in two ways, by protest, and through a title 
‘to the right, that is to say, lst, by such means as that the act 
€ which is opposed to the acquisition of the servitude be attempt- 
* ed and prevented; 2ndly, by every formal act which is capable 
“of conferring the right, whether in the given case it actually 
& confers it or not.” 

I feel confident that an attention to the principles here so 
clearly enunciated, will solve many of the difficulties which 
beset the.law of easements. They are entirely in accordance with 
the general principles of English law, and they lead to precisely 
the same result as was arrived atin the modern cases of Arkwright 
v. Gell(1); Chasemore v. Richards (2); Wood v. Waud (3); 
Roberts v. Macord (4), and Webb v. Bird (5); but they do so, as 


` it appears to me, by a much clearer road than was travelled over 


in any of those cases, and one which avoids many of the diff- 
culties, by which itis easy to see that the Courts which decided 
those cases, felt a good deal hampered. 


(1) 5 M. & W., 208. (3) 3 Exch., 748. 
(2) 2 H. & N., 190. ; (4) 1 Mod. & Rob., 230. 
(5) 10 ©. B., N. S3 268. 
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- The result is, that I consider the suit ought to be dismissed with 


1869 


costs on scale No. 2: but as my decision is not final, it will be Joux Gronow 


better to assess the damages contingently ; and I find that the de- 
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terioration of the value of the plaintifPs house in consequence of Karrorxam, 


the alteration in the defendant’s premises amounts to rupees 4,000, 
of which rupees 1,000 is due to the loss of light, and rupees 3,000 
to the loss of air. I have apportioned the damages because in 
one view of this case a different result might be arrived at, with 
respect to the right to alr; whereas in the view Ihave taken, the 
result is the same as to both. 

From this judgment the present appeal, as against the defend- 
ant Khettranath, was preferred. 


Mr. Eglinton (Mr. Lowe with him) for the appellant.— There 
are four methods of acquiring a right to light and air,— 
by prescription, by the presumption of a lost grant, by express 
grant, and by the operation of the Statute 2 and 3 William IV., 
c. 71. In this case there is no evidence of an express grant, 
and the Statute has not been extended to India. By the common 
law, an enjoyment to confer a title to an easement, must have 
continued “ during time, whereof the memory of man runneth not 
to the contrary,” and this has been settled to mean from the 
time of Richard I. Gale on Easements, 132. But Juries have 
been directed to présume this lengthened enjoyment from an occu- 
pation for 20 years, unless there was some evidence to rebut the 
presumption. The learned Judge has held, and perhaps rightly, 
that the presumption is in all cases rebutted in this country, by 
the fact that the English occupation has fasted less than 200 
years. There remains the presumption of a lost grant; and on 
this the appellant relies. In England, before the passing of 2 
and 3 Wm. IV., c. 71, the Jury would have been directed, on 
proof of 20 years’ enjoyment, to presume a grant made and 
lost—see Gale on Easements, 2, 136, 281, and 282. Ark- 
wright v. Gell (1); Boyle v. Tamlyn (2); Puran Mudduck v. 
Ooday Chand Mullick (3); Sham Bagdee v. Fukeer Chand Bag- 


(1) 5 M. & W., 203. (3) 3 W. R., 29. 
(2) 9 Dow & Ry , 430 ; 6 B. & C , 329. 
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1869 dee (1); Joy Prokash Singh v. Ameer Ally (2); and Sri Viswam- 


a eee bhara Rajendra Devee Garu v. Sri Sri Saradhi Charana Sama- 


Kae eaname 27090 Garu (3). Intention of asserting a right is not to be infer- 
Karrormau. red, if a man lets an opportunity for asserting go by ; and length 
of time strengthens the inference that he has no intention of 


asserting such right. 
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Mr. Marindin, for the respondent, cited the following cases :— 
Jones v. Lapling (4); Chasemore v. Richards (5); Webb v. 
Bird (6); Buller’s Nisi Prius, Book 2, Chapter 7; Holcroft v. 
Heel (7); Wynne v. Griffiths (8); Day v. Williams (9); 
Blewett v. Tregonning (10); Penwarden v. Ching (11); Camp- 
bell v. Wilson (12); Livett v. Wilson (13); Cross v. Lewis (14); 
Ewart v. Cochrane (15); Richards v. Rose (16); Bury v. 
Pope (17). . 

Mr. Eglinton in reply cited: Back v. Stacey (18); Parker v. ` 
Smith (19); Yates v. Jack (20); Dent v. Auction Mart Com- 
pany (21); Wells v. Ody (22); and Pringle v. Wernham (23). 


Norman, J.—The plaintiff alleges that as the owner of a house, - 
6 Old China Bazar, heis entitled to have the light and air enter 
through certain windows aud a verandah; and that the defend- 
ant, by erecting a building near the said house and’ verandah, 
has obstructed the light and air, and rendered the house dark, 
unwholesome, and of less value. He prays for an order, direct- 


® 
(1) 6 W. R., 222. (12) 8 East, 294. 
(2) 9 W.R.,.91. 7 (13) 8 Bing., 115, ` 
(3) 3 Mad. H. C. R., 111. (14) 2 B. & C., 686. 
(4) 12 C. B., N. S ,826; S. C. on appeal, (15) 7 Jur, N. S., 925. 
11 H. L. C., 290. (16) 9 Exch., 218. 
(5) 7 H. L. O., 349. -= (17) Or. Eliz., 118. 
(6) 10 ©. B., N. S., 268; $.C.on appeal, (18) 20. & P, 465. 
is C. B, N. S., 841. l (19) 5 C. & P., 438. ` 
(7) 1-Bos. & P., 400. (20) 1 L. R., Ch. App., 259. 
(8) 5 B. & 0., 923. ~- (21) 2 L. R., Eq‘, 238. 
(9) 2 Cr & Jervis., 460. (22) 7 C. & P., 410. 


(10) 3 Ad. & E., 554. (23) 7 C. & P., 377. 
(11) Moo, & Mal., 400, i . 
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ing the defendant to pull down his new building and for 1869 
rupees 30,000, the damages alleged to be caused to him by its Jous Gore 


‘ DBAGRAM 
erection. v 


It was'proved that the house of the plaintiff has a frontage oe 
of 56 feet to the south, and is two stories high. The lower floor 
consists of godowns and offices. The upper story is used as a 
dwelling-house. In the middle of the south side is a verandah 
22 feet 6 inches long which has three openings. There is a 
room lighted from the verandah with three windows, and on 
each side are rooms having windows looking to the south, two 
on each floor, The general line of the front of the plaintiff’s 
house is about 17 feet from the boundary line which separates 
his own land from that of the defendant. The verandah projects 
from the front of the plaintiff’s house, to within about three feet 
of the boundary line. The height of the verandah to the ceiling 
is about fourteen feet. In the south-west corner of the plaintiff's 
lands is a tiled hut, the top of which is on a level with the floor 
of his upper rooms. It stands at a distance of little more than 
two feet from the dwelling-house, and extends from the west, 
eastwards, as far as the middle of the second window on the 
ground floor, coming within five feet of the verandah. The 
land of the defendant adjoining the plaintiff’s land on the south, 
is a strip about 15 feet wide, lying between the plaintifs land 
and Canning Street. On this land, down to the month of July 
1866, was a building used as a godown, standing close to the 
boundary line of the plaintiff's and the defendant’s premises, 
about fifteen feet in height, being in fact very little higher than 
the level of the floor of the plaintiff's verandah. As long as that 
godown remained unaltered, there was a clear view over the 
godowns in all directions from the upper story of the plaintiff’s 
house. 

It was proved, that for 30 or 40 years prior to July 1866, the 
buildings on the plaintiff's and the defendant’s land, had remained 
in the same condition. In July 1846 the defendant rebuilt 
his godown and added a second story to it, carrying his wall to 
a height of 25 feet 4 inches, The wall is set back a little, and 
now comes within four feet and 11 inches of the plaintiff's 








~~ 
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1869 verandah at one part, and 4 feet 1 inch at another. It extends 
ga E from the west, to within about five feet of the eastern extremity 
Knereanarn Cf this verandah, rising to the height of eleven feet above the 
Karrorman. level of the floor, the top being only two feet and a half below the 

line of the interior of the roof of the verandah. 

Mr. Osmond says: “ the new building has, undoubtedly, in- 
“ jured the light and air of the plaintiffs house. So far as the 
** air is concerned, it is materially affected ; as to light, to some ex- 
“ tent. In my opinion, the alteration has diminished the value 
“ of the plaintiff’s house.” 

On cross-examination, he stated: “ I did not go into all the 
“ rooms on the upper floor, only the centre room. That has three 
“ windows looking into the verandah, corresponding with, but 
“not so large as the openings in the verandah. ‘There was 
“light enough in that room to read by comfortably. The light 
“ of the room with such a verandah before it, would-be affected 
“by the alteration, but not to a very considerable extent. Half 
“the east window is unaffected by the defendant’s building ; 
“that is affected by another building. I think the chief 
‘ damage is done by depriving the house of the south wind. 
« The alteration would cause a diminution in light which would 
“ affect the value.” 

On re-examination, he says: “ The defendant’s building affects 
“the value of the plaintiffs building as to wind chiefly. But 
‘ also as to light, not to a great extent.” 


Mr. Rowe says: “ The new godown is 24 feet 4 inches high. 
“ This difference in height would make a material difference in 
‘light and air; not in the air below. On the west side there is 
“a godown close to and higher than the window. As the pre- 
‘mises ‘now stand,.they are worth 120 rupees a month. If 
‘‘the premises were in the same state as before, they would be 
“ worth Rs. 140 or Rs. 150 a month.” Cross-examined. ‘ The 
“depreciation from all causes is from 20 rupees to 30 rupees. 
“I give the present difference for the upper story. I did not 
‘observe the damp. It was quite light enough when I was 
sin the middle room of the upper floor. The chief damage 
sis shutting out the south breeze. The damage caused 
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“by diminution of light would not be serious, I have 1869 
“not taken the prospect.into consideration. It can’t be now Joux Gronor 
“ used as a dwelling-house for a respectable family.” TOE NN 
Mr. Justice Markby dismissed the plaintiff's suit, and from Karrorsan. 
that decree, the plaintiff has appealed. 
The learned Judge treats it as clear that a claim founded on 
prescription and supported by evidence of modern user can 
always be defeated, by showing that the right did not exist or 
could not have existed at any one given point of time within 
the period of legal memory, which, according to the English law, 
is about 700 years. 
If the learned Judge’s argument is correct, there can be no 
such thing as a claim to a servitude by prescription, within the 
local limits of the original jurisdiction of the High Court. 
His position on this point, with the view he takes as to the nature 
of the possession from which alone a grant can be presumed, 
appears to me to strike at the root of a great number of urban 
servitudes—rights most important to owners of ‘house property 
in Towns. 
In fact, it would seem to follow, that no mere length of enjoy- 
ment could confer rights in respect of the access of light, or the 
support of buildings. 
The learned Judge assumes that it is impossible that such a 
right as that claimed, could have existed before the introduction 
of English law, whatever may. have been the state of the 
premises, or the relation of the owners. To that I cannot 
assent, 
The laws of every country must necessarily recognize servi- 
tudes. It has been well said that the origin of servitudes is 
as ancient as that of property, of which they are a modification. . 
It seems clear that servitudes were known ánd recognized, 
both by Hindu and Mohammedan law. 
In the Hedaya, Hamilton’s Edition, Vol IV., p. 132, it appears 
that a right in the nature of an easement is acquired by one 
. who digs a well in waste ground, viz., that no one shall dig 
within a certain distance of it, so as to disturb the supply of 
water. Rights to the use of water for purposes of irrigation 
or drainage are recognized and defined in pages 136 to 155 of 
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1869 the same book. One urban servitude, at least, is mentioned, at 
Joun GrorGE page 146, viz. the right to discharge water on the terrace of ano- 


BAGRAM j ° 
v ther. I think there can be no doubt, that urban servitudes 


KHETTRANATH 
Karrormau. generally were recognized by Mahommedan law. 

As to Hindu law, in Halhed’s Gentoo Law, page 162, whichis a 
translation of a compilation of the ordinances of the pandits, made 
under the direction of Warren Hastings, between 1773 and 1775, 
it is laid down that “ ifa man hath a window in his own premises, 
“ another person having built a house very near to this and living 
“ there with his family hath no power to shut up that man’s 
‘“ window; and if this second person would make a window to his 
“own house, on the side of it, that is towards the other man’s 
«house, and that man at the time of constructing such window 
“forbids and impedes him, he shall not have power to make a 
‘window. If the drain of a man’s house hath fora long series 
“of years passed through the buildings belonging: to another 
“ person, that person shall not give impediment thereto.” Many 
other species of servitudes are referred to in the same book. 


The subject is also dealt with in the Vivada Chintamani, pp. 124, 
125. 

From the very earliest times, the ancient common law of 
England recognized rights to the access of light and air through 
windows. There are cases in the Year Books in Michaelmas 
Term, 7th Edward the Third, and Michaelmas Term, 14th Hen. 
IV., fol. 25, in which it was treated by the Court as settled law, 
that if a man had an ancient house, with windows overlooking the 
land of his neighbour, through which light and air had been admit- 
ted from a time from which the memory of man ran not to the 
contrary, an action lay against any person who might obstruct 
such light and air. 

In the 3rd Institute, 201, itis said: “ The common law prohibits 
the building of any edifice to a common nuisance or to the 
nuisance of any man in his house, as the stopping up of his light, 
or to any other prejudice or annoyance of him.” A man shall 
not build on his own soil to the injury of his neighbour. | 

In Aldred’s case (1), it was resolved that, “ina house four 


things are desired: the habitation of man, the pleasure of the 
(1) 9 Coke’s Rep, 58. ' 
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inhabitant, the light, and wholesome air; and for nuisance done 
to the habitation of man, for that is the principal end of a house, 
an action vee Bae so for the hindrance of light or air, for both 
are necessary.” 

A custom to build on land where there was no house before, 
and so to stop a neighbour’s lights, has been adjudged void. It 
seems impossible to suppose that when English law was intro- 
duced within the local jurisdiction of the High Court, so impor- 
tant a part of it as that which deals with servitudes was excluded. 
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Then comes the question how a right to the unobstructed access 


of light, through windows looking on another man’s land, can 
be acquired. f 
There can be no doubt that such a right could be conferred, 


firstly, by express grant or covenant that the grantee should ` 


enjoy the lateral access of light to his windows; or, secondly, by 
implied grąnt or reservation, when the dominant and servient 
tenements had originally belonged to the same owner. Such 
implication might arise when such owner sold the house with its 
‘appurtenances; or, after the erection of house, sold the land 
overlooked by its windows. This appears from the cases of 
Swansborough v. Coventry (1) and Richards v. Rose (2). 

The title may be rested upon prescription, or a right to be 
presumed from long enjoyment. 

I doubt if the learned Judge is right in supposing that in 
England, claims founded on prescription could always have been 
defeated by shewing that they arose at some time later than the 
first year of the reign of Richard the first, which, in modern times, 
is treated as the period of legal memory. The preamble of the 
2&3 Wm. IV,c. 71, says,“ the expression, time immemorial, or 
time whereof the memory of man runneth not to the contrary, 
is in many cases considered to mclude and denote the whole 
period of time from the time of Richard the first.” The 3rd 
section relating to rights, altered the law by abolishing the custo- 


mary right which the citizens of London possessed of building ` 


on old foundations, though they might obstruct their neighbour’s 
light and air by creating right in cases where light had been 


(1) 9 Bing., 305. (2) 9 Exch., 218. 


~ 
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1869 enjoyed by the acquiescence of tenants for life or years. . Tn 
Buona these cases, before the passing of the Act, acquiescence for 20 
Kaer anar e28 Or more conferred no right: see Barber v, Richardson (1) 3" 
Karrosa, Daniel v. North (2). è 

It is stated by Serjeant Manning, in the note to Cassidy v. 
Stewart (3) citing Bracton and the Second Institute, page 94, that, - 
at common law the time of legal memory meant “ within the 
memory of a person living or of his father.” The rule of law in 
the most ancient times having been, that no man could prove any 
matter, “ unless it had been seen by himself or by his father who 
enjoined him to testify the fact.” The rule which has been acted 
on in England in later times, that the time of legal memory is 
usually considered to date from the first year of the reign of 
‘Richard the first, is an accidental not an essential part of the law 
relating to rights claimed by enjoyment from time immemorial. 

It was, as explained by Serjeant Manning in the note above 
referred to, originally a mere rule of practice introduced by the 
sole authority of the Court of Common Pleas, in analogy to the 
Statute 3, Car. 1, cap. 39, in case of suitors, in respect of whom 
the Legislature had omitted to define the extent of human 
memory. He gives many instances of what would be ordinaril y 
called rights by prescripiton which have undoubtedly arisen 
since that time. 

In Bury v. Pope (4) it was resolved by all the Justices in the 
Exchequer Chamber, that if two men are owners of two parcels 
of land adjoining, and one of them builds a house upon his land 
and makes windows and lights looking into the other’s land, and 
this house and the rights have continued for the space of 30 or 
40 years, yet the other may upon his own land and soil law- 
fully erect a house or other thing against the said lights and 
windows, and the other can have no action, for it was his folly to 
build his house so near to the other’s land, and it was adjudged 
accordingly. 

It has, however, been observed of that case, that it was decided 
while the period of limitation in real actions was sixty years un- 
der the 32 Hen. VIII, cap. 2,and that according to the analogy 


(1) 4B & Ald, 579. (3) 2 M. & Gr., 467, 
(2) 11 East, 872. (4) Cr. Eliz., 118. 


wey 
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of that Statute, a sufficient time had not elapsed to confer a title ___ 1869 
under it to real éstate, After the passing of the 21 Jac. 1, Bas a 
“chap. 16,,in Lewis v. Price (1) Wilmot, C. J., held, that guerreaxaci 

where,a house had been built and lights enjoyed for forty years, M4evorn. 

if the owner of the adjoining ground builds against the windows, 
~ “so as to obstruct them, an action lies. In Dougal v. Wilson (2), 
in 1769, Wilmot, ©. J., said,- if a man has been in possession 
of a house, with lights belonging to it, for fifty or sixty years, 
no man can stop up those lights. 

In Darwin v. Upton (3), in 1786, the plaintiff in an action 
on the case for obstructing his lights, proved an uninterrupted 
possession of them for 25 years. The defendant relied on the 
possession prior to the 25 years. Gould, J., said, that he thought 
that 20 years’ possession unanswered was sufficient. 

Ona motion for a new trial Lord Mansfield said, that the 

enjoyments of lights with the defendant’s acquiescence for 
20 years, is such decisive presumption of a right by grant or 
otherwise, that a Jury ought to act upon it. 

In Penwarden v. Ching (4) a window had been made about 

21 years before the alleged obstruction, It was objected 
that the window was not ancient, its date being shewn. 
Tindal, C. J., said the question was not whether the window was 
what is strictly called ancient, but whether it was such as the 
law in indulgence to rights has in modern times so called. 

No doubt, it is true as said by>Mr. Gale that English Judges 
have usually treated rights of this kind as owing their origin to a 
contract, either express or to be implied from the peculiar relation 
of the parties at the time they become possessed of their respec- 
tive tenancies, or from the long continued exercise of the right. 

Upon the question, whether a lost grant could be presumed, 
Mr. Justice Markby applied this test, viz.: “that the Court 
“is to consider as a question of fact, whether the evidence given 
“in the case shows that the owners of the adjoining lands, or 
“ those who preceded them, ever intended by any grant to confer 
“€ on the owner of the messuage the right to enjoy the passage of 
“ light and air, or in other words, whether the defendant intended 


Eag 


(1) 3 Wms. Saunders, 175-a. (3) Id, 175-c. 
(2) Id. (4) Moo, & Mal., 400. 
6—e 
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1869 ec to deprive himself of the right of building on his land, so as to 
JOHN GEORGE 


Bleue = interrupt the passage of light and air to the plaintiff's house.” 
Kusreaxarn [t appears to me, that a right to the unobstructed access of 
KarvorMail licht to windows is not a property or interest in the light itself; 
or a right to be enjoyed in or over the soil of the adjacent owner. 
I think it is a mistake to confound what is called the right of 
light with easements proper, such as rights of way, rights of 
common, and the like. The form. of action against one who 
builds so as to obstruct the light, is for a nuisance to the house, 
not for disturbance of property in the light. See the passage 
above cited from the 3rd Institute, and Fitzherbert’s Natura 
Brevium, pages 289 and 429, 


It seems to me that the presumption of a lost grant from en- 
joyment in case of easements is a mere legal fiction, and can no 
more be treated seriously than any other legal fiction, such for 
instance as the “ destination du pere de famille” of the French 
Code, the ouster of John Doe, or the fiction that the defendant 
was in the custody of the King’s Marshall, or that the plaintiff 
was the King’s debtor, on which the English Courts of King’s 
Bench and Exchequer formerly founded a large portion of their 
jurisdiction. ' 

Ifa right is to be implied by possession for upwards of 20 
years, it ig perhaps little more than a question of words, whether 
a jury are to be told that, in the absence of evidence to the con- 
trary, they must presume the existence of such right; or whether 
‘they are to be told that they must presume a grant, and have 
their verdict set aside if they refuse to do so, a practice referred 
to in Gale on Easements, 139, citing Jenkins v. Harvey (1). 


In this country we have no jury in ivil ccases. We cannot 
direct ourselves to presume a grant after 20 years’ enjoyment. 
It is, in fact, absurd to raise an artificial presumption that a grant 
has been made, and the deed lost in cases where there is really © 
no reason to believe a grant ever to have existed in fact. 


There is a broad and simple ground upon which the right may be 
legally rested, without having recourse to any legal fiction at all, 


(1) 10, M. & R., 894. : 
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The right to the access of light, is, in the view I take, one 
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capable of being acquired by occupancy as an incident to pro- Aa GrorcE 


perty. Light. and air are publici juris. The light which comes 


AGRAM 
v, 


KREETTRANATH 


to a man’s ‘land over the.soil of his oe did not belong to Karrorman. 


that-neighbour while passing over his land. 

No man has any, absolute property in the open space above his 
land, To interfere with the column of air superincumbent upon 
such land, is not a trespass. Lord Ellenborough justly ridicul- 
ed the notion that travellers in a balloon could be deemed tres- 
passers on the property of those over whose land the balloon 
might pass. 

_ He who opens a window overlooking his neighbour’s land, and 
receives the light and air which come to him over his neigh- 
bour’s land, does his neighbour no injury and takes nothing from 
him. He is simply exercising a natural right, and taking and 
enjoying that which has hitherto remained common to every 
body. His neighbour has a right to build on his own soil up to 
its extremest limits. The exercise of this right might, no doubt, 
interfere with the passage of light through the windows of the 
first builder. Any such interference must,.therefore, take place 
within the time which the law allows for. the assertion and vindi- 


cation of rights against persons in actual possession. This view. 


of the nature of a right to the access of light accords with the 
opinion of Littledale, J.,in Moore v. Rawson (1), and that of the 
Court of Exchequer Chamber, in Webb v. Bird (2). 


- In a case in this Court, Lackersteen v. Tarruchnauth: 


Poramanickh (3), Mr. Justice Levinge held, that if a house has 
existed for 32 years, and the windows have been enjoyed without 
interference for over 20 years, it confers the dominant right. 

Lord Mansfield and Wilmot, C. J., were of opinion that such 
incorporeal rights ought to be decided by analogy to the Statute 
of Limitations. 

Whatever may be the theories of the different Judges as to 
the foundation of the right, practically the rule in England has 
been in accordance with that which Lord Mansfield would have 


laid down on that principle. ` 


(1) 3 B. & C., 339. (2) 13 €. B., N. S., 841. (3) Cor. Rep., 91. 
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- In the recent case of Joy Prokash Sing v. Ameer Ally (1), Sir 
Barnes Peacock, C J., referring to a case in the mofussil of'a 
claim of right to the flow of water in a particular manner, said; that 
the inclination of his opinion was thatin this country, by analogy 
to the Indian Limitation Act, an adverse and uninterrupted use 
of an easement for 12 years would confer a right to it. 

For myself, I think it clear, that when the access of light and 
air through the windows of a house has been enjoyed for so long 
a period as 20 years, and there is nothing to rebut the presump- 
tion of title, the law implies an obligation on the part of the 
adjoining owner not to interrupt the free access of necessary 
light and air through such windows. - 

Mr. Justice Markby assessed the damages contingently at 

rupees 3,000 for the obstruction of- air, and rupees 1,000 for the 
obstruction of light. Against these findings, the defendant’s 
Counsel, Mr. Marindin, objected by way of cross appeal. 
' The plaintiffs witnesses state fairly enough, that the principal 
damage is done by depriving the house of the south wind. No 
doubt, the loss of the south breeze is a serious damage to the 
plaintiff, and renders the house less valuable. But it does not 
necessarily follow that the plaintiff has a right to‘ restrain the 
defendant from doing the act which causes him such damage. 

As shown in Aldred’s case (2) the right acquired against the 
neighbour is limited to such easements as are necessary. It is 
there said, that for stopping a prospect which is: matter of delight 
and not of necessity, no action lies, and yet it is a great recom- 
mendation of a house, if it has a long and large prospect. Again, 
in The Fishmongers Company v. The East India Company (2), 
Lord Hardwicke says, it is true that the value of the plaintiffs 
house may be reduced by rendering the prospect less pleasant, but 
that is no reason for hindering a man from building on his own 
ground. In Webb v. Bird (3) and the same case in error (4), 
it was held that no right toa free passage of air to a windmill can 
be implied from 20 years’ enjoyment. The reasoning of the 


C) 9W R, 91. (4) io C. B, N. S., 268, 
(2) 9 Coke, 58. $ (5) 13 C. B., N.S, 841. 
(3) 1 Dick., 163. 
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Court in that case is applicable to the claim for the free passage -1869 “ 
of air from a particular quarter, and it was so treated by Joan Gronan 
Mr. Justice Peterson, sitting in this Court in the case of Bar- Salat 
row v. Archer (1). To give a right of action (in a case where Karrorman. 
there is no express contract on the subject) for an interference 
with the access of air to dwelling-houses by building on adjoin- 
ing land, the obstruction must be such as to cause what is 
technically called a nuisance to the house, in other words to 
render the house unfit for the ordinary purposes of habitation 
or business. Nothing of the kind is suggested here. The 
attempt to shew that the ground floor was rendered damp whol- 
ly fails. Then as to the alleged interference with light. 
‘The claim for damages for obstructing the light of the ground 
floor windows, has not been, and could .not have been pressed 
upon us. The plaintiff’s own shed obstructs the passage of light 
to them. It is impossible to believe that a wall rising 12 feet 
above the level of the first floor of the upper rooms, standing ` 
due south at a distance of seventeen feet from the windows on 
that floor, could, in this country, at any period of the day, inter- 
rupt a single directray of light passing to such windows. It is 
clear that there must be some interference with the light in the 
room which looks into the verandah.’ 
There is no reason to suppose, that the plaintiff would ever 
have brought the action for any injury he might have sustained 
from, this case, if it had stood alone. I think that no case has 
been made out for an order that the defendant’s buildings should 
be pulled down. Such an order would cause a great injury to 
the defendant, and, on the other hand,-the injury to the plaintiff 
by the obstruction, if allowed to remain, is one capable of being 
compensated by the payment of any moderate damages. There- 
fore I say, that no cause hás been shewn for making such an 
order. The principle on which Courts of Equity act in such 
cases .is discussed in Robson v. Whittingham (2); Clark v. 
Clarke (3); Dent v. The Auction Mart Company (4). 
As the case stands, it appears to me, the plaintiff cannot be 
entitled to any thing more than a very small sum as damages, 
(1) 2 Hyde’s Rep., 129. (3) 1 L. R., Ch. App., 16. 
(2) 1 L. R., Ch. App, 442. , (4) 2 L. R, Eq, 246, 
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1869 for the interference with the light of the room looking into the 
Youn Guorce verandah, The Chief Justice thinks that such slight damage, 
Kuertanarn 2S bas been sustained, is not a ground of action. I am not 
Karrormau. prepared to go so far. But I think that in order to maintain 

the action, it was incumbent on the plaintiff to show that he 
did sustain some actual injury, capable of being estimated in 
money, by the obstruction of the light, and that he has failed 
to give that proof. 

On that ground, I concur in the order in dismissing the suit 
with costs, both in this Court and the Court below. 


Pracocnr, C. J.—I am of opinion that by the-use of the 
south window, uninterruptedly for upwards of .20 years, the 
plaintiff did not acquire a right to enjoy the south breeze without 
obstruction. Such a riglit may be acquired by express grant, but 
it cannot be acquired merely by presumption arising from user, 
whether the presumption is a presumption of prescription or not. 
I agree that there has been no such obstruction of the air, as to 
render the defendant liable to an action. 


The only remaining question is, whether the defendant is liable 
to an action for obstructing the light. The acquisition of 
the right to light and air which are necessary for habita- 
‘tion, stands upon a different footing from that to the 
enjoyment of a south breeze. Butthe only amount of light for a 
dwelling-house which, in my opinion, can be claimed by prescrip- 
tion or by length of enjoyment without an actual grant, is such 
an amount as is reasopably necessary for the convenient and 
comfortable habitation of the house. 

In Aldre@s case (1), which is referred to by Mr. Justice 
Norman, it was resolved that “ina house four things are desired, 
habitatio hominis, delectatio inhabitantis, necessitas luminis, et 
salubritas aeris; and for nuisance done to three of them, an action 
lies, that is, 1st to the habitation of man, for that is the principal 
use of a house; 2nd, for hindrance of the light, for the ancient 
form of an action on the case was significant, quod messuagium 
horridé tenebritate obscuratum fuii,” i 


(1) 9 Coke’s Rep., 58. 


x - 
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It must be remarked that of the four ae said to be desired, 1869 
it is merely stated that for nuisance to three of them an action se ae 


lies. Two of the three are expressly specified; the third as to —™ 
the salubrity of the air, was the point decided in the case. The Karrorxan. 
` delectatio inhabitantis is doubtless the one, for a nuisance to which 

it was intended that an action would not lie. 

It is laid down in Comyn’s Digest, page 420, Title “ Action upon 
the case for a nuisance” that “an action will not lie for a thing done 
“ to the inconvenience of another ; as if aman erect a wall so near 
€ to the mill of another, whereby the other loses part of his profit, 
& where the former mill is not from-time immemorial:” soan action 
upon the, case for a nuisance will not lie for the obstruction of a 
prospect, although there seems to.be reason why aman may not be » 
bound by express grant not to build on his own land so as to obstruct 
his neighbour’s prospect, or his enjoyment of a south- breeze, 
which are looked upon merely as matters pro delectatione, 

In Aldred’s case, it was said that “ for stopping as well of the 
wholesome air-as of light an action lies, and damages shall be 
recovered for them, for both are necessary ; but for a prospect, 
which is a matter only of delight and not of necessity, no action 
lies for stopping thereof, and yet it is a great commendation of a 
house if it has a long and large prospect,” But the law does not 
give an action for such things of delight, that is to say, an action 
founded upon aright gained by prescription. Formerly it was 
held, that a right to light could not be acquired by a user of 30 
or 40 years, Bury v. Pope (1); but the modern doctrine is that 
upon proof of an enjoyment of light for 20 years acquiesced in by 
the owners of the servient tenement, a grfnt may be presumed (2). 

It is clear, however, that such presumption may be rebutted by 
shewing that the owner of the servient tenement did not, or could 
not, legally acquiesce : as for instance, that during a great portion 
of the 20 years he was an infant or insane or that he had only a 
limited interest, and consequently could not bind the remain- 
der man. 

_Tentirely agree with Mr. Justice Markby that as regards 
pr escription, in the strict meaning of that term, according to 


(1) Cr, Eliz., 118, (2) 3 Wms. Saund., 175-a. 
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English ate the prestimption has been rebutted; but Ido not 
concur in all tlie reasons of the learned J adge as to non-existing 
grants, I'am of opinion that the uninterrupted enjoyment of 
light for 20 years, acquiesced in by the owner of the servient 
tenement, raises a presumption of right which, in the absence 
of any evidence to rebut it, ought~to be acted upon by those 
whether Judge or jury, who have to determine the facts. 

In Cross v. Lewis (1), Mr. Justice Bayley remarked that 
20 years’ uninterrupted possession did not confer aright, but that 
it raised a presumption of right; and he added that ever since 
the case of Darwin v. Upton, it has been held that in the 
absence of any evidence to rebut the presumption a jury 
should be directed to act upon it. In Bealey v. Shaw (2), Lord 
Elenborough says :— I take it that 20 years’ exclusive enjoy- 
ment of water in any particular manner affords a conclusive 
presumption of right in the party so enjoying it, derived from 
grant or Act of Parliament.” 

This, if a correct view of the law as I believe it is, ea that 
the presumption is one of.law and not one of fact, for a jury 
ought not to be directed to act upon a mere presumption of fact 
if they believe that the fact does not exist. 

In Wright v. Howard (3) the Vice Chancellor Sir John 
Leach, who had to determine the facts as well as ‘the law, 
with reference to a right to the use of water, stated that the pro- 
prietor who claimed the right, must prove an uninterrupted 
enjoyment for 20 years ; and he added, “ which term of 20 years 
is now adopted upon a principle of general convenience, as 
affording a conclusive présumption of grant,” that is a presump- 
tion conclusive upon the Court or Jury, notif actually believed, 
but if not rebutted. 

In possessory actions for the obstruction of an easement, it 
was never necessary for the plaintiff to set out the origin of -his 
title to the easement: it was sufficient to state that he was pos- 
sessed of the right; as for instance, in an action for obstructing 
lights, it was sufficient to allege that the plaintiff was possessed 
of a dwelling-house, in which there was a window through which 


(3) 2 B. & C., 686. (2) 6 East, 208, (3) 1S. &S., 190, 
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the light and air ought of right to enter for the convenient a 1869 
wholesome use of his dwelling-house. See’ Comyn’ S Digest, Title O a 


Pleader, (c) 39: 2 Williams Saunders’ Reéports, 113-a. © Lee 
Inthe precedent recited in Alderd’s case (1), it was alleged, that RR 

the plaintif was possessed of a dwelling-house and seven windows 

or lights, by force of which the said plaintiff, and all those whose 

estate he had in the said house, had from time immemorial had, 

and been used to have for them and their tenants, diverse whole- 

some and necessary easements and commodities by reason of the 

open air and light, and that the defendant, maliciously intending 

to deprive him of the said easement and “ messuagium obscurare 
predictum horridd tenebritate,” created a new building whereby 

the plaintiff lost the said easement “et maxima pars messuagii 

predictt horridé tenebritate obscurata fuit.” 

In the plea of justification of a trespass, the case was different. 
There it was necessary to set out the origin of the defendant’s 
title and if adefendantcould notmake out a right by prescription, 
he was forced to shew that he had a title by grant or some other 

legal title, amougst which Lord Ellenborough said he would pre- 
` sume, if necessary, an Act of Parliament. When defendant claimed 
by deed, he was obliged to make profert of it or bring it into 
Court, or to allege and prove by pr esumption, or otherwise that 
the alleged grant was lost. 

I think that prior to the Prescription Act, a Judge in England, 
upon proof of 20 year’s uninterrupted use of light or other ease- 
ment, would have misdirected a Jury if he had told them that 
they ought not, or need not, to find in favor of the right, if they 
believed that in point of fact no grant ever existed. In the 
case of an action for ébstructing an easement, it was not neces- 
sary to direct the Jury that the evidence raised a presumption 
of a lost grant; it was sufficient to tell them that it raised a pre- 
sumption of the right, without stating how it originated. It was 
only when a lost grant was pleaded and put in issue, that it 
became necessary to direct them upon the subject of a grant. 

The legal unrebutted presumption of a grant, no more depends 
upon the actual beliefof its existence, than the legal unrebutted 
presumption of prescription, depends upon the actual belief that 


the right has been enjoyed from the time of Richard I. 


(1) 9 Coke, 58. 
T—e 
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In Darwin v. Upton (1); Lord Mansfield said. “ Time imme- 
morial is only presumptive evidence ;” yet no one would, I think, 
contend that a Judge would. be right in finding against a right 
claimed by prescription, upon evidence of 20 year’s adverse user, 
merely because he believed without evidence to rebut the pre- 
sumption, that the easement had not, in fact, been used ever since 
the time of Richard the First. 


In the same case, Lord Mansfield said, “ the enjoyment of lights, 
with the defendant’s acquiescence for 20 years, is such a decisive 
presumption of aright by grant or otherwise, that unless ¢ontra- 


_dicted or explained, the Jury ought to believe it.” 


Ifa Jury ought to believe, or to be directed to act upon the 
presumption, a Judge in this country ought, in my opinion, to find 
the right exists, unless the presumptionis rebutted. If questions 
of this sort are to depend upon the actual belief of prescription, or 
that a grant was actually made, I am afraid that nearly all- 
the lights in this city might be darkened to-morrow, without the 
owners having any redress. We must look before us before 


we start new doctrines, or I fear we may cause much mischief. 


The case of Darwin v. Upion, above cited, was, I believe, the 
first case in which it was held to be actionable to obstruct the light 
to a dwelling-house which was not ancient, that is to say, which 
had not existed from time immemorial; but it was never intended 
that 20 years’ enjoyment of light without obstruction, would 
create a greater right than could be acquired by prescription, or 
would justify a presumption of a grant by which the owner of 
the adjoining land had bound himself not to do anything upon 
his land which could render the plaintiffs house less light or of 
less value than it always had been. . It would be unreasonable 
to presume that the owner of the servient tenement intended ‘to 
grant a right to the use of more light than was necessary for the 
comfortable and convenient habitation of the dwelling-house, or 
that he intended to increase the value of his neighbour’s house, 


. by reducing the value of his own land. Principles of general — 


convenience, upon which the presumptions of right to light 
by prescription or grant depend, require that lights in a dwelling- 
house, which have been uninterruptedly used for a long time, 


(1) 2 Wms. Saunders, 175-c. 
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should not be darkened so as to render the house unfit for com- 1869 
fortable habitation, butthey do not require sucli a presumption as moe cer 
would impede the erection of buildings on the servient tenement, 

which would not deprive the dominant house of any degree of Suerrnawsi 
what was reasonably necessary for comfortable habitation. 


To carry the case further, in large cities especially, would 
cause great inconvenience and depreciation óf property without 
any corresponding benefit. I cannot say that’the English law of 
presumption as to the right to light and air, where nothing is 
done on the servient tenement which the owner of it could pre- 
vent by action, is the perfection of reason. But it has grown, 
from time to time to meet man’s wants, and it has been founded 
upon actual or supposed principles of convenience. The reasoning 
of that eminent Jurist, Savigny, may be apparently more logical, 
but even his arguments are not strictly accurate, for when he 
draws a distinction between the acquisition of the possession and 
the acquisition of the right, and bases the latter on the animus 
possidendi, it is not very easy to discern how the argument can 
be accurately applied to light or to an incorporeal hereditament . 
such as a way, which is not capable of actual possession, but 
only of that which the Civil law calls a quasi possession. 


Bracton considers the obligation to respect the natural course of 
a flowing stream as a duty imposed by law, and that the owner 
of land over which water flows has no more right to divert the 
course of a stream than-he has to pen back the water or to divert 
it into his neighbour’s land. Mr. Justice Story lays it down 
that the right to have a stream flow in its accustomed course, is 
a right universally incident to the property in the adjoining land. : 
He says “ primé facie, every -proprietor upon each bank of a 
e river, is entitled to the land covered with water, in front of his 
“ bank, to the middle thread of the stream; or, as it is common- 
“ly expressed ad medium filum aque. In virtue of this owner- 
“ ship, he has a right to the use of the water flowing over it in 
“its natural current, without diminution or obstruction. But, 
“ strictly speaking, he has no property in the water itself, but a 
“simple use of it while it passes along. The-consequence of 
“this principle is, that no proprietor has a right to use the water s 
“to the prejudice of another. It is wholly immaterial whether 
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“ the party be a proprietor above or below in the course of the 
“c river, the right*being common to all the proprietors on the 
“river; no one has a right to diminish the quantity which will, 
‘ according to the natural current, flow to a proprietor below, or 
e tothrowit back upon aproprietorabove.” Tyler v, Wilkinson(1) 
see Gale on Easements, 131. . | 
It is not necessary here to consider what light is. The prin- 
ciple applicable to streams of water has not been extended to 
rays of light; for it would be contrary to general convenience, 
and no man could erect a wall or any other building upon the 
Jand without the consent of his neighbour, for he would thereby 
obstruct some of the rays which pass over his land to his neigh- 
bour’s. But when a man erects a house at the extremity of his 
own boundary, and uses the light which passes over his neigh- 
bour’s land, and through the windows of the house, he is, in fact, 
as much in possession of that part of every ray of light which 
enters his house, as he is of a way over his neighbour’s land, and 
after 20 years’ uninterrupted enjoyment, he may be presumed 
to have acquired as great a right to prevent the obstruction of 


‘the light necessary for the habitation of his house as he has to 


prevent the obstruction of a stream of water on his neighbour's 
land above his own. He appropriates to his own use for the 
purpose of habitation, and uses for that purpose as of right, 
every ray of light which passes over his neighbour’s land, and 
after 20 years’ enjoyment with the acquiescence of his neighbour, 
he has as great a right to have light pass in its natural and 
accustomed course, so far as is necessary for the reasonable and 
comfortable use of his house, as he would to have a stream of 
water pass over his neighbour’s land, without obstruction. But 
he cannot appropriate more of the light than is necessary. If 
he requires more, either for luxury or for delight or to increase 
the value of his property, he must obtain an express grant. The 
law of presumption will not assist him. l 

There is no more reason in support of the law relating to the 
acquisition of the right to light by prescription than there is in 
support of that which relates to the acquisition of it by unin- 
terrupted enjoyment for 20 years. The principle is the same, 


whether the house is 700 years old or only 100. Nor is there 
4 Mason, U.S. R., 397, 


VOL. HL] ORIGINAL JURISDICTION—CIVIL. _— 53 


any substantial difference in principle between an enjoyment for _ 1869 
' 20 years, and an enjoyment for 19 years and 364 days. In the don GEORGE 
one case however, the law presumes a right, in the other it does v 
KHETTRANATH 


not. The law has, in my opinion, been too long settled for us to Karrorsan. 
overturn it; and in doing so, we should probably cause great 
mischief. , 

I understand the law to have been clearly laid down as far 
back as the year 1786, that the enjoyment of light with the 
defendant’s acquiescence, is such a decisive presumption of a 
right by grant or otherwise, that unless contradicted or explain- 
ed, the Jury ought to believe it. It is capable of being legally 
rebutted, like the presumption of a right by prescription, or any 
other presumption of law, by proof of facts legally imconsistent 
with such presumption. As the presumption of prescription may 
be rebutted by proof of unity of seisin, that is to say, that the same 
person has been seized of both the servient and dominant tenements 
within the time of legal memory, so the presumption arising from 
enjoyment may be rebutted by proof that the owner of the servient 
tenement was not capable of acquiescing in the easement: 
as for instance, that he was an infant, or that he had only a 
limited interest in the estate. Time immemorial was declared 
by Lord Mansfield, to be only presumptive evidence in the same 
case in which he declared that 20 years’ uninterrupted enjoyment 
was only presumptive; 2 Williams Saunders, 175-b. 

The actual disbelief by a Jury of the existence of a right 
which the law presumes, does not rebut the legal presumption : 
the presumption can be rebutted only by the existence of facts 
legally inconsistent with the presumption. There is no more 
reason for holding that the belief of a Jury that no grant ever 
actually existed, is sufficient to justify them in finding against 
the right, than there is for holding that their belief that the 
enjoyment has not been, from the time of Richard I, is for finding 
against the presumptive evidence a right by prescription. If the 
presumption were one of fact only and not of law, a Judge would 
not be justified in telling the Jury that they oughtto find accord- 
ing to the presumption. 

It was said by Mr.. Justice Bayley, in the case above cited, 
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of Cross v. Lewis (1) that an obstruction was the only 
means of preventing the acquisition. J am not sure that inde- 
pendently of the Prescription Act, the presumption of acquiescence 
may not be rebutted by evidence of non-acquiescence, such as a 
written protest or notice served by the owner of the servient 
tenement, at the time when the erection of the dwellinghouse was 
commenced, and continued from time to time. One would ima- 
gaine that non-acquiescence might be proved by evidence of that 
nature as well as by proof of the incapacity of the owner of the 
servient tenement, or of the limited interest of the person in 
whose time the right was enjoyed. 


It would be rather hard.to compel a man to block up a window 
at the top of a five-storied house, on his neighbour’s land, in order 
to preserve his right to build a similar house on his own land. 
There are many things from which a man may derive pleasure 
which may be obtained by express grant, and which cannot be 
obtained by prescription or uninterrupted use for 26 years. I 
agree with Mr. Justice Norman that the plaintiff has not sustained 
actual damage by the obstruction of light, and, in point of law, 
I think he is not entitled to nominal damages. The damage has 
not resulted from an injury for which he is entitled to maintain 
an action, as the plaintiff has still as much light as is necessary 
for the comfortable habitation of the house. More light than he 
has, was not necessary for habitation. Whatever portion of light 
he has been deprived of, is merely a diminution of ‘that which 
was for the delectatio habitantis, not of that which was necessary 
for the habitation of man. 


The plaintifs own witness Mr. Osmond stated, that in his 
opinion the chief damage was done by depriving the house of the 
south wind. He said,“ I did not go into all the rooms of the 
upper floor, only the centre room. ‘There was light enough in 
that room to read by comfortably. The light of a room, with 
such a verandah before it, would be affected by the alleged altera- 
tion, but not to avery considerable extent.” The witness says 
the alleged alteration would cause diminution in light, which would 


(1) 2 B. & C, 686. 
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affect the value, but he does not say that there was not enough 1869 
light for the convenient use of the dwelling-house. Jony Grorox 
Mr. Rowe, also one of the plaintifs witnesses, says: : The EEEa OT 
chief damage is shutting out the south breeze; damage caused by Karroxman, 
diminution of light would not be serious. It was quite light 
enough when I was in the middle room of the upper floor.” 
I do not think that there is any evidence, from which I ought 
to presume, that in fact there was any grant which precluded the 
defendant from using his land in such a manner as to cause the 
plaintiff a merely nominal damage in regard to right. All that I 
find is that which I am bound by law to presume, namely, that the 
plaintiff had a right to the access of such light and air as are 
necessary for the convenient and wholesome use of hishouse. But 
I find that such right has not been infringed. To presume such 
a grant as would entitle the. plaintiff to mere nominal damages 
would be extending the presumption of law beyond its proper 
limits, and wonld convert that which was founded upon the 
principle of general convenience and a consideration of what was 
necessary for habitation into an instrument of oppression, a 
source of general inconvenience in large cities and towns, and 
would prevent the use of land for those purposes which general 
convenience may require. 
There maybe some nisi prius cases at variance with the above 
opinion, but I think they cannot be supported to their full extent. 
The above remarks are strengthened when we consider, that 
under the old law the action for obstructing lights was treated as 
an action for a nuisance to an ancient dwelling-house, and has 
by modern cases been extended by considerations of convenience, 
if not of necessity, to dwelling-houses of more modern date. To 
presume that the owner of the defendant’s land intended that 
the plaintiff’s house should have more light than was necessary 
for ‘comfortable use and habitation, would be to presume that the 
defendant or his predecessors intended to render the plaintiffs 
house valuable, by binding himself and his own land to an extent 
which would depreciate the value of his own property. Such a 
presumption would in my opinion be a violent presumption not 
warranted by law, nor required by the rules which were originally 
based upon the principles of public convenience. 
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1869 For the above reasons, it appears to me that the decree ought 
gors NE Gonos to be affirmed with costs, and to be taxed according to scale No. 2. 
Kuermavara Attorneys for the appellant: Messrs. Berners & Co. 


Attorney for respondent: Mr. Hart. 





Before Sir B. Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 
May 18. S. M. PADAMANI DASI v. S. M. JAGADAMBA DASI 
~ ss Landlord—Tenant—8 Anne, c. 14—Act VIL of 1847—Cluim for Rent. 

Two daughters, as co-partners, were owners of certain property, each having . 
an eight-anna share therein. On June 30th 1868, they executed a lease of the ° 
property, in which it was provided that a monthly rent should be paid in se- 
parate payments to each of the two owners, respectively, they giving separate re- 
ceipts for the same. The tenant having failed to pay rent, one of the owners 
brought a suit for her skare in her own name only, and obtained a decree. In 
execution of this decree, she seized and sold property belonging to the tenant. 

The sale took place on the 12th of February 1869. On the 15th of February, 
the other owner brought an interpleader-suit, the tenant having likewise failed 

to pay rent to her. She claimed to have what was due to her paid out of the 

proceeds realized by the sale under the decree. Held, that she was not 
entitled to have it so paid. 

Held also, per Psacocx, C. J.—-The Statute, 8 Anne, c. 14, does not apply to 
this country. 

Held, it would not at any rate apply to a case in which a claimant seeks to 
enforee payment of her rent from another creditor for rent, even if it would 
where the claim was against an ordinary execution-creditor. 


THis was a case referred for the opinion of the High Court, 
by the second Judge (Mr. N. THomson) of the Small Cause 
Court. The case was stated as follows :— 

“ On the death of Rasmani Dasi, her two daughters, Pada- 
mani and Jagadamba, inherited certain immoveable property situ- 
ate in Calcutta, including an upper-roomed house and premises, 
No. 2, Pollock Street. No partition of the property has been 
made, but each of the daughters, as co-partners, possesses an 
eight anna share therein. On the 30th June 1868, a lease of the 
house and premises aforesaid, for a term of three years, was exe- 
cuted by Padamaniand Jagadamba, in favor of W. J. Rowe, in 
which lease it was provided that a monthly rent of rupees 215 
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should be paid by the tenant, in separate payments of rupees 1869 
107-8, to Padamani and Jagadamba, respectively, who were to S. M. Papa- 
give separate receipts for the same. Rowe having failed to pay v 
; i S. M. JAGA- 
rent to Jagadamba in accordance with the terms of the lease, pawsa Dass. 
a suit for the half share of the rent, which has accrued 
due to her up to the end of December 1868, was brought by 
Jagadamba in her own sole name, on the 14th January 1869, in 
which she obtained a decree for rupees 485-12, inclusive of costs; 
in execution whereof she seized and sold property belonging to 
the tenant. The net sum‘of rupees 677-13, realised by this 
sale, és at present held by the Court in deposit. The seizure in 
execution took place on the 30th January, and the sale on the 
“12th February 1869. Mr. Rowe having likewise failed to pay 
rent to Padamani, the latter, upon the 15th February, three days 
after the sale in execution of Jagadamba’s decree, under the 
provisions of section 88, Act IX. of 1850, and the 35th Rule of 
Practice of the Calcutta Small Cause Court, brought an inter- 
pleader-suit, in which she claimed a sum of rupees 645, as due 
to her for six months’ rent of the said house from July to De- 
cember 1868, at rupees 107-8 per mensem, and sought that it 
might be paid to her out of the money realized by the sale in 
‘execution of Jagadamba’s decree. At the hearing of this inter- 
pleader claim, it was argued, in Padamani’s behalf, that Jaga- 
damba, having elected the remedy of a suit for rent, stood in no 
different position, from any other judgment-creditor, in executing 
her decree; and that the claim of Padamani, as a landlord, inter- 
pleading to enforce her right of lien, over the property of the 
tenant for rent, was a preferable claim to that of any mere judg- 
ment-creditor. On behalf of Jagadamba, it was replied, that 
her rights, as landlord, were the same as those of Padamani; that 
these rights were not altered by the legal steps she had taken; 
and that, having used greater diligence in enforcing her rights, 
by suit and by execution, she was entitled to retain what she had 
recovered. It was further contended, on her behalf, that she had 
not seized all the property of the tenant in execution of her de- 
cree; and that Padamani’s claim might have been satisfied out of 
what remained, It appeared in evidence that a horse belonging 
to the tenant, which was upon the premises, at the time of the 
‘ 8— g 
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execution, had not been taken; and thatsome time after, the same 
horse was seized in execution by another creditor, and realized 
a sum of rupees 150. There was no evidence that any other 
property was left on the premises. I was of opinion that Pada- 
mani, as the owner of an eight-anna share in the property in 
question, was entitled, under her interpleader, to a moiety of the 
sum realized under Jagadamba’s execution; but Jagadamba’s 
attorney, being dissatisfied with my order, bas asked that the 
case might be referred for the opinion of the-High Court, as to 
whether, under the circumstances above stated, Padamani is en- 
titled to any, and if to any, to what portion of the sum realized 
by the exccution-sale, at the instance of Jagadamba. Sub- 
ject to the opinion of the High Court, on the question referred, 
a judgment has been recorded in favor of Padamani for rupees 
336-6-3, being one-half of the sum realized under Jagadamba’s 


execution,” 


Mr. Branson, for the plaintiff, contended that Jagadamba’s 
execution was not valid under the Statute 8 Anne, c. 14, which 
he submitted applied to this country. 


Mr. Kennedy for the defendant.—This is not to be dealt with 
as a case of English law. The Statute of Anne does not apply 
in this country, and the claim cannot be made: Gawler v. Chap- 
lin (1). The goods of third parties, on the premises of the 
tenant, are not distrainable for rent under Act VII. of 1847: 
Dwarkanath Biswas v. Udditchurn Addy (2). The right of 
distress did not exist in Calcutta, until introduced by Act VII. 
of 1847. By English law it is, immaterial whether the exe- 
cution be against the tenant or any other person. 


Mr. Branson in reply.—The Sheriff should have retained a 
year’s rent out of the proceeds of goods seized in execution : 
Arnitt v. Garnett (3). Notice that a year’s rent is due, may be 
given after removal of the goods: Yates v. Ratledge (4). The 
principle is that the rent must be paid in any case. The fact 
that the plaintiff has a co-landlord makes no difference. 


(1) 2 Exch, 503. (3) 3 B. & Ald, 440. 
(2) 11.35 N. 8,361. (4) 5H. & N., 249. 
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The following was the opinion of the High Court :— 


Pracocok, C. J.—It appears to me that the plaintiff Pada- 
mani is not entitled to claim one-half of the sum realized under 
Jagadamba’s execution. If she is entitled to half, I see no 
reason why she is not entitled to the whole, because she was 
a landlord entitled to the rent, and Jagadamba was an execution- 
creditor. I see no greater reason why Padamani should be paid 
her rent out of the proceeds of the execution, than that Jaga- 
damba should be paid hers,‘even supposing that the Statute of 
Anne is applicable to houses and lands situate in Calcutta. Al- 
though the law of England has been introduced into Calcutta, 
it is not every law of England that was so introduced. It ap- 
pears to me that the Statute of Anne was applicable to lands 
and houses locally situate iu England, and that Act, like many 
other Statutes, which apply to lands in England, was not part 
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of the law of England, which was introduced into Calcutta. If 


it were necessary to determine the question on that ground alone, 
I should hold that the Statute of Anne did not apply. By sec- 
tion 89 of the Small Cause Court Act, Act VII. of 1847, which 
regulates distresses for small rents in Calcutta, was extended 
to the recovery of all arrears-of rent, not exceeding rupees 500 ; 
and by a subsequent Act (1), this law has been extended to rents 
not exceeding rupees 1,000. By virtue of the provisions of 
these three Acts taken together, no distress, except under the 
provisions of Act VII. of 1847, can be levied for arrears of 
rent not exceeding rupees 1,000. If Jagadamba had proceeded 
under Act VII. of, 1847, and had applied to the Small Cause 
Court to issue a warrant for the levy of the amount due to her, 
she might have seized, under the warrant, all the goods which she 
did seize under her execution. Those goods might have been sold ; 
and under the provisions of section 4 of Act VII. of 1847, the 
whole amount of the produce must have been applied in satis- 
faction of the sums, for which the distress had beén levied under 
the warrant, that is Jagadamba’s distress. It appears to me 
that the Statute of Anne does not apply to a case like this, in 
which the claimant was seeking to enforce payment of her rent, 


(1) Act XXVI. of 1864, $. 4. 
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not against an ordinary execution-creditor , but against another 


$. M. Papa- creditor for rent. 


MAN a DASI 


S. M. TAGA: 


DAMBA DASI 


1869 


May 20. 


MACPHERSON, J.— Without expressing any opinion as to whe- 
ther the Statute of Anne does or does not apply to Calcutta, 
I am of opinion that it does not apply to this case. The words 
of the Statute of Anne are that goods are not to be taken m 
execution, unless the party, at whose instance the execution is 
sued out, shall, before the removal of the goods from off the 
premises, pay to the landlord such sum of money as is due to- 
him for-rent, provided the arrears do not exceed one year’s rent. 
The first question in this case is who is the landlord? It appears 
to me that Jagadamba was as much the landlord as Padamani, 
and that the provisions of the Statute of Anne cannot apply to 
a case like this. 


Peacock, C. J.—We shall answer the question of the lower 
Court, by stating that Padamani is not entitled to any portion 
of the sum realized by the execution-sale of Jagadamba, and 
that Jagadamba is entitled to her costs of this reference.  ” 


t 


Before Mr. Justice Phear. 


In tar mattRR oF THR INDIAN REGISTRATION ACT ann BRAJA- 
NATH PYNE anp ARMALA DASI. 


* Refusal to register—Act XX. of ‘1866, ss. 32, 88, 84—Hegistrar— 
Sub-fegistrar. 


A deed of sale of land situated in the registration district of Calcutta 
was executed and presented by the purchaser for registration. The vendor 
appeared personally and admitted execution, but refused to endorse the deed 


- onthe ground that she did not intend to sell, but only to renew a certain. 


deed of mortgage. The Registrar refused to register the deed. The pur- 
chaser petitioned under section 84 of the Indian Registration Act, Act XX. of 
1866. It was objected on behalf of the vendor that an appeal should have 
been first made to the Registrar-General, in accordance with the proviso in 
section 83 of the Act, as the refusal was made by the ee as Sub- 
Registrar. 

Held, that the proviso in section 83 applies solely to the case where the. 
Registrar for a district ‘including a presidency town, passes an order on an 
application which relates to such a portion of his district as is not included 
in a sub-district. 
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The order so passed becomes the order of a Sub-Registrar, and is not with- 1869 
in the words of section 84, which give a right of petition to the District Court ; IN THEMATTRR 


i ; F BRAJANA’ 
but in such case, an appeal first lies to the Registrar-General. OF Pa H 


There being no evidence that the premises, which were the subject of the AND 
deed of sale, were situated in a part of Calcutta not formed into a sub-district, pe a 
the Court will infer that the order was madè by the Registrar as Registrar, not 
as Sub-Registrar. The Registrar was justified in refusing to register the deed, 
on the ground that the vendor, one of the parties to it, refused to endorse it. 

Sheikh Ramatulla v. Sheikh Sariatuta Kagehi (1) distinguished. 


THIS was a petition, by way of appeal, from a decision of the 
Registrar of the district of Calcutta, refusing to register a certain 
deed of conveyance from the above named Armala Dasi to the 
petitioner, Brajanath Pyne. The document was duly executed 
and execution thereof admitted by Armala Dasi, and the follow- 
ing reason was given by the Registrar for refusing to register 
it :— l 

« Armala Dasi appeared under a summons, and declined to 
“sion the endorsement, on the ground that she never meant to 
č sell but only to renew the original mortgage, which was for 
« rupees 400 and rupees 185 on account of interest due thereon, 
“making together the sum of rupees 585.” 


(Sd) C. M. CHATTERJEE, 
Registrar. 


Mr. Branson applied that an order should be made, directing 
the Registrar to register the document. : i 


Mr. Graham objected that the refusal to register had been 
made by the registering officer as Sub-Registrar and not as 
Registrar, and therefore this application was premature, as an 
appeal’ should first have been brought before the Registrar, 
under section 83 of Act XX. of 1866, the Indian Registration 
Act. Hereferred to sections 5 and 6 of the Act which prescribe 
how districts are to be formed and district officers appointed. 


Mr. Branson.—The refusal to register is signed “ Registrar ” 
and not “ Sub-Registrar,” and the Registrar has the power to 
register documents which might be brought before any Sub- 
Registrar subordinate to him, by section 32 of the Act. The 


(1) 1B LR, F, B., 58, 
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Court has power to entertain this application under section 84. 
The officer should have registered the deed, and left the parties 
to their remedy in a Civil Court. Sheikh Rahmatulla v. Sheikh 
Sariatulla Kagchi (1): [PHEAR, J.—Can I dispense with the 
endorsement under section 66?] Under section 84 it can be 
dispensed with. The deed, if there is any defect in it cannot be 
rectified, unless put in evidence, and it cannot be put in evidence 
until it is registered, [PuHmar, J.—Suppose a party refused to 
execute, there is no remedy ; you cannot bring a suit for specific 
performance, because the document is inadmissible in evidence.’] 
A certificate of registration is ‘proof that a document was 
registered, but not that it was executed: Tulsi Sahu 
v. Mahedeo Das (2); Kripanath Tullapattur v. Bhashye 
Mollah (3). | PHEAR, J.—You must show that you have a right 
to have the document registered.| We have the right. We 
have taken the proper course, and complied with all requirements. 
But for want of endorsement, the Registrar would have registered 
it. This Court can dispense with the endor sement, and order 
the Registrar to register it. 


Mr. Graham in reply.—There should have been a prior appeal 
to the Registrar-General. In the case of a district containing 
a presidency town, the Registrar is to be considered a Sub-Regis- 
trar, and the appeal lies to the Registrar-General. The Court 
cannot supply what the Legislature has not done. 


PHEAR, J.—On the 23rd December 1868, Armala Dasi exe- 
cuted a certain Bengali kabala of sale, which purported to 
convey land and premises therein specified to Brajanath Pyne 
This land is situated within the registration district of Calcutta ; 
and on the 12th April 1869, Brajanath presented the document 
tothe Registrar of that district for registration. Armala Dasi, 
at the same time, appeared personally before the Registrar, and 
admitted having executed the document, but said that-she had 
done so on the supposition that she was thereby renewing a form- 
er mortgage on the property, and denied that she had inten- 


() 1 B.L. R, F. B. 58. (8) 6 W. R., 105. 
(2) 2 B. L. Rọ, A. C, 105. 
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tionally executed a bill of sale.. Thereupon, the Registrar re- 1869 . 
fused to register the document, and recorded the reason for his INtmaatres 
refusal in the following words :— es 
s Armala Dasi appeared under a summons, and declined to sign Anwata Dasi 
“the endorsement, on the ground that she never meant to sell 
“ but only to renew the original mortgage which was for rupees 
“400 and rupees 185 on account of inter est due thereon, 
“making together the sum of rupees 585.” 
Brajanath Pyne now petitions this Court, under the provisions 
of section 84 of Act XX. of 1866, alleging that this reason is 
insufficient, and praying for an order directing the Registrar to 
register the kabala. Itis objected on behalf of the Registrar 
that this petition is premature, because the first step ought to 
have been an appeal to the Registrar-General pursuant to the 
proviso of section 83, the words of which are :— Whenever the 
“ Registrar shall himself as Sub-Registrar have passed the 
order appealed against, the appeal shall he to the Registrar- 
“General.” Here then the question arises, whether or not the 
order complained of was passed by the Registrar as Sub- 
Registrar. 
Now, as far as I understand the Act (and I have no great con- 
fidence I confess that my best endeavors have succeeded in lead- 
ing me to right comprehension of this very difficult piece of 
legislative composition) there are two classes of occasions on 
which it may fall to a Registrar to determine whether a docu- 
ment should be registered or not: the one is when the document 
is presented directly to himself in the first instance for regis- 
tration (see section 32); the other when the document having 
been already presented to a Sub-Registrar and registration 
having been refused by that officer the matter is brought before the 
Registrar by way of appeal (section 83). Clearly, an order made 
by the Registrar on any such appeal, cannot be termed an order 
made by him as Sub-Registrar. Also, section 84 says that, “ if 
“a Registrar shall, under section 82, make an order of refusal to 
“ register any document, it shall be lawful for any person claim- 
“ing thereunder, to apply by petition to the District Court in 
«c order to establish his right to have such document registered ;” 
and section 82 applies solely to cases where the registering 
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officer is called upon, by an application as of the first instance (¢. e. 
not by way of appeal) to accept a document for registration. 


.-*Therefore it follows that all cases in which a Registr ar makes 


AraAra Das an order of refusal on an application-of first instance do not 


“fall within the proviso of section 83. Now, looking a little close ' 


ly- into these cases, we perceive an element of distinction, which 


-Serves to separate: them- again into two sets: first, the. appli- 


cation on which the Registiar ‘passes his order may relate to 
a portion of his district which is included in a sub-district ; and 
if so, the application is one which might have been made to the | 
Sub-Registrar, instead of to him the Registrar; second, it may 
relate to a portion of his district which is not included in any 
sub-district. If then, the application for registration on 
whigh the Registrar’s order ‘is passed be of the latter sort, the 
Registrar is for that time im some sense domg Sub-Registrar’s 
work for which no Sub-Registrar exists, and it is conceivable 
that the Legislature should in such a case consider the order 
made by him as made in the capacity of Sub-Registrar. Toa 
certain limited extent only, the Legislature appears .to have 
carried this supposed conception into effect; the latter part of 
section 32 enacts that “the Registrar of a district including a 
«c presidency town shall be deemed to be a Sub-Registrar with- 
“in the meaning of this Act for such portion of his district (if 
“ any) as shall not have been formed into a sub-district.” And 
there is no other enactment; so far as I know, which expressly 
gives the Registrar, under any circumstances, the character of a 
Sub-Registrar. On the whole, then, I arriveat the conclusion 
that the proviso in section 83 applies solely to the case where 
the Registrar for a district including a presidency town passes 
an order on an application which relates to such a portion of his 
district as is not included in a sub-district; and I further think 
that the consequence ofthis proviso is that the order so passed 
becomes an order of a Sub-Registrar, and is not within the 
words of section 84 which I have already quoted, and which give 
a right to a person aggrieved by a Registrar’s order to apply by 
petition to the District Court. In this view, which I confess I 
have not adopted without hesitation, every order of the Calcutta, 
District Registrar made on such applications for registration as 


~ 
“~ 


- 
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relate to a portion of his district not within a sub-district, must 1869 
~ be carried by appeal to the Registrar-General before a petition a m 
will lie to the High Court. ‘This conclusion would be: fatal to ice 
the present petition in-this Court, if it were made to appear to Armaza Dasr. 
me that the premises which are the subject of this kabala. Jte 
situated in a part of Calcutta not yet formed; into- asuh- district; 
But on “this point I have no evidenée whatever “before me, andi ot 
think I must assume that an order‘of a Registrar 4 ag made by him 
in the higher right of Registrar and not gud Sub-Registrar, 
until the contrary is shewn. Thus, it seems to me that the 
preliminary objection in this case falls to the ground. 
Coming next to the merits of the petition, it further appears to 
me that Brajanath is not entitled to have his prayer granted 
on the ground which he himself relies upon. When Armala Wasi 
refused to sign the endorsement, the Registrar had, I think, no 
alternative but to decline registering. l 
, There are some words in the judgment of the Chief Justice, in 
the case of Sheikh Rahmatulla v. Sheikh Sariutulla (1) which 
seem nőt in accord with this opinion ; these are :—“ The defend- 
“ant did not deny the execution, but he merely denied that 
« the deed was intended to operate as a bill of sale. If the 
“defendant admitted,-as I understand he did, the execution of 
“ the deed, the Registrar ought to have registered the document, 
€“ and left the parties to contest their rights in a Civil Court.” If 
taken without qualification and applied to the present case, these 
words would, no doubt, support the petitioner’s contention that the 
Registrar ought to have registered his kabala. But much de- 
pends upon the sense in which the words “ admitted the execution” 
aré ised. The 36th section says :—“ If all the persons executing 
“ the document appear personally before the registering officer, 
“and all admit the execution of the document, the registering 
<“ officer shall register the document as directed in section 68.” 
The directions of section 68 run thus :— After the provisions of 
“ sections 36, 66, and 67 shall have been complied with, the-regis- 
“ tering officer shall, &c.,” and the first provision of section 66 
is :— On every-document admitted to registration, there shall 


` (1) 1B. L. R, F. B., 85 
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“ be endorsed, from time totime, the following particulars, that is to 
“say, the signature and addition of every person admitting the 
“ execution of the document,” and so on. Thus it appears that the 
‘registering officer cannot rightly register under the Act, until all 
the petsons executing the document have not only admitted the 
execution thereof, but have also written their signatures~on the 
-back. In truth, tọ admit the execution within the meaning of 
* these sections of the Act, isto yiéld such an acknowledgment of 
the agr eement expressed in the document, as carries with it con- 
sent that the document should be registered. In my view of the < 
proper construction to be put upon the Act, the Registrar was 
entirely correct in his decision. If, therefore, the remedy by 
petition to the District Court, which is given by section 84, is 
only a last step in a process of appeal, the present petition ought 
clearly to be dismissed. In a.former case, the exact facts of 
which have escaped my memory, I was disposed to think that the 
Legislature intended the application by petition to be nothing 
more than an appeal. Indeed, in the last clause of section 84 
itself, itis spoken of as an appeal. On more mature consideration, 
however, and after argument, I am now of opinion that “ the 
right to have the document registered,” which is to be established 
on ‘petition, is not merely the right which is limited by the observ- 
ance of all the requirements of the Act before the Registrar. The 
Legislature, for'reasons which are patent enough, desired to secure 
the public registration of all documents bearing the ` character 
which is described in section 17. . With this purpose in view, it 
enacted section 49, which has the effect of making all such docu- 
ments simply waste paper until they are registered ; and the want 
of the document itself cannot be supplied by secondary evidence. 
Thus a right under an agreement of this sort and aright to regis- 
tration are concurrent. One who has a right to any interest or to 
take any benefit under any instrument required by section 17 to be 
registered, must have a right to have it registered, otherwise the 
primary right becomes a nullity. But the ordinary machinery of - 
Registrars and Sub-Registrars only furnish the means of obtain- 
ing registration, when all persons executing thee document con- 
sent thereto, The registering officer is throughout concerned only 
with ascertaining this consent from the executing persons them- 
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selves, If this is withheld, an altogether different’ procedure is 1869 
rendered necessary. The case becomes one of a person asserting Ste Marrer 
a right hostilely to another who opposes it. Recourse must be Fier 
had to the Civil Courts, and the ordinary rules which govern the Arwana Dasi. 
contest of right in those Courts, come into play. Accordingly, 
section 84 prescribes that the petition to the-District“Court- shall 
take the form of a plaint, and I apprehénd that the proceedings. 
which follow on the filing of it must be those of an ordinary 
suit, in which such of the persons executing the document as 
refuse to consent to its registration, together with the Registrar, 
when necessary, should be defendants. The question to be tried 
will be, whether or not the petitioner has a right as against the 
persons executing the document to have the document registered. 
That right will, of course, depend upon the circumstances of each 
case, and cannot well be made the subject of a general definition. 
As against the Registrar, this petition must be dismissed with 
costs; he undertaking to obey any order for registration, which 
may be eventually passed by the Court. 
As against Armala Dasi, the issue remains to be tried whether 
or not the petitioner has a right to have the kabala in question 
registered. And I now adjourn the case, in order to give the 
parties time to procure and bring before the Court such evidence 
- bearing on this issue as they may be advised. 


Attorneys for the petitioners: Messrs. Carr niner & Co. 
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Before Mr. Justice Phear.. 


KELLY v- KELLY anb SAUNDERS. 1869 


Admission of Petition for Divorce—Jurisdiction. Apri 8. 


The High Court has jurisdiction to admit a petition for. divorce, where the 
parties are resident, and the aia! is committed, in the district of the 24- 
` Pergunnas. 

Principle on which the Court will assess damages dicussed. 

THIS was a suit for dissolution of marriage under the Indian 
Divorce Act IV. of 1869. 


Mr. Cowell moved on behalf of the husband, the petitioner, for 
the admission of a petition for divorce, on the ground of the 
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adultery of the respondent. All the parties were resident in 
the district of the 24-Pergunnas, and the adultery had been 
committed within that district. 


Mr. Cowell contended that, under the Charter of the High 
Court and the Indian Divorce Act, the High Court had concurrent 
jurisdiction with the District Court, and that the limits of its _ 
Divorce Jurisdiction under the Act included Bengal, Behar, 
Orissa, British Burmah, and any Non-Regulation Province, or 
any place in the dominions of Princes, and States of India in 
alliance with Her Majesty, in which the Court could exercise 
Original Criminal Jurisdiction over European British subjects 
resident therem. If the husband and wife had last resided 


v « together anywhere within those limits, they were amenable under 


` 
~ 


the Act to the Divorce Jurisdiction of this Court. 


w 


PHEAR, J., after taking time to consider, admitted the 
petition. 


On the 15th day of June 1869, the case came on for hearing. 


Mr. Marindin and Mr. Cowell for petitioner. 


Mr. Graham. and Mr. Hyde for respondent. 


Mr. Piffard and Mr. Jackson for co-respondent. 


The judgment was now given by 


+ 


PHEAR, J., who after pronouncing, upon the evidence adduced, 
a decree nisi for divorce, made the following observations :— 
In this case I reserved the question of damages for further 
consideration. There is, strictly speaking, no standard by 
which damages in suits of this kind can be accurately 
measured, no mode by which the amount can be arrived at by 
any sort of calculation. In English cases of suits for erim con, 
it seems to be laid down, thatthe sum proper to be awarded is a 
matter of opinion for the Jury, dependent on the circumstances 
under which the wrong is done to the husband. The result of 
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my consideration is that, substituting the. Court as we must here 
for the Jury, the Court in forming the estimate ought to consider 
on the one side the deprivation suffered by the husband of his 
wife’s society and affection, the loss to him of his wife’s services 
and assistance in domestic affairs, and the social injury which 
he is likely to incur from the insult and’ dishonor which- the 
co-respondent has inflicted upon him. On the other side, 
the Court ought to weigh well the behaviour of the husband 
towards his wife and the adulterer, with a view to judgmg whether 
or not he has contributed to the mischief of which he complains, 
and also whether he is a person who is likely to fall -in the esti- 
mation of society by reason of that which has happened. The ability 
of the adulterer to pay damages is not generally to be taken into 
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account. In the present case, as I -have already thrown out, I do - 


not think that the husband has lost much in the society and 
affection of his wife through the misconduct of the co-res- 
pondent. Her affections were obviously estranged from him 
long before she became acquainted with Mr. Saunders. And the 
terms on which Captain and Mrs. Kelly were then living were 
such that the husband could hardly have received much comfort 
from the wife’s society ; but I think he has sustained material loss 
by reason of being deprived of her assistance in the house. His 
establishment appears to be just upon such a scale as probably 
gives to the personal services of a wife a maximum of value and 
importance. And it is clear, I think, that the result of this suit 
will be to oblige him to put some person in the position of matron 
_or house-wife in his small family. And I further think that the 
dishonor, which has been done him, is such as requires*to be 
vindicated (as in a suit for libel or slander) by a verdict for 
substantial damages. It does not appear to me that his beha- 
viour towards his wife has been of a kind to contribute to the con- 
sequences which have happened, and therefore I feel, after the 
best consideration which I have been able to give to the case, 
that I ought to direct the co-respondent to pay a substantial 
sum by way of damages. I don’t wish to disguise the difficulty 
which I am under in the absence of any precedent in this country 
to guide me in arriving at an estimate of the sum which would 
be reasonable in this case. As I have already said, the petitioner 
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is not entitled to, or rather there is no ground for giving him 
compensation for, the loss of his wife’s society ; and that I think 
in matters of this kind ought to be treated as the principal ele- 
ment to be taken into account. And I also desire to avoid 
assessing the damages at a sum so great as might lead to their 
being thought vindictive. On the whole, it appears to me reason- ` 
able to order the co-respondent to pay the sum of rupees 1,000, 
as damages. He must also be decreed to pay the costs of the suit, 
which will be not only the petitioner’s own costs, but the costs 
which the petitioner has incurred on behalf of the respondent. 
I was asked to settle the damages simultaneously with assessing 
them. Certainly the practice in England, as far as I can gather 
from the reported cases, has been to do this not earlier than the 
final decree. In one case it was made later, but the Judge 
Ordinary then observed that it ought to have been done at the 
time the decree was made absolute. 

Application may be made for settlement and for access to the 
children when the decree is made absolute. 


Attorneys for the petitioners: Messrs. Robertson & Co. 
Attorney for the respondent: Baboo D. C. Dutt. 
Attorney for the co-respondent: Mr. Leslie. 


es ee 


Before Mr. Justice Phear. 
RAICHARAN PAL v. PYARI MANI DASI AND ANOTHER. 
Hindu Law— Widow—Reversioner—Suit by Assignee. 


During the existence of a Hindu widow's interest in an estate, the assignee 
of a reversionary heir to her husband has no interest therein, as such assignee, ` 
which will enable him to bring a suit to have a mortgage and decree affecting 
the estate set aside. This isso even though the assignee is the next rever- 
sionary heir to the husband after the assignor. 

Tris suit was brought by the plaintiff as assignee of one 
Iswar Chandra Pal’s right and title to certam property as the 
next reversionary heir after the determination of the first 
defendant’s estate of a Hindu widow therein. The last full owner 
was Khettramohan Pal, who was alleged to have died intestate, 
and the plaintiff claimed after the death of the defendant 
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Pyari Mani, the widow of Khettramohan, to succeed to the pro- 
perty absolutely; by virtue of a deed of conveyance of the said 
property executed by Iswar Chandra in his favor, dated the 16th 
of April 1853. The defendant Pyari Mani disputed the plain- 
. tiffs title and set forth a will, purporting to have been made by 
her Lusband Khettramohan, by which, on attaining the age of 
50 years, she became entitled to his estate absolutely. She fur- 
ther alleged that she had reached the age of 50 years, and that 
she had by virtue of the will executed a mortgage of part of 
the property to one Laknath Mullick. 

The plaint prayed that Khettramohan might be declared to 
have died intestate; that on the death of the defendant Pyari 
Mani, the plaintiff should take the property absolutely; and 
that the mortgage by the defendant Pyari Mani should be set 
aside as regarded the plaintiff. 

Mr. Marindin (Mr. Branson with him) for the defendants, 
raised the objection that the plaintiff was not entitled to main- 
tain the suit, and referred to Brojokishoree Dasi v. Srinath 
Bose (1); Gogunchandra Sen v. Joyadui y (2); Naikram Lal v. 
Surujbuns Sahi (3). 


Mr. Graham (Mr Evans with him) for the plaintiff, contended 
that the case was decided by that of Raicharan Pal v. Pyari- 
mani Dasi (4), and that the plaintiff as reversionar y heir could 
. bring the suit. 


Puear, J.—The first named defendant Pyari Mani is the widow 
of one Khettramohan Pal who died in Baisakh 1243 or 1244. Since 
that time she has been in enjoyment of her deceased husband’s 
property for the estate of a Hindu widow. She has mortgaged a 
portion of that property to the second defendant, who has since 
brought a suit against her to obtain a sale of the property under 
the terms of the mortgage deed, and in that suit a consent decree 
has been made. Iswar Chandra Pal is the next heir of Khettra- 

(1) 9 W. R., 464. (3) S. D. A., 1869, 891. 

(2) 5. D. A., 1859, 620. (4) Mar. R., 622, 
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_ mohan now alive, that is, he stands in this position, that if Pyari 


Mani were to die now, Khettramohan’s property would devolve 
upon him by inheritance. The plaintiff Raicharan Pal is a 
person to whom Iswar Chandra has granted his interest in that 


portion of Khettramohan’s property, which is the subject of the. 


mortgage to Laknath. In this character he comes into Court, 
on behalf of the ultimate heir of Khettramohan, to ask to have it 
declared that the mortgage and consent decree are transactions 
void as against the heirs of Khettramohan. The first question 
before me is whether Raicharan in this character is entitled to 
bring this suit. Mr. Graham urged that this matter was decided 
by the judgment of the High Court, in Raicharan Pal v. Pyari- 
mani Dasi (1). That suit was brought by this present 
plaintiff against Pyari Mani and other persons to set aside certain 
dealings of Pyari Mani with other portions of Khettramohan’s 
property, and a Division Bench of this Court then held that Rai- 
charan was entitled to bring that suit notwithstanding the ob- 
jection that he was only Iswar Chandra’s assignee. Now I do not 
think that that decision necessarily governs this case. There 
was fraud and collusion between Pyari Mani and Iswar against 
Raicharan, which gave him personally a right to a remedy of 
some sort, but whether that were so or not I cannot bring my- 
self to agree with-the reasoning of the Division Bench in that 
case, and the decision is not binding on me in such a sense that 
I am obliged to follow it. It appears to me that pending the 
existence of the widow’s interest, the assignee of a Hindu pre- 
sumptive heir has no interest in the property of the deceased 
person of whom the assignor is the heir. He has only a per- 
sonal right under his contract against his vendor, a right which 
he would be able no doubt to enforce against the vendor when- 
ever the latter should come into enjoyment of the property by 
the death of the widow. It may even be doubted whether he could 
enforce that contract against his vendor’s sons, supposing the 
vendor died before the property fell in, and his issue took it after 
his death, for they would take not as heirs to their father but 
as heirs of the original proprietor. Itis not necessary however 


? 
+ 


(1) Mar. R., 622. 
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that I should express any definite opinion on this point. While 1869 
the widow is alive, she has, to use English terms, the whole estate Barqranay 
° of inheritance in her. It is now distinctly determined by a E A 
number of decisions on both sides of the Court that she has Dasi 
the whole inheritance, only that she is limited in her powers 
of alienating it. In this view Raicharan is in all respects 
a stranger to the property, and will remain so till the time 
comes when he can claim the benefit of his contract: with Iswar 
Chandra. Therefore the principle laid down in Brojo Kishori 
Dasi v. Srinath Bose (1) applies to this case, and Raicharan 
has no right to bring the suit simply as assignee of Iswar 
Chandra. But then it is said that he is also the next heir after 
. Iswar Chandra, and Iswar Chandra for some reason or other 
not coming forward to defend the estate for the benefit of the 
heirs, the person standing presumptively next in succession 
to him is entitled to do so. Now I think that proposition 
cannot be maintained except perhaps im certain very limited 
cases. The two decisions which have been referred to, Gogun- 
chandra Sen v. Joyadurga (2), Naikram Lal v. Surujbuns 
Sahi (3), seem to establish this conclusion very decisively. 
“Fraud on the part of the presumptive heir, that is to say, 
fraud on his part against the ultimate heirs, (though I don’t 
know well how that could be manifested) or incapacity, 
might for this purpose, put the presumptive heir out of 
the way, and give the next heir the character of repre- 
sentative of the ultimate heirs. But in this case there is 
nothing whatever to raise a suspicion of fraud on the part of 
Iswar Chandra, nothing to show he is incapable to act as protector 
of the estate if so disposed. So far as the facts are before me, 
he seems to live no further off than Benares and to be in com- 
munication with the members of the family here. There appears 
to be no reason why Raicharan should assume his office in 
relation to the estate. My conclusion, therefore, is that Rai- 
charan’s suit must be dismissed, on the ground that he had no 
right to bring it. However I feel it right, under the circum- 


(1) $ W. R., 464. . (8) 8. DA,, 891. 


2) 5. D. A., 620, 
(2) , Sites 
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1869 stances of this case, in the exercise of the large discretion 
RarcHaran yeposed in this Court, not to give costs to the defendants. I am 
Pran Mayr Guite convinced that Pyari Mani founded her defence on a 

Dase deliberate forgery. The evidence given to support the aliena- 

tion on the ground of necessity broke down entirely. In my 
mind there was no hope of establishing the defendant’s case im 
this respect by the evidence brought forward: nothing which 
would show that the widow was entitled to alienate, was im any 
degree made out, and I have no doubt Pyari Mani was well 
aware of this weakness, and that for the purpose of evading 
this difficulty, she or her adherents got that remarkable docu- 
ment fabricated. The document could hardly be said to have 
been proved by her evidence even if her case had disclosed no 
element of suspicion, but the fact that this document is brought 
forward now for the first time, after a lapse of thirty years, is one 
which it seems to me is impossible to be explained eonsistently 
with its genuineness. Ifit had really existed, it would, I am 
convinced, have been brought forward and filed in the very first 
of the many suits, which, during a long series of years, have been 
brought by or against Pyari Mani in reference to this property. 
The excuse suggested to account for this not having been done, 
is a very lame one. It is true that according to the terms of 
the document she would not obtain the absolute power of dis- 
posing of the property until she became fifty years of age, but 
still even this contingent right would have given her such 
moral strength in her position that she would assuredly not 
have failed to get the document upon the Nathi at the earliest 
opportunity. Orif they are so nice in regard to the reception 
of evidence in the Mofussil Courts as to lead this lady and her 
advisers to think it would have been useless to file this document, 
it is certain that at least its existence would have been disclosed 
in the depositions of herself or some of her servants who have 
so often given evidence in cases of this kind, And further 
when I come to look closely at this document, it appears to me to 
present that peculiar -condition of surface which is commonly 
seen in new deeds so prepared in this country as to bear the 
appearance of age. In short, I havé no hesitation in saying that 
I believe the document to be a forgery deliberately made . for 
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the. purpose of bolstering up the case of the defendants; and I 
shall not allow the persons who rely on such a defence as this to 
have their costs, considering that the plaint is dismissed not 
on the merits, but on the peculiar ground which has been fatal 
to the plaintiffs case. The suit is therefore dismissed, each 
party paying their own costs. 


Attorney for the plaintiff: Mr. Paliologus. | 
Attorneys for the defendants: Messrs. Swinhoe & Co. 








Í Before Mr. Justice Phear. 


KENNY v. THE ADMINISTRATOR-GENERAL or BENGAL. 
Equity of Redemption—Claimant—Agreement to Purchase. 


The claimant entered into an agreement for the purchase of certain property ; 
and on the execution of the agreement, deposited rupees 15,000 as earnest-money 
of the contract, and in part payment’ of the purchase-money. The claimant 
was not satisfied at that time with the title deeds supplied by the vendor, but 
afterwards entered into fresh ‘negociations for the purchase upon different 
terms. The vendor died, and the present claim was filed in a suit to administer 
his estate. Held, that the claimant was entitled to be paid in full the 
rupees 15,000 in priority to all other creditors; and that his lien was not lost 
by the failure either of the original contract or the subsequent negociations. 


In this administration suit a claim was made on behalf of 
Janokinath Mookerjee, the son of Rakhaldas Mookerjee of 
Burdwan, and S. M. Barada Sundari Debi, the mother and 
guardian of Bir Chand Mookerjee, the only other son of 
Rakhaldas Mookerjee. The claimants were representatives of 
Rakhaldas Mookerjee, who died in November 1868, and sought 
-to recover 15,000 rupees, the amount of earnest-money paid by the 
deceased in respect of lands which he had contracted to buy. 

About March 1868, negociations were entered into between 
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Thomas Kenny (since deceased) and Rakhaldas Mookerjee for _ 


the sale to the latter of property in Nuddea belonging to the 
former, and an agreement to that effect was come to between 
them. 

At the time of the execution of the agreement, the sum of 
rupees 15,000 was paid by Rakhaldas Mookerjee to Thomas 
‘Kenny, as earnest-money and in part payment of the purchase- 
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money ; the stipulation being that the balance should be paid in a 
month. Rakhaldas Mookerjee after the execution of the agreement 
gave his attorneys instructions to inspect the title deeds and papers 
relating to the property, with a view to completing the purchase ; 
and after some delay on the part of the vendor in producing 
all the necessary documents, the title was gone into and found 
unsatisfactory. The vendor died leaving a will, and fresh negocia- 
tions for purchase were entered into between Rakhaldas and the 
Administrator-General, who as executor represented the estate of 
the deceased, but the purchase was not completed. In June 1868, 
the following letter was sent to the liquidator of the Agra Bank 
by the attorneys of Rakhaldas Mookerjee :— 


9 Hastings’ Street, 18th June 1868. 


To THE LIQUIDATOR OF THE AGRA BANK.. 


Srr,—In pursuance of the terms of an agreement entered into by the 
late Mr. Kenny, of Salgarmudia, with our client, Baboo Rakhaldas 


- Mookerjee, on the 7th of March 1867, which was registered on the 


same date ; and by which, in consideration of having received rupees 
15,000 as ecarnest-money, he, the late Mr. Kenny, agreed to sell the 
whole of his estate, mortgaged or not mortgaged, to our client, the 
said Baboo Rakhaldas Mookerjee, for a sum of rupees 1,75,000, and 
then again to take a sub-lease of the estate at an annual rental of rupees 
19,000, exclusive of revenue or rent payable to Government or other 
superior holders, we are instructed to.offer you, on behalf of our client, 
the said Baboo Rakhaldas Mookerjee, to pay the whole debt which 
is due by the said Mr. Kenny to your Bank ;-the terms of the 
agreement run to the effect, that, if Mr. Kenny failed to execute the Bill 
of Sale, our client, the said Baboo Rakhaldas Mookerjee, would be com- 
petent to pay off the whole debt amounting to rupees 1,60,000 due to the 
Bank, and then to have a conveyance executed by Mr. Kenny. We 
request the favor of your sending us a copy of the account current 
subsisting beteewn the Bank and the said Mr. Kenny for which the 
Bank holds% mortgage of the estate. 


(Sd.) BANERJEE AND BOSE. 


No reply was received to this letter, and in September 1868, 
negociations for purchase were again opened with the Adminis- 
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trator-General, and the following letter was sent to him on 1869 
behalf of Rakhaldas Mookerjee by his attorneys :— KENNY 


Ve 
t š : ee : ‘ $ ga ÅDMINISTRA- 
Baboo Rakhaldas Mookerjee, having been laid up for some time, son-Gexurat. 


I have not been able to communicate with you on the subject of the OF BENGAL: 
sale of the property of the estate of Mr. Kenny to my client. Ihave 

now been instructed by my clients (without prejudice to his rights) to 

accept the offer of rupees 2,40,000 made by you for the purchase of 

the praperty by my client, should you allow a deduction of the earnest- 

money, viz., rupees 15,000, with interest thereon at the rate of 12 per 

cent. per annum, from the date of payment of the earnest-money to the 

close of the bargain being made in the aforesaid purchase-money to be 

paid by my client.” 


In reply to this the following letter was sent :— Š 
Calcutta, Sth September 1868. 
To Basoo DinanatH Bose. 


Dear Sır, —In reply to your letter, without date, just received, in 
which you say your client, Baboo Rakhaldas Mookerjee, is willing to be- 
come the purchaser of the Salgarmudia Concern, I beg to say, that as 
he did not reply to my letter, I concluded he was unwilling to do so, and 
I therefore opened negociations for the sale with other parties. These 
are very nearly settled, and I fear I cannot now entertain your client’s 
„offer. . 


Į should like however to see you this afternoon before I finally arrange 
with the other parties. 


C. J. WILKINSON, 
Offg. Admr.- General. 


And two others were afterwards sent, which are as follows :— 
Tih September 1868. 


To BAgoo DINANATH BOSE. 


Drar Sır —It will be as well if Baboo Rakhaldas Mookerjee should, 
at the same time as he agrees to purchase on the terms proposed to-day, 
undertake to pay the purchase-money before the holidays, otherwise I 
shall close with the parties with whom I am negociating the sale of this 
estate. 
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1869 Of course, my terms are only dependent on my being able to refuse 
Kenny the terms offered me by the above parties, for I think the matter has 


‘Apsinistra- almost? gone too far to justify me in breaking off with them. ° 
TOR-GENERAL 


or BENGAL C. J. WILKINSON, 
Offg. Admr.-General. 


12th September 1868. 


To Basoo Dinanats Boss. ° 
Dear S1r,—Your client, Baboo Rakhaldas Mookerjee, has sent me no 
--- reply, as was promised, saying whether he was willing to purchase the 
Salgarmudia Concern, at rupees 2,40,000 with the “ dena-powna.” 
As he has not done so, I shall conclude with those persons with whom 
I have been in treaty, without further reference to him, and shall entire- 
ly disregard the arrangement which he entered into with Mr. Kenny. 
I send you a copy of the Advocate-General’s opinion respecting that 
arrangement ; and in compliance with the suggestion therein, I hereby 
? give you notice, as the Attorney for Baboo Rakhaldas, that that agree- 
ment for sale to him is at an end, and that I shall proceed to sell the 
right, title, and interest of the late Mr. Kenny in the property for the 
good of his estate. 


t} 


Yours faithfully, _ 
C. J. WILKINSON, ' 
Offg. Admr.-General. 


Mr. Kennedy (Mr. Bonnerjee with him) for the claimants, con- 
tended that they had a lien on the estate of the deceased Kenny, 
and cited Parden v. Thorold (1), Rose v. Watson (2), Wythes 
v. Lee (3), Mackreth v, Symmons (4), Middleton v. Magnay (5), 
and referred to Sugdens’ Vendors and Purchasers, 


Mr. Broughton (Mr. Graham with him), for the Administrator- 
General, cited Burges v. Wheate (6) and Dinn v. Grant (7). 


t 


(1) 101. J., 959. (5) 2 H. & M., 233. 
(2) 10 H. L. C., 672. (6) 1 W. BL, 123. 
(3) 3 Drewry, 396. (7) 5 DeGex & Sm., 451. 


(4) 1 Wh. & Tu., L. C., 2nd Ed., 285. 
S. C., 15 Ves., 329. 
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Mr. Kennedy in reply. 1869 








PHEAR, J.—I think that Rakhaldas Mookerjee’s contract a a, 
with Mr. Kenny amounts toa sale by Mr. Kenny to Rakhaldas Por E 
_ of Mr. Kenny’s property in the lands and tenures specified, 
which was at that time an equity of redemption, for I believe 
the whole estate of Mr. Kenny was then under mortgage to the 
Agra Bank. I think the rupees 15,000 paid by Rakhaldas to Mr. 

Kenny was earnest-money, i. e., a deposit of part of the pur- 
chase-money ; and that, consequently from themoment it was paid 

down, the purchaser had a lien upon the property- to the extent ® 
of rupees 15,000, which lien.could only be lost to him by reason 

of his failing to carry out his side of the contract. It was not very 

easy from the materials before me to say exactly what position ~ 
the parties took in relation to each other before and after Mr. 
Kenny’s death, but this I think clear as between Rakhaldas and 
Mr. Kenny, namely, that the period of one month within which 
the purchase-money was to be paid-was not of the essence of 
the contract between them. Even if it was originally so, I 
think they waivedit by their mutual conduct. Enquiries were 
being made by Rakhaldas as to the amount of Mr. Kenny’s pro- 
perty and as to title, and were being responded to after the lapse 
of the month. This being so, the non-payment within the month 
was not a breach of Rakhaldas’ contract, indeed I do not think 
he could have been called upon to pay till a good title had been 
made out, and that certainly was not done within the month. 
I think, on the whole, Rakhaldas has not broken his original con- 
tract. The len which he obtained at first was not lost merely 
by his entertaining proposals for a new contract on a new basis. 
It seems to me, therefore, that he is entitled to be paid in full his 
rupees 15,000 out of the proceeds of the equity of redemp- 
tion, in priority to all other creditors. 


Aitorneys for the claimants: Messrs. Judge and Gangooly. 
Attorneys for Mr. Kenny: Messrs. Wathins, Trotman & Co. 
Attorneys for the Administrator-General: Messrs. Stach & Co. 


ei Qe, 
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Before Mr. Justice Phear. 


BALDEODAS AGARWALLA v. ALEXANDER KAICH AND ANOTHER. 


- June 22. 


* 


Partnership—Banian—Lien of Banian on Goods under Agreement with 
Firm—Construction of Agreement. 


The plaintiff became banian to the defendants, under an agreement by which 
he had alien upon all goods “belonging to” them in their godowns, for all 
balances that might be due by them. Sometime after the date of the agree- 
ment, while there was a balance due, the defendants’ firm took in a new 
partner. i 

Held, that the words “belonging to” included all goods in the possession 

_of the new firm that came to them in the way of business. Held also, that the 
new firm not having given notice to the contrary, must be taken to have 

, engaged the plaintiff as banian, by the old firm, upon the terms expressed 
in the agreement with the old firm and to be liable for the balance due. 


- THis was a suit for a declaration of the rights of the plaintiff 
as banian of the defendants, under a certain agreement in 
respect of certain goods in the godowns of the defendants ; also for 
an injunction to restrain the defendants from dealing with the 
‘goods ; also for the appointment of a receiver and.for accounts to 
be taken, if necessary. ee 


> 


a}. 


The injunction had been obtained, and the cause now came on 
for hearing. The plaintif became the banian of the first defend- 
ant, under an agreement dated the 5th June 1867, of which-the 
lith and 12th clauses were as follow :— 


On sales of any goods belonging to the said firm which have been 
mortgaged or pledged by the firm, or upon which there is any lien, the 
said Baldeodas Agarwalla is to pay the amount due on security of the 
said goods and clear the same ; and it is hereby expressly agreed that 
the said Baldeodas Agarwalla shall have the first charge or lien on the 
proceeds of sale of such goods for the money which may be so paid by 
him to clear such goods, together with interest and dasturi, and the said 
money shall be detained by or repaid to Baldeodas Agarwalla with 
interest at the rate of twelve per cent. per annum, and dasturi at the 
rate hereinafter mentioned, out of the proceeds of sale of such goods. 

That an account current be established between the said Baldeodas 
Agarwalla and the said firm of Alexander Kaich and Co., and that the 
rate of interest chargeable on account shall be at the rate of twelve per 


\ 


w 
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cent, on both sides, and the said Baldeodas Agarwalla shall have a first 
lien or charge on all goods and merchandizes belonging to the said 
firm of Alexander Kaich and Co. in his custody, or under his care and 
control, for all sums that may for the time being be due and owing to 
the said Baldeodas Agarwalla from the said firm of Alexander Kaich 
and Co., and the said firm of Alexander Kaich and Co. shall not, in any 
event, except with the consent of the said Baldeodas Agarwalla, take 
away or remove any portion of such goods or merchandizes without first 
paying to the said Baldeodas Agarwalla moneys that may be due to him 
from the said firm of Alexander -Kaich and Co., with interest at the rate 
aforesaid. 
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The second defendant did not become a partner in the firm `` 


of the first defendant until after the lapse of some time from the 


date 'of the agreement, and he contended that he was not liable - 


to the debts contracted by the firm before he joined it, and that 
it lay on the plaintiff to prove the agreement between him and 
the plaintiff. 

Both. defendants contended that the sad upon which the 

plaintiff had a lien under the 11th and ‘12th clauses included 
only the goods of Alexander Kaich and Co., and did not include 
all goods that might happen to be in the godowns. 
i Upon this latter point, PEEAR, J., ruled that the words 
“belonging to, ” in the 11th and 12th clauses of the agreement 
meant all the goods in the possession of the firm, and which had * 
come to them in the way of business. 

The agreement was admitted. 


Mr. Graham and Mr. Marindin for plaintiff. 
Mr. Piffard for first defendant. 
Mr. Branson aa Mr. Evans for second defendant. 
The material facts proved will appear from the judgment of 


PHEAR, J. —When Mr. Grunenwald became a partner with 
Mr. Kaich, there is no doubt that the new firm thus con- 
stituted did not necessarily become liable for the debts of the 
old firm; but this new firm kept on the plaintiff as its banian 


upon precisely the same terms as those upon which he was banian. 


tofthe old firm, with full knowledge of what those terms were. 
11--—e 
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1869 Mr. Evans has very fairly declined to argue, on behalf of his 
Barpeopss client, that the’ written agreement of the 5th June 1867 did not 
aes: pen represent the agreement upon which the plaintiff became and: 
` Karen, acted as banian of the new firm. It is clear on the facts that, 
though no express words of contract were agreed to in this behalf, 
- the new firm did impliedly take and continue the plaintiff as 
. banian on the terms expressed in the agreement. (His Lordship - 
“here*read the 12th clause). No doubt, these words in them- 
_ selves considered as words of a current agreement apply only 
to such sums of money as may be due from the new firm. to 
the plaintiff. And the question now is, whether or not the 
new firm took over the balance which was due to the plaintiff 
from the old firm, and placed it in the same condition as if 
“ Gt were a sum of money due to the plaintiff from the new 
firm. I think it did so. As I have already said, the new 
firm continued the plaintiff in his old position of trust, without 
telling him that there had been any change in the terms of 
his responsibility; they never told him that, from the date of 
the new partnership, he could not look to in-coming goods as - 
security for any other than the sums disbursed by him since the 
establishment of the new firm. There is no doubt onthe evi~" 
dence that the plaintiff did think that his old balances were 
taken into the new current account between him and the new’ 
firm, and were covered by the security of the existing goods from 
time to time in the godowns, and he had very good cause to sup~*s, 
pose that that was the true relation between himself and his em- 
ployer. And if this were not so, the consequences to him would 
be very serious indeed; for at the commencement of the new 
partnership, he had a lien upon the goods in the godowns for 
the whole of the balance then existing. If the new «state of 
things was such that no goods subsequently brought in became. 
liable for that balance, then day by day, and week by week, as °° 
the old goods were allowed to pass out, his security would 
gradually diminish and ultimately disappear, and I suppose it is 
probable that at the present time there are uo goods in the godown 
‘identical with those which were there when the new partnership 
commenced. So that unless the new firm did take over the- old 
balance, and bring it under the operation of. clause 12 of the 
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newly adopted agreement, the plaintiff has by this time lost all 1869 
the security which he undoubtedly had at the`commencement Aganiwatia 
of the partnership for the balance then due to him. Clearly, ™ 
this very ineqititable result was never for a moment contemplated ie 
by the defendants themselves. They had no intention of letting 
the plaintiff into a trap of this kind. No one thought that 
-there had been any break ‘made in the relative position and 
circumstances of the parties. Under the circumstances I think 
thatthe defendants’ new firm did impliedly agree to take over 
the old balance due to the plaintiff, and to take it mto the account 
current between the new firm and the plaintiff. 
An account must be taken, and the case be adjourned to take 
the a¢count. The injunction must remain in force. 


> 


Attorney for the plaintiff: Mr. Dover. 


Attorneys for the defendants: Messrs. Robertson & Co. 


mearen mananga, 


x ee 
Before Mr. Justice Phear. 
CHANDRAKANT ROY v. N. P. POGOSE. © 1869 


Summary Procedure—Act V. of 1866—Jurisdiction. 


« Where in a suit under Act V. of 1866, the defendant is at such a distance as 

; would make it impossible for him to putin an appearance within the seven days 

_ allowed by the Act, the Court will stay execution for a time long enough to 
-allow him to appear. 

Suits cannot be brought under this Act against persons resident out of the 
jurisdiction. 

“Tas was an undefended case on a bill of exchange under the 
summary procedure provided by Act V. of 1866. By that Act 
seven days are allowed for the appearance of the defendant. 

r l The defendant in this case was shown to be out of the jurisdic- 
“ tión of the Court, and the point arose as to whether the Act 
applies where, by reason of distance, it would be impossible for 
the defendant to put in an appearance within. the seven days 

> allowed by the Act. 


Mr. Kennedy (Mr. Agabeg with him) contended that Act V. of 
1866 applied to cases like the present. ‘The words of section 2 
of that Act are `that,”in all suits commenced in any High 
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‘1369 ‘œCourt,” the procedure provided by the ‘Act may be followed, 
CHANDRAKANT and the meaning of those words should not be curtailed. The * 
v, Court has discretion to allow the defendant to appear and defend 
P. PocosE after the seven days have elapsed, or to- stay ‘execution “of-a 
decree, if one has been made, By section 7, the plhintiff b can give 
some evidence to prove his case. (Puuar, J.—If your view of ` 
the case is correct, every decree we have made under the Act» 
is invalid, for we have never received evidence.| It may be- 
irregular, but when once made, it is valid. The provisions of 
Act VIII. of 1859 are imported into Act V. of 1866,.-and- by." 
section 111 of that Act, provision is made for the non-appeatance ôf. é 
the defendant, when the plaintiff can come in and proye his” cases 
Mr.. Kennedy y, after tendering evidence as in an: ordinary suit, ~ 
ee referred to section 3 of Act XXIII. of 1861, to show the- pro- * 
"cedure in cases where the Court found it had no jurisdiction; and _, 


t 
~ s. 


the case was adjourned, OS 


Bae 


N. 


PHEAR, J.—I have considered this question, and have cöhsuh- 
ed the Chief Justice and some brother Judges. They- „gied 
y with me in thinking that it never could have beer in contempla- ~ ; 
" tion by the Legislature that suits should be brought under the "^ 
provisions of the Act against persons not resident in the jurisdic- D 
~ _ tion of the High Court. But they also thought that the language 
z > -of the, Statute was so strong and general that they would not be 
re justified i in refusing to apply it to any case althotigh the defendant’ ` 
“27+ -s might reside out of the jurisdiction; and they’ determined in 
| s; À < order to- -prevent injustice, that, in all cases in which.the de- 
'. fendant resided so far off that the whole or a considerable portion of - 
v- the timewithin which he might apply for leave to defend would 
; be consumed in the mere journey, execution should be stayed, 
so as to allow time to make an application to set aside the judg- 
ment according to the provisions of section 4. In consequence 
of my adjournment of the case, considerable delay has taken 
` place. I think therefore it will be sufficient in this case if 
execution be stayed for a week. ~ : 


o 


Attorneys for the plaintiffs: Méssrs. Gillanders and Chunder. 
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Before Sir Barnes Decock, Kit., Chief Justice, and Mr. Justice Markby. > 


PRASANNAMAYI DASI (DEFENDANT) v. KADAMBINI DASI 


2 eee (PLAINTIFR.) 


» e ' 
~ w 
+ 
y ~% 


Hindu Will Adoption— Letters Patent, 1865, s. 12 Jurisdiction. 
* 
A Hindu will contained the following clausé : “I give out of my two-anna share 
« of: the whole of my personal estates, Rs. 7,000 to my mother (one of the defend- 
* ants) and rupees 5,000 to my wife (the plaintiff). Besides the two-anna share of the 
‘wealth in ready-money and landed property which remains, you, my brother, 
+ will keep under your own charge ; ; you are at present malik of the whole of 
BZ the property ; ; as master and manager of the entire property you will perform all 
“he gets 5 be will cause one of your sons to be received in adoption.” The brother 
“died leaving. a will, by which he committed to his wife and mother the charge of 
his own property and that of his brother, and also the duty of giving his son in 
> “adoption to his brother. - The defendants, viz., his wife and mother, proved the will 
and took “ possession of the property. The plaintiff omitted to adopt. Her husband 
__ died in 1851, and the suit was brought in 1867. 
-Held that the plaintiff, notwithstanding her omission to Po “succeeded to her 
husband’s estate for a Hindu widow’s interest therein. 
Some, Of thé property being situated in, and some out of, the jurisdiction of the 
"Court, held,.that the Court had jurisdiction to try the suit according to the true 
= _ construction of section 12 of the Charter, 1865, in ee ‘to the whole of the 
2 "property. > 
l Held bý Peacock, C. J., and Marney, J., that the estate descended to the widow, 
plaintiff, subject to the two legacies ; and that she did not forfeit it even if she 
‘refused to adopt. 


¥ 


w 


» 


Aa 


>> = Tus was an ‘appeal from a decision of Mr. J ustice NORMAN, 
“in whose judgment the material facts of the case were stated. 
The judgment is as follows : 


Norman, J.—The plaintiff sues for a declaration of her title 
as widow of Krishna Chandra Ghose, for partition of the real and 
personal property belonging to his estate jointly with that of 
Umesh Chandra, and for an account of his estate come to 
the hands of the two first defendants, as executrixes of Umesh 


Chandra Ghose, executor of Krishna Chandra, and for an 4 


account, and for the appointment of a receiver. 


* ox EE: # * o * 


Krishna Chandra Ghose died about 17 years ago, leaving the 


plaintiff, his widow, and having made his will as follows: 
12—e. 


fa 
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To the highly worshipful feet of Srijut Umesh Chandra 
Ghose, my elder. ‘brother. 

“ I give out of iny two-anna share of the whole of my personal ` 
estates, &c., seven thousand rupees to Srimati Padmabati Dasi, 
my mother, and five thousand rupees to my wife, Srimati Kadam- ° 
bini Dasi. Besides the two-anna share of the wealthinready money 
and landed property which remains, yqu, Srijut Mahasoy, will keep, 
under your own charge ; you are at present malik -of the whole 
of the property; as master and manager of the,entire property, 
you will perform all acts; you will cause one of youe sons‘to be ` 
received in adoption.” pos 

No adoption has taken place. The plaintiff states that she Was 
willing’to adopt a son; that on two occasions shecasked Umesh i 
Chandra to give her his second son in adoption, but he put 
her off, saying they were all her children, and he could not ‘give 
her one exclusively. Umesh Chandra died about three years? 
after his brother, leaving a will, by which he committed to: his 
wife and mother the charge of his own property and that of his 
brother Krishna Chandra, and also the burden of giving his son ° 
in adoption to his brother Krishna Chandra. 

The defendants, Prasannamayi Dasi and Padmabati Dasi, 
proved the will of Umesh Chandra, and have since always 
been in possession of the property. They: ‘adduced evidence to 
shew that they had sent to ask the plaintiff to adopt,. but that, 


she omitted to.do so. ` i . 
x X % * # - # $ * 


It is well settled thata widow who has received a direction 
to adopt a son, is nevertheless ‘entitled, until she bas adopted, 
to exercise all her ordinary rights as heiress of her deceased 
husband: Bamun Das Mookerjee v. Musst. Tarinee (1). 

It is a fact that the plaintiff is at this moment ready and 
willing and pending this suit, has offered to adopt the youngest 

¿soù of Umesh Chandra, though he is now some fourteen 
years of age, and can never become a son to her in the same 
sense as the second son might have become, if she had adopted, 
or been allowed to adopt him, when an infant of two or three 
years old. There is therefore, in my opinion, no pretence what- 

(1) 5. D. A. 1847, 420; 8, C. on appeal, 7 Moore’s I. A., 169, 
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ever for contending that she can be deprived of her rights, 


i 


because she has not hitherto adopted a son. —_,, 
* žo žo. % S 1 $ 


+ k 


The only remaining question is, as to jurisdiction of the Court - 


as to.such part of the property as is not situate within the local 
jurisdiction. By the Charter of 1862, the High Court was em- 
powered, in the exercise of its ordinary original civil jurisdiction, 


to receive, try, and determine suits for land, if such land was - 


situated, and in all other cases, if the cause of action had arisen, or 
the defendant, at the commencement of the suit, dwells or carries 
on: ‘biisiness’ within the local limits of the ordinary Original 
Civil Jurisdiction.. „This last clause applies as an „adverbial 


. sentence ‘to éach of the branches of the preceding sentence, 


in each casé being apparently the indispensable condition upon 
Plas jurisdiction is given. 

* The language of the 12th section of the Charter of 1865 was 
altered as expressed in the 6th paragraph of the letter of the 
Secretary of State accompanying the Charter, in deference 


` to the views of some of the Judges of the High Court. 


- The alteration is this: by the 12th section of the later Charter, 
the Court is empowered to try suits for land, if such land be 
situated, or in all other ' cases, if the cause of action shall have 
arisen, either wholly ‘or in case the leave of the Court shall have 


. been first obtained, in part, within the local limits of the 


ordinary Original Civil Jurisdiction of the High Court; or if 
the defendant at the time of the commencement of the suit shall 
dwell or carry on business, or personaiy work for gain within 
such limits. 

According to the natural and grammatical construction of this 
section, the sentence *‘ either wholly or in case the leave of the 
Court shall have been first obtained in part within the local 
limits, &c.,” is entire, and contains the consideration of jurisdic- 
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tion in the two classes of cases dealt with. It applies to the | 


yerbs situated and arisen in the prior branches of the sentence 
respectively. l 

Had the intent of the Charter been otherwise, had the adver- 
bial sentence containing the condition of jurisdiction applicable 
to -each of the prior verbs been merely within the local limits, 
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&c., we should have found that expression at the end of the 
clause, as it stands in the old Charter, and not interposed, as it is 
here, in the middle of the clause, after the words either wholly 
or in part, unless the leave of the Court shall have been first 
obtained. If the construction is not what I have supposed; in 
amending the Charter, Her Majesty’s advisers have introduced 
an awkward and meaningless repetition of the words within 
the local limits without any reason whatever. 

The 37th section of the Charter of 1862 .directed that pro- 
ceedings in civil suits should be regulated by the Code of Civil — 
Procedure. It may be doubtful whether that clause, which 
merely regulates procedure, did confer.or could have conferred, 
jurisdiction. The llth, 12th, and 14th sections of Act VIII. 
of 1859 contain provisions for suits for land situate partly 


~ within the jurisdiction of this Court. Questions of juris- 


diction arose under these sections, and difficulties were felt 
by the Judges of the High Court. See the cases of Kisto 
Mohun Doss v. Chunder Mony Dossee (1) mentioned by 
Mr. Broughton in his notes to section 12, and Greesh 
Chunder -Banerjee v. Collins (2). These difficulties were 
pointed out in several minutes by the Judges who had been 
in the habit of sitting in the Original Jurisdiction. 

The new Charter repeals the Charter of 1862; the provision 
in the 37th clause of that Charter is not re-enacted, and conse- 
quently the proceedings in this Court are no longer regulated 
by Act VIII., except so far as, under the power conferred on the 
Court by the 37th clause of the later Charter, Act VIII. has by 
our own rules been adopted- a Code of Procedure. The 
Court cannot by rules made by itself create a jurisdiction 
for itself, and therefore such jurisdiction as the Court might 
have had under the llth, 12th,-and 14th sections, while Act 
VIII. was the law of the ‘Court, no longer exists. The 
despatch of the Secretary of State shows clearly what the 
intent of clause 12 of the Charter was. 

The grammatical construction appears to me perfectly plain 
and simple. That is enough to settle this question. But I do not 


(1) Unreported. (2) 2 Hyde., 79. 
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stop there ; the history of the alteration of the 12th clause appears 


to me to show that Her Majesty meant exactly what she appears to 


have said, and it is clear that any other construction than that 


which I have supposed will be pa of great mischief and 
inconvenience. | 

Suits are constantly heing brought for the partition of family 
property, when a small portion of the land is outside the local 
limits. Partition suits are in all cases necessarily expensive 
enough. It would be most unfortunate if in all such cases we 
were obliged to say that two suits must be brought, one in the 
Mofussil,'and one within the local jurisdiction. The expenses 
would be doubled, and the decision would necessarily be far less 
satisfactory than that which would be arrived at when all the 


' facts are before a single Judge in the same suit. 


From this decision the defendants appealed. 


The Advocate-General aud Mr. Newmarch for appellants. 
`" Mr. Woodroffe and Mr, Marindin for respondents. 


Peacock, C, J.—The first ground of appeal in this case is 
that, according to the true construction of the will of Krishna 
Chandra Ghose deceased, and-the events which happened, the 
respondent ought: not to have been declared entitled as his widow 
and legal representative to succeed to his moveable and immove- 
able estate, or any part thereof, nor to have the amount taken 
as directed by the deeree, nor to have a partition of the 
joint estate of Krishna Chandra Ghose and Umesh Chandra 
Ghose. . 

" That depends upon what is the proper construction of the will 
of Krishna Chandra. The will says that-as to his two-anna 
share of the ready-money of the whole of his paternal estate 
he gives rupees 7,000 to Padmamani Dasi, his mother, and rupees 
§,000 to his wife, Kadambini Dasi. These two legacies are given 
out of his two-anna share of the ready-money of his paternal 


estate. He says, “besides the two-anna share of the wealth 


“in ready money and landed property which remains, you, Srijut 
‘ Mahashoy, will keep under- your own charge; now you are to 
“remain malik of the whole of the property ; as master and mana- 
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1868 “ ger of the entire property Fou will perform all aiii you-will, 
Prasanna- * cause one of your sons to be received in adoption as mý. son.? E 
MAYI DASI 
Kaper: Tt appears to me that Umesh Chandra did not; take iny be- 

Das,  neficial interest under this will, but that it was intended that he^: 

should remain as karta or manager -of the estate. I think it is: clear 
that the testator never “could have intended that if a child should 
be adopted as his son, that this child should take nothing’ by inHeris - 
tance in consequence of all his property being devised 1 away ; and 
there are no words which lead to the construction that his brother — 
should take the property until a son was adopted, and that upon 
such adoption the estate should go over. The testator’s interest 
in the estate which he held jointly with his brother consequently 
descended to his widow as his heiress, subject to the two legacies ; 
and I am of opinion that the estate which descended to the 
widow was not forfeited even if she refused, as was alleged, to 
adopt one of the sons of the brother. We have not therefore 
entered into the question of fact as to whether she did or did not 
. refuse to adopt. 

The judgment on appeal modified and altered the decree i in 

other points. The point of jurisdiction was not raised. 


Attorneys for the appellants: Messrs. Banerjee and Bose. 
Attorney for respondent: Baboo M. C. Chatterjee. 


Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Macpherson. ` 
WINTERSCALE v, GOPAL CHANDRA SEAL." * 


Immoveable property—Evidence —Registration. 


1869 A decd by which a defendant covenanted to pay monthly a certain sum “ for the 

Mar. 10. ase and hire of a steam engine, boiler, and machinery sheds and a bungalow,” is one 

relating to immoveable property, and therefore not admissible in evidence without 
registration. 

THis was a reference from,the Calcutta Court of Small 
Causes. The case was stated as follows by the first Judge ani 
Fagan) op referring the case: 

The plaintiff sued in respect of the five months, aine 
September 30th, for rupees 600, under the following cause'of 
action: “ For that by your deed under your seal, dated the 

* Roférence by the Judge of the Small Cause Court of Caleutta. 
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10th < A 1865, you covenafited to pay monthly the sum 1869 
“of rupees 120,.for the use and hire of a steam engine, boiler, Meee 
s and. machinery,. sheds, and a bungalow, and that you have So 
* broken the said covenant, whereby the plaintiff has sustained 
e damages to the amount státed:”, ? It was admitted that the 
; plaintiffs § were entitled to a judgment for the amount sued for, 
-if the, deed could be admitted in evidence. Defendant contend- 
ed that therdeed related to immoveable property, and as such 
was inadmissible in evidence under clause 4, section 17 of 
Act XX: of 1866. I was of opinion that the document did 
not relate to immoveable property, and was therefore, though 
not registered, admissible. The evidence showed that the sheds 
and bungalow consisted of thatched roofs erected on posts ` 
made of gurran sticks, and had no masonry in their construction : 
these I considered to be personal property. The evidence also 
was that the steam engine, boiler, and machinery were erected 
on a brick floor into which they. were fastened down by screws, 
and ‘from which, by simply unscrewing and lifting fp, they 
could be detached and removed. | 
The following was the opinion of the High Court : 
Pracoox, C. J.—It appears to us that the deed in question 
demised the land, as well as the bungalow which was stand- 
ing on it,and consequently that the deed was not admissible 
in anes without registration. The plaintiffs sue upon the 
following cause of action: “For that by your deed under 
“ your seal, dated the tenth day of August 1865, you'covenanted . 
“+o pay monthly the sum of rupees one hundred and twenty for 
‘the use and hire of a steam engine,” &c. The action is there- 
fore distinctly brought upon the deed, but as the defendant 
appears to have occupied the‘ plaintiffs’, property, there is no 
reason why he should go free from payment, if they bring their 
action in another form for the use and occupation of the steam 
engine and the premises. The deed will not be admissible in 
evidence in support of that action, but probably the plaintiffs 
will be able to prove their claim by proving the amount which 
the defendant paid for the premises on a prior occasion. The 
answer to the question put by the learned Judge will be, that 
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the document was not admissible in evidence without registration 


Wixrensoate under section 13 of Act XVI. of 1864. We merely allude 
Gopar Cmax- to the other point, lest it should be considered that the Court 


DRA SEAL, 


1869 


May 19. 


intended to decide that the defendant was not liable to pay any 
thing, because the deed was not registered. There will be no 
costs in this reference. i l 


eime 





Before Mr, Justice Phear. eo. 
BRAJANATH BAISAKH v. MATILAL BAISAKH AnD aNormen, 
Right of a Hindu Widow to alienate Moveable and Immoveable "Property. 


A. Hindu widow has power, with the consent of the reversionary heirs, to make ` 
a valid alienation, for religious purposes, of property, moycable orimmoveable, 
left by her husband. ~ 

Where a Hindu widow dedicated property by deed to the worship of an idol, and 
the property was given to trustees in trast, after the death of the widow, to permit 
the male heirs of her late husband to receive the rents, keld, that such heirs were 
entitled to actual possession and to the rents of the estate, provided they devoted 
it according to the provisions of the deed to the worship of the idol. 


ONE Harosundari, Dasi, at her husband’s decease, came ‘into 
possession of the whole of his property, moveable and immoveable. 
She consecrated a portion of the said property to the establish- 
ment and saba of an idol for the good of his soul. This she 
did by two deeds of trust, one dated in 1844 and the other in 
1851, to the first of which the reversionary heirs, Joygopaul 
and Haraprasad, gave their consent. By this deed she gave 
the property to trustees on trust to permit the male heirs and 
representatives of her late husband to receive the rents issues and 
profits, and devote them to the expenses of the worship of the idol. 
After the death of the said widow, the next heir, one Brajanath 
Baisakh, brought this suit against Matilal Baisakh and Gaurgopal 
Baisakh, the trustees of the said trust deeds, to have the deeds set 
aside, and to recover the amount and property that had been so 
made over by Harosundari for the use of the idol. 


Mr. Marindin and Mr. Evans for plaintiff. 
Mr. Cowell and Mr. Macrae for Matilal. 
Mr. Graham and Mr. Marsden for Gaurgopal. 


Mr. Marindin contended that Harosundari Dasi having only 
a Hindu widow’s estate in the property had no power of ‘dis- 
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position over it for a longer period than her own life-time, citing 
in, support of his argument S. M. Jadomoney Dabee v. Saroda 
Mookerjee (1); Amina Khatoon v. Radhabinode Misser (2) and 
Callychund Dutt y. John Moore and others (3), in which case the 
‘reversioners had previously conveyed to the widow their right 
and interest in the property.—Vyavashta, pp. 55 and 68; Ram- 
‘chunder Surma v. Gunga Gobind Banerjee (4) and Kumara 
ee Krishna Deb v. Kumara Krishna Deb (5). 


Mr. Graham in support of the trust deeds contended that a 
Hindu- widow had the power to alienate property for the benefit 
` of her husband’s soul even without the consent of the next heirs, 
provided she did not alienate more than a three-anna share of the 
whole property inherited by her from her husband, citing the fol- 
lowing. cases in support of his argument: Ram Chunder Surma 
v. Gunga Gobind Banerjee (4), Cassinauth Bysack v. Hurro- 
soondery Dossee (6) and Sibchunder Mullick v. Sreemutty 
T renooran Soondery Dossee (7). a 


l Punar, J.—I think that the alienation made by the’ widow 
in. 1844 was a valid.dedication to the idol, If she had released 
the property to the next heirs of her deceased husband, they could 


have done what they liked with it, and whether for consideration- 


or not, could, I.apprehend, have disposed of it absolutely against 
all subsequent claims of the ultimate heirs; and if they had 
chosen on such a release to dedicate the property in the same 
way as the widow did, such a dedication would I think have 


been good. What they did do was equivalent to this, inas- 


much as Joygopaul and. Harroprasad were consenting parties to 
that deed. As tothe deed of 1851, I think the case is different. 
Joygopal was then the only heir alive, that is, had the widow died 
at that, time, the whole of the property would have devolved 
upon him by inheritance. I am not satisfied that the endowment 
of that date was made with his consent, and what he did 
subsequently is too vague for me to allow any title to pass 


(1) Boulnois, 121. (5) 2B. L. R., O. C., 11. ; 
(2) S. D. A, 1853, 596. _ (6) Clarke’s Rul, & Or., 91. Notes on 
(3) Ful. Rep., 73. decided cases. 

(4) 4 Sel. Rep, 122, ‘ (7) Ful. Rep., 98. 
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by it. It follows from this conclusion that the plaintiff is 
entitled to recover the property which is the subject of the 
deed of 1851, unless the alienation was such as to be 
justified by Hindu law. As to this, after consideration, 
I think I ought not to give effect to Mr. Graham’s argument that 
the widow had aright to give to religious purposes to the extent _ 
conveyed by the deed of 1851. The first dedication with the 
consent of the husband’s heirs did in truth exhaust all the 
purposes for which a power of this kind is given to a Hindu 
widow. It follows then that the plaintiff is entitled to recover 
from the trustees the property which is the subject of the deed 
of 1851, without any qualification as to his title. The property 
which forms the subject of the deed of 1844 is given for the 
support and maintenance of the idol Kadarnathji. By the deed 
of dedication the widow was made sabait for her life, and after 
her death the heir and representative of her deceased husband 
was to take the place of sabait. Now generally I understand 
that under Hindu law itis the special office of the sabait to 
possess and manage the property of the idol, and to take care that 
it is applied to its proper and religious objects. There are cases, no 
doubt—Sibchunder Mullick v. Sreemutiy Treepoorah Soon- 
dery Dossee(1)—where another person, a stranger so to speak, may 
have the property, and hand it over from time to time to the sabait 
as he needs it for the purposes of the idol. But I think this 
is confined to‘cases where the property dedicated consists of a 
fund which is to come out of other and large property. Here, 
no doubt, the deceased lady did give the property to the trustees, 
and had this property formed a portion of a larger trust, I should 
have felt that this case came within the principle of the one in 
Fulton. But that is not so here. This‘ property is entirely 
separated, and by the use of language which is singularly tech- 
nical and accurate as regards the employment of English legal 
phraseology, itis given to trustees upon trust after the death 
of the widow, to permit and suffer the next male heirs and 
representatives, &c., to receive the rents, issues, and profits of all 
and singular the said trust estate. Now these words by them- 


(1) Ful. Rep., 98, 
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selves would, according to English authorities, give the legal 
estate not to the trustees but to the cestuisque trust, viz. to th 
next male heirs and representatives. The whole gift to trustees 
is certainly preceded by the trust to protect and support con- 
tingent remainders, and it has been held in England that the 
existence of such a trust would prevent the words I have just 
used, following in a series of limitations, from conveying the 
legal estate. I do not propose now to decide whether the trust 
to support contingent remainders in a disposition of a Hindu 
gentleman’s property, could have any material effect in altering 
the interest which passed to the trustees. I think that, inasmuch 
as without the reference to contingent remainders, the trust to 
permit the next male heirs to receive the rents and so on, 
would by English law give the legal estate and right of pos- 
session to the persons named ag cestuisque trust, certainly I 
ought not to allow this right of immediate possession to be in- 
terfered with by the first trust to support contingent remainders, 
whatever might be the effect of the latter in regard to the 
ultimate duties of the trustees. It appears to me then that the 


next male heir of Biswanath is entitled under this limitation - 


to actual possession and to the rents, issues, and profits of the 
property, which is the subject of the dedication in the deed of 
1844, provided he devotes it according to the provisions of the deed 
to defraying the expenses of the saba of the idol. On the 
whole I must give a decree in favor of the plaintiff, declaring 
that the property, which is the subject of the deed of 1844, is 
validly dedicated to the idol Kadarnathji, and that the plaintiff 
- is entitled tq possession of that property for the purpose of 
performing .the saba of the idol. and expending the whole of 
the rents of that property in the performance of that worship. 
And further that the plaintiff is entitled to obtain possession 
of the property, which is the subject of the deed of 1851, with- 
out any qualification as to ownership: I need not say anything 
as to the duties if any which remain to the trustees, or whether 
in the event of the plaintiff not doing his duty as sabait, it 
will fall to the defendants to carry out the ultimate trusts of 
the deed. The trustees were however quite right in bringing 
the matter into this Court, and they must get their costs out of 
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the trust estate, which is the subject of the deed of 1844. The 
plaintiff will also get a moiety of his costs so far as they can be 
apportioned out of the same property. 


Attorneys for the plaintiffs: Messrs. Hatch & Hoyle. 
Attorney for the defendant: Baboo D. C. Dutt. 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson, 
C. J. WILKINSON v. ABBAS SIRKAR AND ANOTHER.” 
Delivery of Bill of Coats—Righi to Maintain Suit— Executor. 


There is no law in force in India to prevent an executor of an attorney from main- 
taining a suit for business done by the attorney, without having previously delivered 
a bill of costs to the defendant, and left it with him for a reasonable time before 
bringing the action ; and the fact that the defendant had notice that the bill was to 
be referred to taxation is immaterial. 

Statute 3 James I, c. 7, has not been extended to this country. 


THs was a case submitted for the opinion of the High Court ` 
by the first Judge (Mr. Fagan) of the Calcutta Court of Small 
Causes, on the following point : 

s Whether on the bill forwarded herewith, a suit can be | 
maintained by the plaintiff in the presence of an admission 
that the bill was not either delivered to. or left with the 
defendant for a reasonable time prior to action brought, and in 
the absence of evidence that he had notice of the taxation 
which was going to be made between himself and his attorney.” 

- The following were the facts as .stated by the J ee in refer- 
ring the case: 

The plaintiff in this case sued as Officiating Administrator Ge- 
neral of Bengal, and executor to the will of Samuel Fenn, late 
a solicitor of the High Court. As such he claimed the sum of 
Rs. 368-5, on a bill of, costs. taxed as between party and 
party for Rs. 345-5, to which was appended the taxing officer’s 
certificate to the effect that he allowed of that bill Rs. 23 as 
between attorney and client. It was proved that this bill was 
not delivered to and left with the defendant a, month priox*to 
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* Reference from the Small Cause Court of Calcutta. 
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the action brought, and on that ground I non-suited the plaintiff. 1869 
The plaintiff subsequently obtained a rule nisi, calling on the ©. J. Wiuxm- 
defendant to shew cause why the non-suit should not be set "y 
aside on the ground that the English Statute, which ‘requires 4°5485'*4® 
the delivery of a bill to the client a month prior to the attor- 

ney’s suing on it, never was in force in India. On behalf of defend- 

ant, it was contended that if the Statute 2 Geo. II. having 

been passed two years after the introduction of English Law 

into this Presidency never was in force here on account of its ‘ 
not having been expressly extended to this country, then that 

section of it which repeals the Statute 3 James I, c. 7,8. 1, was 

in operation in this country, and the Statute of James remains 

in force here though repealed in England; and that this Statute 

would answer his purpose equally well. 


Mr. Graham for the plaintiffi—The Statutes relating to the 
delivery of a signed bill do not apply in India, and therefore 
there is no law making it necessary to deliver a signed bill before 
an action could be maintained. If there be such a law it rests 
with the defendants to show that such a law existsin India. It 
was not necessary to prove that notice of taxation had been 
given. 


Mr. Jackson for the defendant cited Barett v. Moss (1) and 
Blackhelor v. Crofts (2). After an attorney’s death his bill could be 
taxed: Penson v. Johnson (3). The late Supreme Court held that a 
bill of costs should be delivered, and non-suited an attorney who 
had not done so before bringing his action: Comberbatch v. Kisto- 
preah Dossee (4). A client’s right to have a signed bill will pass to 
his assignees in case of bankruptcy, and the Court has power 
independently of the Statute of George II. to order. an attorney 
to deliver a signed bill of costs: Clarkson v. Parker (5). A bill 
cannot be referred to taxation if delivered by the executor be- 
fore action is brought: Doed Sabin v. Sabin (6). 


(1) C. & P., 3. (4) 2 Mor. Dig., 85. 
(2) Comb., 348. (5) 7 Dowl., 87. | 
(3) 4 Tannt., 724. (6) 8 Dowl., 468. 
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Pracocx, C. J.—It appears to me that there is no doubt in this 
case. Mr, Wilkinson, as the Officiating Administrator General, 
and executor of the will of the late Mr. Samuel Fenn, sued the 
defendañts in‘the Small Cause Court, for a bill of the testator 
against the defendants, for business done as an attorney. The 
question submitted by the Judge of the Small Cause Court for 
the opinion of this Court is, “ whether the suit can be main- 
“ tained by the plaintiff in the presence of an admission that the 
‘bill was not either delivered to and left with the defendant 
“ for a reasonable time prior to action brought, and in the absence 
“ of evidence that he had notice of a taxation which was going to 
“be made between himself and his attorney.” 

The first question is whether a suit can be maintained by the 
executor of an attorney for business done as an attorney, with- 
out having previously delivered the bill to the defendant and 
left it with him for a reasonable time before bringing the action. 
It appears to me that there is nothing which requires him to 
do so, or prevents him from maintaining an action until a bill has 
been delivered. Statute 3 James I, c. 7, has been referred 
to. “That Statute, in the first portion of it, refers to attorneys of 
the Courts of Westminister, and although the general words 
c no attorney” are used in the subsequent portion of it, yet it 
has been held that the Statute does not extend to other attorneys 
in England than those at Westminister. In Brickwood v. Fan- 
shaw (1), it was held that the Statute did not extend to fees 
for prosecuting in inferior Courts in England, but only to suits 
in the Courts of Westminister Hall. Iam of opinion that a 


‘Statute which applied only to the Attorneys of the Courts 


of Westminister in England, and to business done in those 
Courts, did not become part of the law of this country when 
either the Mayor’s Court or the Supreme Court was established. 
Although the English law generally was extended, it was not 
every law which was extended; and certainly it appears to me 
that no law was extended, which was enacted simply with re- 
ference toa particular class of persons in England. Ifa law 
for example had enacted that no person should sell tga or 


(1) Car., 147, 


pe 
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tobacco or rice in England without a license, it is clear that such ____1869 

a law would not have been extended to India by virtue of the © % Wims- 
Charter establishing the Mayor’s Court. But even if the Sta- 
tute of James I. did extend to attorneys of the Supreme Court, 
or to attorneys of the High Court, there is nothing in that 
Act which requires an executor of an attorney to deliver a 
signed bill. That Act requires the bill to be signed with the 
proper hand of the attorney. That is the thing to be delivered. 
It has been held that an executor of an attorney is not bound 
to deliver that thing before he can sue, and unless he is obliged 
to deliver that thing, I know no law which requires him to de- 
liver any thing else. Therefore, if he is not obliged to deliver 
a bill signed by the proper hand of the attorney (which would 
preclude him in most cases from suing at all), it appears to me 
that there.is no law which requires him to deliver a bill‘at all. 
It has been held that the Statute 2 Geo. IL, e. 23, section 23, 
which requires a bill subscribed by the proper hand of the 
attorney to be delivered, did not extend to the executor of an 
attorney; and it was also held, as I understand the case in 
Blackhelor v. Crofts (1), that it is not necessary for an executor 
to deliver a signed bill under the Statute of James. 

The Statute of Victoria which requires a signed bill to be 
delivered by an executor, has not been extended to this country, 
and therefore does not apply toit. It has been said in argu- 
ment that unless the executor be bound to deliver a bill, clients 
may be seriously injured by having unconscionable bills made 
out by attorneys, enforced against them after the attorneys’ 
death by their executors; but that by no means follows. An 
executor could not recover the amount of his testator’s bill 
merely by saying “here is sucha bill entered in his books.” 
If a bill has not been delivered and taken, it would be neces- 
sary to prove the items of the bill and the reasonableness of 
those items before the executor could recover and if the 
defendant pleaded when such an action was commenced against 
him, he might apply to the Court to order the bill to be taxed, 
and to stay the proceedings in the meantime, so really there is 
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no injury likely to be sustained by a defendant, even though the 
Statutes of James and of Geo. II. do not extend to this country. 
The Judge does not ask us whether the bill taxed between 
attorney and client, in the absence of evidence that notice of 
taxation was given to the client, would justify the Court in 
awarding to the plaintiff without further evidence the full 
amount allowed upon taxation. The only question which is 
asked is the one which I have read. .It appears to me that with 
reference to the question whether a suit can be maintained or 
not without delivery of the bill, the question whether the client 
had notice of, the taxation is wholly immaterial. 

Our opinion to the effect which I have stated will be reported 
to the Judge of the Small Cause Court, and the defendant will 
pay all the costs of this reference. l 


MACPHERSON, J.—I concur. 
Attorneys for the plaintiff: Messrs. Berners & Co. 


Attorneys for the defendants: Messrs. Gray & Co. 


LN 


Before Mr. Justice Phear. 
: GORDON v GORDON. 
Suit for Divoree— Inspection of Letters. 


The respondent is entitled to have brought into Court letters written by her to the 
petitioner, while the facts to which they speak were fresh in her memory. 
If the petitioner has none he should make an affidavit to that effect. 

Tars was an application by respondent on a summons for a 
list of letters written by respondent to petitioner, verified by 
affidavits, and now in the power, possession, or control of the 
petitioner, to be furnished for the inspection of respondent. 


Mr, Hyde for the respondent referred to the 7th section of the 
Divorce Act, and cited the following cases: Winscamv. Winscom ` 
and Plowden (1), Pollard .v. Pollard & Hemming (2), Stone v. 
Strange (3). By section 31, Act II. of 1855, any letters written 
by the respondent at the time when the facts to which they spoke 

(1) 3 Sw. & Tr, 383, (2) 3 Sw. & Tr., 613, =, (8) 34 L. J. Ex., 72. 
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j r 
were fresh in her memory would be admissible as corroborative 
evidence. 


Mr. Graham for the petitioner.. The cases cited by Mr. hee 
show no authority for granting this-application. 


Mr. Hyde in reply. —The rule is clearly laid down in Brown 
on Divorce, 221. In consequence of the difference in the Law of 
Evidence the production of the letters is of much more importance 
‘here than it would be in England. 


Puear, J.—I think the respondent is entitled either to have 
the letters brought into Court or that the petitioner should file 
an affidavit to the effect that he has none in his possession. 
Should any letters be brought into Court, the Court will look 
into them and decide which of them the respondent is entitled 
to inspect as being material to the case. 


Before Mr. Justice Phear. 
CRUMP v. CRUMP. 


w% 


Application for Alimony. 


In an application for alimony, it is sufficient to set out the fact of the marriage 
‘in the petition ; an affidavit to that effect is unnecessary. 

In making the application, it is sufficient to show the Court that there has been a 
ceremony which might be a valid marriage ; and therefore where the petitioner was 
shown to be the respondent’s deceased wife’s sister, alimony was granted. 


Tars was a suit by the wife fora divorce. The petitioner prayed 
for one-fifth of the income of the respondent’s whole property, 
which from the affidavit appeared to be as follows: viz., rupees 
583, per month, income from the business ;. present share in stock 
19,000 ; private practice 14 per month for the last 3 years. The 
respondent drew 200 rupees 4 month as actual income. 


Mr. Hyde moved on petition that the respondent be ordered to 
grant alimony, pendente lite, to the petitioner, his wife. . 


Mr. Branson for the respondent opposed the application, 
and submitted that the practice in England, in an application of 
i 14—e 
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1869, Ê this kind, was that there should be an affidavit setting out the 


Crump 
v 


. CRUNP. 


marriage, and contended that this practice should be carried out 
here. 


PHEAR, J.—The fact of the marriage is set out in the 
petition. 


Mr. Branson further contended that the petitioner was the 
sister of the respondent’s deceased wife, and that consequently, 
there being no legal marriage, the Court ought not to grant 
alimony ; but in the event of its being considered by the Court 
that alimony should be granted, it ought, under no circumstances, 
to exceed one-fifth of the respondent’s net income. 


Mr. Hyde in reply contended that not only ought the alimony 
to be granted, but also maintenance, as the respondent had left 
one of his children with his wife to be supported by her at her 
own expense ; that the Court could not on the present applica- 
tion enter into any question as to the legality of the marriage ; 
whether the marriage was legal or no, the right to alimony would 
equally stand good. Ifa de facto marriage was established or 
admitted, the wife was entitled to alimony, and.here the de facto 
marriage was admitted by the respondent in his answer: Miles v. 
Chilton (1). Moreover a marriage with a deceased wife’s sister, 
though void in England, is not void in this country, but only 
voidable : Das Merces v. Cones(2). The commissioner, moreover, 
could not now decide the question of the validity of the 
marriage, and probably could not do so in this suit; all that 
was necessary at present to ‘entitle the petitioner to alimony 
was to satisfy the Court that there had been a de facto 


marriage. 

4 
- Puear, J.—I think all that it is necessary for me to be satis- 
fied of, is that there has been a ceremony which might be a valid 


marriage. 


Mr. Hyde further submitted that in the assessment of the 
amount of alimony the respondent’s whole property ought to be 


(1) 1 Robt. Ecc, Rep., 684. (2) 2 Hyde, 65. 
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taken into account— Crampton v. Crampton and Armstrong (1)— 
and not merely the income of rupees 200 per month, which he 
actually drew for his expenses. 


Mr. Branson said that the partnership shewed that Mr. Crump 
was precluded from drawing more than rupees 200 a month. 


PHEAR, J.—I have looked into the affidavits ànd the part- 
nership deed. I think alimony must be granted, and I fix the 
amount at rupees 60 per mensem. 


Before Sir Barnes Peacock, Kt, C. J „ and Mr. Justice Norman. 
ROBERTSON GLADSTONE anb orners v. KASTURY MALL. 
Non-per formance of  Contract—“ Ex a certain Ship.” 


By a contract entered into between the plaintiffs and defendant, the plaintiffs 
ngreed to sell certain goods ex a specific ship to the defendant, the goods to be taken 
delivery of within 45 days, and 10 days to be allowed for inspection, and claiming 
allowance for any damaged-goods ; the defendant to take the risk of damage from 
the date of the contract. The period for taking delivery and for inspection dated 
from the 13th of May. The plaintiffs did not receive the whole of the goods until 
the 10th of June, and therefere were not ready to perform their.contract by sub- 
mitting them for inspection within the specified time; the defendant did not call 
upon them to do so. Ina suitfor breach of the contract by the defendant in not 
accepting the goods, held, that the plaintiffs not being in a position to complete the 
contract, no cause of action had arisen. 

Held on appeal, the goods ought to have been ready for inspection within the 
10 days stipulated, and the plaintiffs not having shown that they were ready and 
willing so to perform the contract, had no right of action, notwithstanding that 
the defendant never, in fact, called on them to deliver the goods for inspection. 

The words “ ex a certain ship’? must be taken to mean that the goods are really 
landed, and not in course of being landed, and therefore, independently of the ques- 
tion of the necessity on the part of the plaintiffs to show their readiness to perform 
their: ‘part of the contract, the defendant was not bound to take goods on boardship, 
in respect of which if the contract were binding upon him, he would have been 
‘found tò take the risk of any damage or loss to the goods on boardship, or in the 

ye of landing. 7 


THE planata; the members of the firm of Gladstone, Wyllie, 
and Co., brought this suit to recover damages for the breach, by 
the defendant, of a contract to accept certain goods, The plain- 


15—e 


(1) 32 L. J. Pro. & Mat, 142. 
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tiffs alleged that they were ready and willing to deliver the 
goods according to the following contract: 

< Contract between Messrs. Gladstone, Wyllie, and Co., mer- 
“chants, Calcutta, and Kastury Mall Ramgopaul, dealer, Cal- 
“‘eutta.—The merchants agree to sell, and the dealer to buy, the 
“goods undermentioned, at the price specified below, and on 
“the following terms: ex Himalaya, Lady Palmerston, Spring 
“ Wood, and Jane Porter, 123 bales Grey Shirtings, B. B. B., 
“containing pieces, 384 yards to 39, at Co.’s Rs. 7-7 per piece. 
“The goods to be cleared and paid for within 45 days from this 
“date; discount to be allowed for three months at 8 per cent. per 
“annum. If the goods are not paid for within the specified 
“time, interest at the rate of 12 per cent. per annum to be 
“ charged from the above due date until payment is made. 
“Ten days to be allowed from this date for the buyers to examine 
“ the goods, and claim allowance on the ground of damage, how- 
“ever caused, difference, or inferiority in quality, or any other 


' “defect; if no such claim be made within that period, no allow- 


“ance to be given. Any dispute as to damage, difference, infe- 
“riority, defect, or amount of allowance to be referred to two 
« European merchants, one to be named by each party; if either 
“fail to nominate within 6 days after being required to do so, 
‘‘the other to be at liberty to appoint both arbitrators. The 
‘arbitrators to appoint an umpire, if necessary, and the award 
“to be final and conclusive. The goods to be at buyer’s risk 
“from this date. If they are not taken delivery of and paid for 
‘Cas agreed, the sellers may re-sell them, or at their option cancel 
“this contract; and they have absolute discretion as to whether, 
‘‘when, and how to re-sell. The buyers, in case of re-sale, are 
“to pay any loss or deficiency, with interest at 12 per cent. 
«Should there be any surplus after payment of charges and costs 
“of re-sale, the same to belong to the merchants. Dustury at, 
«2 per cent. The above fully explained to, and ATION bys 
‘me written in English, Bengali, and Nagree.” 


Bengalee Signature. 
8th June 1868. 


“8-14 chafed damaged; allowance Rs. 15, to be realized from the 


VOL. III] ORIGINAL JURISDICTION—CIVIL. a 105 


“Captain, Kastury Mall Ramgopaul. 123 bales Long Cloth, 8° 
“‘headmark, weighing 84 tbs. Goods fresh.” oes 


The defendant objected that he was not bound to accept the Kasrony 
goods supplied by the plaintiffs, as they were damaged. ALL 


MACPHERSON, J.—In the first instance a contract in the form 
in ordinary use by Messrs. Gladstone and Wyllie and other firms 
was filled up for 123 specific bales at Rs. 7-7-0, and that agree- 
ment in English was taken by Messrs. Gladstone and Wyllie’s 
broker, to the defendant, for signature. Next morning, the 
broker brought back the contract unsigned, and the defendant 
and defendant’s gomasta accompanied him. In the office, further 
conversation took place between the broker and defendant, in the 
presence and hearing of the banian, and whatever the conver- 
sation was, the result was that defendant, through his man, 
Premsuk Das, signed the English contract, adding certain 
words in Nagree, which in English are, “ 123 bales Long Cloth, 
head-mark, weighing 83 Ibs. Goods fresh.” - 


It is not proved by the plaintiffs that the precise words of the 
English contract were ever explained to defendant, and asa 
matter of fact, I believe they were not explained in detail. It 
is clear the words added were accepted by the banian and the 
broker, and it is in evidence that they had authority to bind their 
respective principals. It is contended that there is no contract 
except the Nagree writing, because the English contract never 
was explained, and because if it had been explained, the Nagree 
condition is inconsistent with the English. While I think it is to 
be regretted that Messrs. Gladstone, Wyllie, and Co. did not make 
the defendant admit that he understood the contract, I think the 
defendant not only intended to bind himself to the English 
contract, but as a matter of fact, he knew perfectly well what he 

„Was binding himself to. I think the position in which he stood is 
“the reason why no explanation was given; it is not the case of a 
stranger who is unacquainted with such contracts. It is the case 
of a man who, on his own admission, has been engaged for many 
years in entering into similar engagements with English firms; 
heis also broker of Messrs. Crook, Rome, and Co., and it is his 
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business as broker to get other natives to enter into such contracts, 
and explain them, and PeR to see, as he says, that they added. 
nothing in signing. I have no hesitation in finding that he knew 
perfectly well every term of the English contract, and intended 
to bind himself. , I think the Nagree words, even giving the 
meaning Mr, Biase contends for, do not affect this contract 
in any way. They import no new terms into the contract in any 
way inconsistent with or repugnant to the English portion of it. 
Tread the word “fresh” (if taken as meaning undamaged,) as in- 
serted in that English contract, that what he has contracted: for 
are undamaged goods. ‘Lhe agreement in the commencement 18 
thus subject to the subsequent provisions. 

I have put Mr. Branson’s meaning upon the word, and in this 
case I should have some difficulty in not putting Mr. Branson’s 
construction on it, since Messrs. Gladstone, Wyllie, and Co.’s 
broker and banian’ gave it that meaning; but T wish to be ex- 
pressly understood not to say that is the meaning of the word 
either in the English danguage or in | Caleutta mercantile usage, 
or elsewhere. 

As regards the actual question, and as to whether these goods 
were damaged, I am quite prepared to accept Mr. Craik’s evi- 
dence. I totally disbelieved the defendant, the defendant’s son, and 
the defendant’s broker, The goods were perfectly merchantable. 
The plaintifs would therefore so far be entitled to recover, but 
under the circumstances in which they have brought the action 
they are not entitled. ‘he contract was on 13th May for goods 
by four specific ships. The time for taking delivery was within 
45 days, which would extend to the 27th June. I think, indeed, 
13th May was not the day on which the contract was entered 
into. But that is immaterial, under this contract, as I read it; 
and there is nothing in it to the contrary. Messrs, Gladstone, 
Wyllie, and Co. were bound to deliver at any moment from that 
date, and to submit-the goods for inspection, but only 42 bales had 
then been received by Messrs. Gladstone, Wyllie, and Co.: gn- 
the 22nd and 23rd May they got a further quantity, but the rest 


“were not received till after the beginning of June. They were not 


all received until the 10th June, and the plaintiffs were not ready 
and willing, and, in fact, could not complete their ‘contract. It 
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because the defendant did not call upon them to deliver. I think Roszrrson 


this is wrong as a matter of law. But, further, there is a letter of 
Messrs. Gladstone, Wyllie, and Co., of June 4th, in which they 
tell the defendant that he had no longer a right to examine the 
goods as the period had elapsed, though up to that time it would 
have been impossible to examine them; the landing of the bales 
was not completed up to 10th June. This letter shows the injury to 
the defendant that might have been involved, and shows that the 
objection I have mentioned is a substantial one; and from 13th 
May, when the goods were supposed to be ready for delivery, 
the goods were at the buyer’s risk by express stipulation, and if 
any thing had happened curious questions might have arisen. It 
is remarkable that the plaint does not’state the agreement with 
strict correctness, It would seem as if the 10 days were to 
expire after the 45 days; the words are “10 days to be allowed 
from the last mentioned date,” where the last mentioned date is 
the due date, that is 45 days after the date of contract. The 
plaint also alleges that the plaintiffs were ready and willing to 
deliver, but it is clear to me they were not. The case therefore 
fails, on the ground that the goods not having being landed, 

and the plaintiffs not in a position to complete the contract, no 
cause of action arose. 

I accept Mr. Craik’s survey, though it was written in Messrs. 
Gladstone, Wyllie, and Co.’s office, and sent round for signature; 
but it is very desirable that perfectly disinterested people should 
be employed in such cases, 

From this decision the plaintiffs appealed on the following 
grounds : 

1. That it was proved that the plaintiffs were ready and will- 
ing to deliver the goods to the defendant within the meaning of 
the contract. The defendant had, until the 27th June 1868, to 
take delivery of the bales, and it was proved that all the 
bales were in the plaintiffs’ possession, and ready to be delivered 
by the 10th June; in the interval, between the date of the con- 
tract and the 10th June, the defendant never demanded delivery 
of the bales or any of them. s 
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2. That the defendant never at any time, within 10 days from 
the date of the contract, required to examine the bales, and there- 
fore waived his opportunity of making objections, and the subse- 
quent letter of the plaintiffs of June 4th made no alteration in 
the defendant’s position, 

3. That there was no sufficient evidence of any mercantile 
usage or custom, according to which, in a contract of the kind in 
question, the term “fresh goods” had acquired the meaning of 
goods wholly free from damage. 

4. That the defendant did not, in his written statement, raise 
any defence on the ground of the plaintiffs not being ready and 
willing to deliver the goods, but contended that he was not bound 
to take them. 

Mr. Marindin (the Advocate-General with him) for the ap- 
pellants, cited Cordery v. Colville (1), Oxenden v. Wetherell (2), 
and Startup v. Macdonald (3). 


Mr. Graham (Mr. Branson with tim) for the respondents, was 
not called on. i 


Peacock, C. J.—It appears to me that the decision of the 
learned Judge is correct, admitting that a portion of the goods 
had not been landed on 13th May 1868, when the contract was 
entered into. The contract states, that “the merchants agree to sell, 
and the dealers to buy, the goods undermentioned at the price 
specified below, and on the following terms.” The goods are 
those described ex ships named, and the numbers and marks of 
the bales are given. The contract then states, “the goods are 
to be cleared and paid for within 45 days from this date.” The 
dealers agreed to buy the goods upon those terms, and the 
merchants agreed to sell upon those terms. ‘The first act was to 
be done by the dealers, for they must clear and pay for the goods, 
the merchants were not bound to send the goods to the dealer, 
but the dealers were bound to fetch them away, and they were 
bound to clear and pay for them within 45 days; the merchants 
were bound to allow the dealers to clear the goods at any time 
within the 45 days, and if the defendant had gone to the 


(1) 32 L. J., C. P., 210. (2) 9B. & C., 386. (3) 6 M. & Gr., 593, 
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merchants’ godown and requested to be allowed to clear ‘and pay 
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for those goods, the merchants would have been liable, if they Rosexrsox 


had refused to allow the dealers to take them away., The 
defendant not having performed their contract by clearing and 
paying for the goods within 45 days, there was no condition 
precedent which it was necessary for the merchants to prove per- 
formance of before they could sue the defendant for breach of the 
contract; the acts to be performed by the -merchants, and those 
to be performed by the dealer being concurrent acts, I appre- 
hend the merchant was bound to prove, that he was ready and 
willing to perform his part of the contract, or to allow the de- 
fendant to clear the goods at any time within the 45 days, at 
_ which the dealer might think proper to do so. It would not have 
been sufficient for the merchant, instead of alleging that he 
always was ready and willing to perform his part of the contract, 
to have averred that he was ready and willing to deliver on the 
last day for the performance of the contract by the defendant, 
and that the defendant never demanded the performance of the 
contract within that period. The rule is laid down in Pordage v. 


Cole (1), that where two acts are to be done at the same time, neither ` 


can maintain an action without showing performance of, or an offer 
to perform, his part. The same rule is laid down in Peters v. 
Opie (2). From this it appears to me that, independently of the 
objection which Mr. Justice Macpherson has pointed out in his 
judgment, the defendant was not bound by this contract with 
reference to the goods which had not been landed at the time the 
contract was executed, and the defendant not being bound as to 
that portion, would not be bound to perform his contract as to 
the residue. The contract stipulated that “ ten days should be 
allowed from the date of contract for the buyers to examine the 
goods and claim *allowance on ‘the ground of damage, however 
caused.” . 

It appears to me that when the defendant agreed to purchase 
goods ex the Himalaya and other ships, binding himself not 
to claim in respect of any damage to the goods for any differ- 
ence or inferiority in quality or any other defect, unless the claim 


~ 


(1)"1 Sann., 320. (2) 2 Saun., 350. 
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1869 should bė made within ten days, he never contemplated that, in 
Rozertson order to examine the goods, it might be necessary for him to go on 
SA ETONE 

iy board the ship or ships, in which the goods had been imported within 
Mart, the Port of Calcutta, for the purpose. Therefore the goods which 
he intended to buy were goods which were represented to be ex the 
ships, ¿ e. landed from the ships, and not goods on board the. 
ships to arrive, or inthe course of landing in the Port of Cal- 
cutta. I asked Mr. Marindin, in the course of the argument, 
whether, if: damage has been done to these goods in the course’ . 
of landing in a cargo boat, the loss caused by that damage would 
have fallen on the defendant ; and Mr. Marindin stated that that 
would be so, for that it was stated in the contract that the goods’ 
were to ‘be at the buyer’s risk from the date of the contract. 
Surely the buyer, when ‘these goods were described as ex the — 
ships in which they had been imported, never contemplated that 
he was to bear the risk of loss on board thé ships either at sea _ 
or in port, or in consequence of the sinking of the cargo boat 
in which they were being landed in the river. For the above 
reasons it appears to me that, independently of the question of . 
the necessity on the part of the plaintiffs to prove their readiness 
to perform their part of the contract, the defendant was not 
bound by this contract to take goods on board ships, and in respect 
of which, if the contract was binding upon him, he would have 
been bound to take the risk of any damage or loss to the goods 
on boardships, or in the course of landing. The decision of Mr. 
Justice Macpherson ought to be affirmed with costs. 


Norman, J.—I am also of opinion that the decision of Mr: 

~ Justice Macpherson is correct. 
The plaintiffs entered into a contract with Kastury Mall 
Ramgopal to sell, and Kastury Mall Ramgopdi agreed to buy, 
certain goods at specified prices. The goods are 123 bales in 
- all, specially marked and numbered. Then comes this clause: 
«deg the goods to be cleared and paid for within 45 days from this 
ate.” ‘Now if the contract stopped there, certain specified 
goods being purchased, and there being a provision that the goods 
were to be cleared and paid for within 45 days, then according 
to the cases cited from Saunder’s Reports, it is plain ‘that the 






» 
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purchaser had the option as to the time at which, within ‘the 45 
days, he should clear and pay for the goods. 

I should feel considerable hesitation in saying that under such 
a contract, the seller could not recover in an action against the 
purchaser for not accepting the goods, unless he could show 
that the goods were landed in his godown, and that he was able 
at the moment of signing-the contract to deliver the goods, It 
appears to me that the true meaning of the contract in such 
` cases is ordinarily that the parties agree that the delivery should 
be made, not then and there, but on request within the time 
mentioned in the contract, and that the seller should be ready to 
-~ deliver when requested to’'do so within 45 days. I am far 
from saying that if, in such case,.at the time of the contract, the 
plaintiffs had the goods on board ships in the river, and that the 
goods were ready to be delivered, and could have been delivered, 
and the sellers could show that they were willing to deliver on 
demand at any time within the 45 days, they would not have 
sufficiently proved the allegation that they were ready and 
willing to deliver according to the true construction of the con- 
tract and the intention of the parties m making it. I think that 
the case of Bordenave v. Gregory (1), as to a contract to trans- 
fer stock, is clearly distinguishable. In that case the contract was 
to transfer the stock by a certain day, and the transfer could 
only be effected at a particular place, namely in the Bank of 
England; and the Court held that the party who agreed to 
transfer the stock was bound to show that either there was a 
tender and refusal, or that he was present at the Bank of 
England where the transfer was to be made, and waited till the 
final close of the transfer books of the Bank on the particular 
day on which he agreed to transfer the stock. There a parti- 
cular day and time for the transfer had been fixed for the act to 
be done, which is not the case here. 

But, then, there are terms in the contract before us which 


from the time of the contract. The bales are described as ez, 
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landed trom: the ships. The purchaser was to take the risk of 
damage from the date of contract. The meaning was that he 
was to take the risk of such damage as might affect goods which 
were on land, certainly not any sea risks, or any risks of damage 
to the goods, when they were being landed in cargo boats or 
otherwise. Now the language of the contract shows that the 
defendant was not to be subjected to such a risk as I have 
mentioned. It says, “ten days to be allowed from this date for 
the buyers to examine the goods and claim allowance on the 
ground of damage, however caused, difference or inferiority in 
quality, or any other defect; if no such claim be made within 
that time, no allowance is to be given.” X 

The contract therefore not only represents the goods to be out 
of the ships, but that they are in some place where they can þe 
inspected during the whole of the ten days. In the absence-of 
any express mention of the place at which they are to be in- 
spected, I think the meaning and legal effect of the contract 
must be taken to be that they shall be inspected at the godowns 
of the plaintiffs. There is a very heavy penalty provided by the 
contract if the buyer does not examine in ten days, that no 
allowance is to be given. This shows that the goods were under- 
stood to be’ out of the ships, and in the godowns of the seller. 

It is clear that the purchaser having bought goods in the . 
godowns of the sellers, Gladstone, Wyllie, and Co. were bound 
to show that they were ready to deliver, or that they were in 
possession of goods according to the description of those con- 
tracted to be sold. The rule laid down by Mr. Justice Cresswell, 
in Boyd and Lett, (1), that to sustain the allegation of readi- 
ness and willmgness to deliver, the plaintiffs would be bound 
to prove that they were ready and willing to deliver the 
identical goods contracted for, appears to me to apply to this 
case. Messrs. Gladstone, Wyllie, and Co. have been unable 
to show that they had the goods, or that they were ready and 


willing, or able to deliver them; and they have therefore failed 


to prove an allegation, which is material -in an action for not 
‘accepting goods. 


(1) 7 C. B., 292. 
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Attorneys for appellants: Messrs, Stach & Co. s 
Attorneys for respondents: Messrs. Carruthers & Co. 
Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 
KUMARA UPENDRA KRISHNA DEB BAHADUR v. NABIN | 1869 
KRISHNA BOSE AND ANOTHER. June 17. 


` Hindu Law— Gift—Endorsement-—~Donatio mortis causa. 


A Hindu on his death-bed, a few days before he died, caused certain Govern- 
ment Paper to be given to his son in his presence in these words: “Bring out the 
the Papers.and give them to my son,” but he did not make or direct any endorse- 
ment thereof. Subsequently, being asked to endorse them, he said, “I am very 
weak, how can I sign on so many Papers: when I get a little strength, I will sign 
them, what cause have you for being anxious.” ` u 

Held by Parar, J., that it was a good donatio mortis causd. A donatio mortis 
_ causé has not the same signification here as in England. 2 

Held on appeal by Peacocg, C. J.—The gift was not governed by the strict 
principles of English law but by the Hindu law. By English law there was a valid 
donatio mortis causd; assuming it to bea gift inter vivos, it was a valid gift by Hindu 
law, and the principal and interest secured by the Goverment Papers, and not the 
mere Paper, passed to the donee. 


" By Macrenson, J.—The circumstances amounted i a giti by a nuncupative 
1 made in contemplation of death. 


THE plaintiff sued to have it aeciaad that a gift to him, of 
certain Company’s Papers for the sum of Rs. 30,500 was a valid 
gift, and prayed that the defendant might be ordered to endorse 
the said Company’s Papers to him. 


The plaint stated that the plaintiff was the younger son of the 
late Raja Apurva Krishna, who died onthe 14th May 1867; 
that, on the 11th May 1867, the said Raja being then in his 
last illness at his house in Sobha Bazar, desired his mother 
to bring out the Company’s Papers, stating that he wanted 
to make a present of them to the plaintiff; that she there- 
upon brought the Company’s Papers from the iron chest in 
the house where the Raja used to keep them; and that upon 
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the Raja’s mother so bringing them, the Raja told her to 
give them to the plaintiff, and they were then, in the presence 
and according to the directions of the Raja, given to the plain- 
tiff, and the plaintiff received them and kept them as a gift; 
that later in the day, the plaintif asked his father to endorse 
the Papers over to him, but his father said he was too weak 
and unable to endorse over so many Papers, and also said there 
was no necessity for domg so, as the gift had been madein the 
presence of Dr. Baillie, the family physician, and of the Raja’s 
mother; that the Company’s Papers were all payable to the 
order of the Raja, and that he had applied to the defendant 
to endorse the Company’s Papers to him, but he refused to do 
so; and that, in consequence, he was unable to draw the interest 
on or dispose of the Company’s Papers in any way. The 
defendant, Nabin Krishna Bose, wasthe executor of the will of 
the said Raja Apurva Krishna, and stated in his written statement 
that he refused to endorse the said Company’s Papers to the plain- 
tiff without an order of the Court to that effect. 

The evidence of the plaintiff as to the gift was as follows: 
« Previous to Mis illness, my father used to say I shall make a 
“ gift to youof all the Company’s Papers. I cant remember the date 
“when he first said so; but about two years before his death he 
“said so to me. During his last illness I remember his saying 
“something about it. He died on the 13th Jaishta, which was a 
“ Tuesday. On the Saturday preceding, he said something abou 
“it; I was in the room lying down, and his mother was shaking his 
“ body with her hands. When Dr. Baillie came, my father said, 
“*my mother, do you remember what I said last night? bring the 
“whole of my Company’s Papers and give them to Upendra.’ My 
“ grandmother then went to bring the Company’s Papers. She 
“brought them and gave them to me. Dr. Baillie was there when 
“she gave them to me. When the Papers were given me, I myself 
“put them by. I kept them in my own custody. I have them still. 
“My father was then very ill. He was in full possession of his senses. 
s At3 or 4 P.M. of the same day 1 went with the Company’s 
s‘ Papers in my hands, and said, ‘my father, the Company’s Papers 
“ you have given me, you affix your signature to them, and give 
e them to me, otherwise how can they become mine.’ My father 


™ 


VOL. T.] . ORIGINAL JURISDICTION—OIVIL, 115 


+ 
“said, ‘I am very weak, how am I'to sign such a number of -' 1869 
« Papers; as soon as I get a little better, I will sign them. What Kumara 


U 
“have you to be anxious about.’ The following day my father Kenishxa “Dep 
“ said, in the presence of Baboo Nandolall Dey, a distant connec- ra 


. ° . N Kesu- 
“tion of mine, ‘Nando, do you know I have made a gift of the ‘na Bosz. 


“ whole of my Company’s Papers to Upendra P ” 

Dr. Baillie and Nandolall Dey also gave evidence in favor 
of the plaintiff. 

Kumara Kumara asin Deb, the ia brother of the plaintiff, 
applied, when the suit came on for hearing, to be made a party 
defendant to the suit; but his application was refused. It 
afterwards appearing that he was a necessary party to be made 
a defendant im the suit, an order to that effect was made 
on the 25th January 1869; and he was, accordingly, made a 
defendant in the suit; but the suit was immediately proceeded 
with, although the new defendant objected that he had had no 
time allowed him to prepare his defence. 


On the 26th January, judgment was given, as follows, by 


‘Prear, J.—I think the facts deposed to by the plaintiff in this 
case establish a good donatio mortis causd. . The deceased, a few 
hours before his death, and in contemplation of death, caused the 
Government Papers to be fetched, and himself gave them in to the 

*hands of the plaintiff, with the clear intention of passing the pro- 
perty therein to him. He only abstained from making the endorse- 
ment, because, as he himself said, he was too weak to bear the 
manual exertion of writing. The case of Veal v. Veal (1) shows 
that this transaction would have effected a valid donatio mortis 
causé in England. It has been said that when the transfer is 

i incomplete, a Court of Equity will not lend its aid to the donee 

for the purpose of making the execution complete, unless it 
would have done the same against the deceased himself, had he 
lived. But I think that this principle has of late received con- 
siderable modification. It is one thing to hold that the donor 
may recall a gift as long as any thing remains to be done to make 


(1) 27 Beay., 303. 
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it technically perfect, and {uite another to allow that privilege to 
his representatives, * after hib death. In this case I see no reason 


KE INN as why the plaintiff should not reap te full benefit of the deceased’s 


Nas 1 KRISH- 


NA’ Bose, 


bounty. I think that the words of the deceased which accom- 
panied the act of handing the Papers to the plaintiff constituted 
alone a testamentary disposition, and that under the law and 
practice which prevail here, probate of these words could be given. 
I do not doubt that the plaintiff has a perfectly good -title to the 
absolute property of the Papers and of the debt secured by them. 
He has the document of title in his possession obtained by delivery 
at the hand of the deceased himself, and does not need powers of 
administration to be granted to him.: If the Bank will not 
recognize his right without the endorsement of the executor-defend- 
ant, I think this ought to be given. I will add that it appears to 
me a donatio mortis causé has not the same signification here as 
it has in England, where all the personal property, of which the . 
deceased dies possessed, goes at once to the executors of his last 
will. Here title by those who take is made independently of 
the executors, and is a matter of fact to be made out by the best 
evidence available, whether thereis a will or not. I have already 
said I did not think that the intervenor, who was by his counsel in 
Court at the time of trial, had made out any ground for adjourn- 
ment. The matter. to be tried is most simple, and the intervenor 
defendant was (as shown by his own acts) thoroughly acquainted 
with it for a long time past. I therefore make the decree as against 
the intervenor as well asthe other defendant, that the plaintiff is 
entitled to the declaration of right for which he prays, I fur ther 
order the executor-defendant to pay plaintiffs costs, and he must 
reimburse himself these costs and his own costs as between 


attorney and client out of deceased’s estate administered by him, 


of which of course the Government Papers do not form part. 
The intervening defendant must bear his own costs. 

The intervening defendant appealed on the following grounds: 

1. That the appellant having applied, on the suit being called 
on for hearing, to be a party defendant thereto, and for a post- 
ponement to enable him to obtain copies of the plaint and written 
statement, which he was not up to that time able to obtain, the 
learned Judge ought to have thereupon granted such application 
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with such reasonable postponément#as- would have enabled the 1869 
appellant to instruct counsel for his defence. aa oe 

2. That it having appeared. subsequently, during the hearing Keteena Dep 
of the cause, that the appellant ought to be thade a party defend- v. 

A . . Nasr KRISI- 
ant, the Judge ought to have adjourned the hearing and directed xwa Boss. 
that a notice shouldbe issued to the appellant in the manner 
provided by section 73, Act VIII. of 1859. 

3. That the Judge ought not to have heard and determined 
the suit in the absence of the appellant, who never in fact 
appeared either in person or by counsel, but only applied to 
be permitted to intervene, and for an order for postponement. 

And in the event of the Court decreeing that the said suit 
had.been heard and determined in such manner as to bind the 
appellant, or that upon the materials before it, justice could be 
done, the appellant submitted that the judgment and decree were 
erroneous in the following particulars: 

1. That in upholding a valid donatio mortis causé by the 
deceased, the Judge decided upon an issue not properly raised 
by the pleadings in this cause, which put forward the case of a 
donatio inter vivos not a donatio mortis causa. 

2. That the evidence did not establish a valid gift either inter 
vivos or by way of donatio mortis causa. . 

3. That the Judge ought not to have directed the defendant 
Nabin Krishna Bose to complete, by endorsement, the alleged im- | 
perfect gift. i i 

4. That at the institution of the suit, the defendant Nabin 
Krishna Bose had ceased to be executor of the said deceased, - 
and in no way represented his estate ; and that the suit had, conse- 
quently, never been correctly framed, and ought to have been, 
dismissed. 


Judgment on the three preliminary grounds of appeal’ was 
given, on the 8th of April 1869, by 


Pracocns, C. J.—The 363rd section of the Code of Civil Pro- 
cedure enacts, that “no appeal shall lie from any order passed in 
* the course of a suit and relating thereto prior to decree; but 
s if the decree be appealed against, any error, defect, or irregu- 
“larity in any such order affecting the merits of the case, or the 


118 


Krisuna DEB 


1869 


KUMARA 
UPENDRA 


BAHADUR 


V. 
NABIN KRISH- 


-n 


NA BOSE 


t 
t 


IR, 


ini 


a 
E 


` HIGH COURT OF JUDICATURE, CALCUTTA [B. L. E. 


as jurisdiction of the Court, may be set forth as a ground of ob- 
jection in the Memorandum of Appeal.” 

Mr. Piffard, on behalf of Nabin Krishna Bose, defendant, con- 
tended that the Judge was wrong in ordering the other defend- 
ant to be made a party to the suit. It appears to me, however, 
that that order, so far as it made him a party, is not an order 
affecting the merits of the case. If time had been given, it 
might have delayed the hearing of the suit, but that would not 
have made the order one which this Court on appeal could set 
asidé as affecting the merits. 


«= Another question then arises, whether it is not an error or 


irregularity in the order, the making the other defendant a party, 


without ordering the case to be postponed for a reasonable time. 

The 73rd section of the Act enacts, that “if it appear to the 
“ Court, at any hearing of a suit, that all the persons who may be 
“entitled to, or who may claim some share or interest in the sub- 
‘““ject-matter of the suit, and who may be likely to be affected by 
“the result, have not been made parties to the suit, the Court 
“may adjourn the hearing of the suit to a future day to be fixed 
“by the Court, and direct that such persons shall be made either 
“plaintiffs or defendants in the suit as the case may be. In such 
“case the Court shall issue a notice to such persons in the man- 
“ner providedin this Act for the service of a summons ona 


. © defendant.” 


Now it appears to me that the adjournment of the hearing is 
a very important matter, although the service of a notice on the 
defendant in this case was not important, as he himself made the 
application to be made a party. 


` Tf the applicant had wished to call witnesses, he could not have 
obtained subpcenas to compel their attendance before he was 
“made a party, and he might therefore have been prejudiced, 
. although he might have cross-examined the plaintiff's witnesses, 
_ He was not in the position of a defendant summoned for dispo- 


sal of a case on the first hearing. 

As the defendant is now present in Court by his counsel, it is 
unnessary to serve him with notice, but it appears to me that the 
decree ought to be reversed, and the issue tried de novo whether the 


VOL. IIL] - ORIGINAL JURISDICTION—CIVIL. s 119 


Notes in question did or did not pass bya valid gift from the Raja 1869 
to the plaintiff, as in the plaint alleged. We might possibly send Kumara 


UPENDRA 
that issue to the first Court to be tried. If we should--do so, Kerema Dre 
there is no guarantee that the parties will not again appeal from Cage 


the decision, and under the circumstances we think that the issue VAr fgn- 


had better be tried by this Court. 


The newly-made defendant should have a copy of the deposi- 
tion which has been taken in the suit under commission, and he 
is at liberty to cross-examine that witness. Both parties 
may summon such witnesses as they may think fit to call. The 
defendant will put in a written statement on or before Tuesday | - 
next, the 13th instant. The case will be heard on Friday the 
16th instant. The question of costs is reserved. ` 


Kumara Kumara Krishna accordingly filed a written state- 
ment, and on the 16th April 1869, further evidence was taken 
before the Appellate Court. On the 28th April, the case was 
argued -on the other grounds of appeal. 


Mr. Evans for the appellant.—Itis not a good donatio mortis 
causd. It was not a gift made with reference to the giver 
being about to die, but one that took immediate effect.— Tate v. 
Hilbert (1). This cannot be made the subject of a donatio mortis 
causd.— Miller v. Miller (2) and Duffield v. Elwes (3). There 
is no such thing as a donatio mortis causé in Hindu law; there are 
conditional gifts, but there are not attached to them the accesso- 
ries of a donatio mortis causâ. This is an incomplete gift inter 
vivos. This is nota casein which equity will aid the incom- 
pleteness of a gift, or the non-execution of apower; see note 
to Tollet v. Tollet (4). In upholding a parol gift, it must be 
perfectly created.—Edwards v. Jones (5). Unless this signa- 
ture could have been afterwards inferred, this was an incom- 
plete gift, inter vivos— Ward y. Audland (6); and as such could . 
not be made complete by a Court of Equity.—Kekewich v. . 
Manning (7). The endorsement was necessary to make this gift 


(1) 2 Ves., 111. 5) 1 Mylne & Cr., 226. 

(2) 3P. Wms., 356. i 6) 8 Beav., 201, 

i 1 Sim. & S., 239. (7) 1 De. ’Gex, Mac, & G.;.187.` : 
4) 1Wwh& Tt, L. O., 184. 
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_complete.— Bank of Bengal v. McCleod (1) and Bank of Bengal y. 
Fagan (2). Bills are only transferable by endorsement.— Byles on 
Bills, 143; Chitty on Bills of Exchange, 161; Gibson v, Minet (3); 
and Bank of Bengal v. The United Company (4). As to the 
mode of making transfer, see S. M. Annundomoney Dossee v. John 
Doe. d. East India Company (5). The proper way is by deli- 
vering, and endorsement, and there is nothing in Hindu law to 
alter this. —2 Colebrooke’s Digest, 1860, Chapter IV., Section 32. 
As to a gift made by a man afflicted with an incurable disease.— 
2 Colebrooke, 96, Chapter IV., Section 2: Shama Charan’s 
Vyavashta Darpana, 624. 


Mr. Marindin for respondents.—The wills of persons, made 
during sickness, have been supported where the testator has 


. been shown tobe of sound mind, and the gift valid and com- 


plete.— Radhamunee Dibeh v. Shamchunder (6). See Macnagh- 
ten’s Hindu Law and Shama Charan’s Vyavashta. This is a 
donatio mortis causd. There. was an intention to give and an 
expectation of death— Gardner v. Parker (7), Miller v. Mil- 
ler (8), Lawson v. Lawson (9), and Veal v. Veal (10). By 
English law this would be a donatio mortis causé ; it might be 
too by Hindu law, where there are such things as gifts on 
conditions.—Shama Charan’s Vyavashta, 607; 2 Macnaghten’s 
Hindu Law, 210, 237. In Edwards v. Jones (11) and Tate v. 
Hilbert (12), thecircumstances were different from what they are 
here. This gift was good, though there was no endorsement— 
Veal v. Veal(10), Amis v. Wilt (13); that it was a voluntary gift, 
does not make it invalid— Blakely v, Barady (14); Wardv. Aud- 
land (15) appears to be overuled by Kekewich v. Manning (16). 


(D) 5 M: I A, 1. . (9) 1 P. Wms., 440. 

(2) Id., 27. (10) 27 Beav., 303. 

(3) 1 Hy. Bl., 605. (11) 1 Mylne and Or., 226, 
(4) Bignell’s Rep., 87. (12) 2 Ves, 111. 

(5) 8M. I. A. 43. (13) 33 Beav., 619. 

(6) `1 Sel. Rep., 85. (14) 2 Drury and Walsh, 311, 
(7) 3 Mad., 184 (15) 8 Beay, 201. 


(8) 3P. Wms., 356. (16) 1 De Gex. M. &-G., 176, 
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Hindu law favors gifts to children.—2 Colebrooke’s Hindu Law, 
171, Chapter IV., Section 45. 


Pracocn, C. J.—There is no doubt in my mind that certain 
Government Promissory Notes were given and delivered to the 
plaintiff by his father -Raja Apurva Krishna Deb ata time 
when he was in possession of his faculties and capable of mak- 
ing a gift. The Notes have been produced and identified 
by the plaintiff. The gift was one which, in my opinion, cannot 
be governed by the strict principles of English law, the parties 
to the transaction being Hindus. I am not convinced that in 
fact the deceased contemplated death, or that he intended the gift 
to be conditional upon his decease, for if the evidence of the 
plaintiff is believed, his father, on being asked to endorse the Notes, 
said: “ As soon as I get a little better, I will sign them; what 
‘cause have you for being anxious, seeing I have given them 
‘in the presence of so respectable a man as Dr. Baillie, and 
‘fin the presence of my worshipful mother.” From this it 
appears that the deceased manifested some hope of recovery and 
an intention that the gift should take effect even if he should 
recover from his illness. The Notes were given during the last 
illness of the deceased, and only two or three days before his 
death. If the strict rules of English law were applicable to a gift 
of this nature by one Hindu to another, the gift would probably 
be presumed by law to have been in contemplation of death, and 
also upon condition that the gift was to hold good only in the 
event of the donor’s dying of that illness. See the cases cited in 
note to Wardv. Turner (1). Iam of opinion that presump- 
tions of English law are not, like presumptions of fact, applicable 
to this case, which must be governed as to the legal effect of 
the transaction by Hindu law. In the absence of any presump- 
tion of law, I should find as a fact, upon the evidence, that the 
gift was not upon the condition that it was to hold good only in 
event ‘of the deceased dying of that illness. If the case is 
governed by English law, I have no doubt there was a valid 
donatio mortis causâ— Veal yv. Veal (2). I do not think that 


(1) 1 Wh. & Tu, L. ©, 721. ` (2) 27 Beav., 303. 
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1869 this was a case of a nuncupative will ; for. if the gift was not’ 


Boim a donatio mortis causâ, it was intgřdéd to take effect immediately 
Kersana Dip and not after death ;.. ‘whereas a gift by’ nuncupative will is. not 
AHADUR 


v, to take effect until after death. —Duffield v. Elwes (1). Even if 


--NABIN KRISH- 


Na Bose, What was said amounted to a nuncupative will, the gift was — 


valid between Hindus, whose dealings re not governed by the 
English Statute of Frauds. l 
But. assuming that this was intended as a gift inter vivos, and 
not asa donatio mortis caus, I am of opinion that, accord- 
ing to Hindu law, the gift was valid; and that the debt and in- 
terest secured by the Government Notes, and not the mere papers, 
were given, ‘The Statute of Fraudsis not applicable to Hindus, 
R and a conveyance may be made verbally without deed and without 
writing. The distinction which has been made between trusts 
created by donatio mortis causé and gifts inter vivos, that the one 
is a trust created by operation of law, and the other one to which 
the Statute of Frauds applies (as to which see Duffield 
v. Elwes) (1) is not applicable to cases between Hindus. 
If the gift were to be governed by the English law and treated 
as d voluntary gift without condition, and not as a donatio mor- 
tis causd, I think the relation of trustee and cestuique trust was 
created between the donor and donee. Speaking generally, the 
Government is not bound to pay to the holder of a Government 
Promissory Note, unless he is the payee or the personal repre- 
sentative of the payee, or unless a valid order by endorsement 
has been made, which brings the holder within the term “ or 
order.” But the rule is as general that the Government is not 
bound to pay either the payee or his order, or his executor, or 
administrator, without production of the Note, as that it is not 
bound to pay the holder or producer of the Note unless he is the 
payee or legal representative of the payee, or a person who derives 
title through the payee by valid endorsement or endorsements. 
Assuming that there was a valid gift of the Government Notes, 
that is to say, of the documents, it is necessary to see whether 
that gift constituted a gift of the money secured by the Notes, 
or only a gift of the documents. I am of opinion that it con- 
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(1) 1 Bligh, N. S., 529, 536 ; S. C. 1 Sim. & S., 239. 


ate 


= 


a 
“ws 
Mf : 
aT 


Ties 


=VOE. ity ee - ORIGINAL JURISDICTION—CIVIL. « 123 


“et 


stituted, as between the sidondr and donee, a valid gift of dig prin- 1869 

cipal and interest secur ed by ‘the. Notes, ¢ and not merely a gift of PEA 

the papers on which the seéurities were written and printed, Though es es 
‘ there*may not have been such a complete transfer of the debt as v. 


NABIN Krisu- 
to enable the donee, without some further act, to enforce the secu- xa Boss, 


rities against Governmefit in his own name, itis clear thatthedonor, 

if he had lived, or his representatives after his death, could not 

at law have compelled the plaintiff to return the Government 

Papers ; and if they could not have compelled the donee to return 

the Notes, and could not have compelled payment of the Notes 

without producing them, the effect would: be that Government $ 
would not have to pay either the donor or the donee, unless some 

course were open in equity for one party or the other. I doubt 

whether equity could order the donee to return the Notes. In the 

case of a bond given as a donatio mortis causd, Lord Hardwicke 

held that the donee might cancel, burn, or destroy the bond.— 

Ward v. Turner (1). - If he could cancel a bond, why should he 

not cancel a Government Note, or even give it to Government, or 

release Government from payment, even though he might not be 

able to sue in his own name on the Notes? In the case of a 

gift of a bond as a donatio mortis causé, the donee cannot sue 

the obligee at all in his own name, but equity allows the donee 

to use the name of the donor’s legal representative ; so, if a bond ` 

or mortgage deed is given and delivered as a donatio mortis 

causd, the debt passes, and a trust is raised by operation of law, 

which entitles the donee to the assistance of a Court administer- 

ing equity as well as strict law, to compel the executors and 

heirs of the donor to do that which will make the gift effectual 

for all purposes.— Duffield v. Elwes (2). A good donatio mortis 

causa is as good as a gift by will, and I apprehend that a bequest : 
of Government Paper would pass not only the paper, but the 
principal and interest secured by it. So a conveyance by deed 
and delivery of Government Paper to a volunteer would pass 
the principal and interest as well as the paper as between the 
donor and donee, although the donee could not sue in his 
own name without ‘an endor sement. The only difference 


(1) 1 Wh. & Tu, L. C, 721. _ @) ee N. S, 541, 542, and 543°; 
` oe SE Sim. & S., 239. Š 
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1869 that I can see even under English law between the transfer 
Kumari of a bond and the transfer of a negotiable instrument is, 
C Baabun Des that, if the latter is transferred by instrument, ‘the transferee 
Naes rion. AY Sue upon it in his own name, whereas the transferee of 

xa Bose. - a bond cannot—a bond and a Bill of Exchange and a Promis- 

sory Note are all choses in action.. $ bond under English 
law cannot be assigned so as to give the assignee a right to sue- 

. at law, in his own name, but the endorsee of a Bill of Exchange 

or Promissory Note, according to the Law Merchant in the one 

case, and the Statute of Anne in the other, may each sue in his 

ownname. Both Bills of Exchange and Promissory Notes may 

be pledged by delivery as security without endorsement, and such 

pledge gives an equitable lien on the debt secured by the bills 

and notes and not merely an equitable right to hold the paper. 

A transfer by deed and delivery of Government Paper would, 

in my opinion, in the case of Europeans, constitute the relation- 
ship of trustee and cestuique trust even in favor of a voluntéer. ~ 

In this case, the delivery without a transfer by deed was as 

valid between Hindus, as if there had been a conveyance .by deed 


the donee.—Eilison v. Ellison (1) and note to that case. 
_ The delivery without endorsement of a Promissory Note, pay- 
able to order, was held to amount to a valid donatio mortis causd, 


that the delivery was not a mere delivery of the paper, but a 
delivery of the debt. This case differs from a mere deliyery of 
stock receipts for South Sea Annuities, as to which see Ward v. 
Turner (3) and Duffield v. Elwes (4). They are not docu- 
ments of title, for stock passes by transfer, and not by delivery 
or endorsement of stock receipts. The delivery of such stock 
receipts by the donor to the donee would not prevent the donor 
from transferring to another. But the donor in this case scould 
not have transferred the Government Securities to-any onè else 
whilst they were in the possession of the donee. If the English 
- law is to be applied in its, entirety to this case, the plaintiff 


.(1) 1 Wh. & Tu, L. C., 199. (3) 1 Wh. & Tu., 721. 
- (2) 27 Beav., 303, (4) 1 Bligh., N. S., 586; S, C. 1 Sim. & S., 239 


Veal v. Veal (2); but that must have been on the ground - 


< 


and a delivery. The Notes, therefore, in my opinion, passed to-™ ' 
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would be entitled to succeed. It cannot, I think, be applied only 
` in part so as to defeat the plaintiffs right. I am of opinion 
that the decree must be affirmed with costs subject to a modifi- 
‘cation of the numbers of the Notes. 


MACPHERSON, J.—I also think that the decree of Mr. Jus- 
tice Phear should be affirmed with the amendments proposed. 
But I am inclined to treat what occurred as amounting toa 
nuncupative will as to these Government Papers. Raja Apurva 
‘Krishna evidently had the matter in his mind for some time, and it 
appears to me that although he meant to retain the Papers during 
his own life, he wished to see them actually in the plaintiff's 
hands before he died. My opinion is, that what Raja Apurva 
Krishna did was done by him in immediate contemplation of death. 
‘The plaintiff says, that some few days previously his father spoke 
to him about his having made a will. At the time he gave his 
_ son:the Government Papers, he had been long ill, and was, in fact, 
in Great danger; and Dr. Baillie, who was his medical attendant, 
says, he believes he was aware of his danger, though he (Dr. 
Baillie) never told him expressly that he thought he was dying. 
It appears to me that a gift made under such circumstances 
must have been made in contemplation of death; and what 
took place between the plaintiff and his father as to endorsing 
the Papers is not necessarily inconsistent with this view. The 
father, when asked to sign, said: “I am very weak now, how 
can I sign all these Papers? Let me get a little strength, and 
then I will endorse them.” This, however, might wel] have been 
said by aman who knew he was dying, but who thought that 
he would rally temporarily before the end came; and I see no 
reason why he should not have said what he did, even though 
he knew that he could not eventually recover. 


Attorney for the plaintiff: Baboo D. N. Bose. 


Attorneys for the defendant Nabin Krishna Bose: Messrs. 
W.C.& J. C. Banerjee. 


Attorneys for the defendant Kumara Kumara Krishna: 
Messrs. Watkins, Trotman, & Co. 
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Before Mr.-Justice Phear. 


GOBARDHAN BARMONO v. SRIMATI MUNUN BIBI AND ANOTHER: ` 


Petition of Appeal to Privy Councitl—Duligence in Filing. 


If the case of a petition of appeal to the Privy Council being filed, due diligence 


, application of the respondent, the High Court has the power to strike the petition 


za’ 
a 


, off the file. 


THIS was an application to have ʻa petition of appeal to the 
Privy Council struck off the file. 


Mr. Graham, for the respondent, said that a decree in this suit 
was made in favor of the plaintiff, the now appellant, on the 6th 
Angust 1869; that this decree was reversed on appeal on the 
19th of September in the same year, and a petition of appeal to 


‘the Privy Council was filed on the 13th March 1868, _ and “that 


since that time no steps had been taken to transmit the: “petition 
of appeal to the Privy Council on the ground that due diligence 
in endeavouring to transmit the petition of appeal to the Privy 
Council had not been shown. Mr. Graham asked the Court to 
have the petition struck off the file. 


Mr. Marindin, for the appellant, asked the Court to grant the 
appellant three months’ further time to transmit the petition of 
appeal as his client had been for a long time ill and unable to 
attend to business. ; 


PHEAR, J.—I think, I have power to make the order asked for 
by Mr. Graham. The 39th clause of the Letters Patent gives the 
power to appeal, subject to existing and future rules and orders 
made by the Privy Council. As far as I can make out, no 
rules of the Privy Council have any bearing on the action of 
this Court; neither have we any rules on this side of the Court, 
excepting one or two with regard to security ; and the only: prac- 
tice we have is that laid down by clause 30 of the Charter of 
1774, and I think the directions of that clause are still in force. 
The 9th section of the High Court Act keeps alive all powers, 


pe ’ 


a 


s 
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authorities, and jurisdiction in the High Court, which were in any 
manner vested in the Supreme Court, except so far as they might 
be affected or modified by the Letters Patent granted to the Court. 
„© Now the existing Letters Patent prescribe nothing. They simply 
-give the right to appeal, and the Ist clause of these Letters, while 


they revoke the previous Letters Patent with respect to appeals, . 
make the limitation: “ We revoke Letters of the 14th. May, 


except so far as the Letters Patent of the 14th, George III., dated 
26th March 1774, establishing a Supreme Court of Judicature 
at Fort William in Bengal, were revoked or determined thereby.” 
The 44th section of the first Letters Patent only revokes so 
much of the Letters Patent of George ITI. as were inconsistent 
with the new Act and Letters Patent; every thing else remained 
in force. It seems to me therefore that the 30th section of the 
Charter of 1794 is still directory in this Court with regard to 
appeals to the Privy Council. Now that section gives very clearly, 
I think, a certain discretion to this Court in regard to entertain- 
ing appeals. The right to appeal is conditional on the appellant 
praying the Supreme Court for leave to appeal, and in doing so, 
before the appeal shall be allowed, security shall be given to the 
satisfaction of the Court; and on that being done, the Supreme 
Court shall allow the appeal, with this proviso imposed by sec- 
tion 33, that the petition to appeal shall be passed within six 
months. Now the result of that seems td be that the High Court, 
on an appeal being preferred, must satisfy itself that the petition 
was preferred within six months; that proper security has 
been given; that the amount is such as to entitle the petitioner 
to appeal; or that, for some other good reasons, the petitioner 
ought to be allowed to appeal; and finally, in order that 
he may have the benefit of the judicial discretion of this 
Court, that he has proceeded with due diligence; the alter- 
native to this would be that as long as he files his petition 
within the six months, he would have any length of time to suit 
his convenience to come into. Court to ask to-have his petition 
allowed. Practically this would amount to giving an unlimited 
period within which petition of appeal might be preferred, 
because, merely the filing of a petition within six months 
would be done, as a, matter of course by every one, and 
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would in reality.reduce the period of limitation of six months 


"Banioxo. to a nullity. If therefore the petitioner were now coming 


pean 


San 


before the Court to ask to have his petition allowed, I think it 


; Munun Brat “would be perfectly competent to the Court to disallow it on the 


“ 
wit 


ground of delay in prosecuting the appeal, supposing the Court 
were to arrive at the conclusion that there was nothing to justify 
the delay. The only question then remaining is, whether the - 


"+ respondent can, in the event of the petitioners being guilty of this 
"delay, himself put the Court in action for the purpose of getting | 


the petition disallowed. I cannot find any decision on this point 
in any of our reports. A rather remarkable case is to be. 
found in Woomes Chunder Paul Chowdhry v. Isser Chunder 
Paul Chowdhry (1), which appears at first sight to be in point. 
There the petitioner in appeal had got the petition allowed, and 
six months afterwards the respondent obtained a.rule calling , 
upon the appellant to show cause why it should not be discharg- 
ed for want of prosecution. -The Court concurred in thinking 
the respondent premature, following the case of Gordon v. . 
Lowther (2); they were of opinion that twelve months was a 
proper limit, and as six months had not elapsed they discharged 
the rule. 

It appears to me very clear that in that case the Court was 
bound to discharge the rule, but not for the reasons assigned by 
them. After the decision of the Supreme Court, the matter was 
out of the hands of the Court, and it had no jurisdiction to inter-_ 
fere. Singularly, the case of Gordon v. Lowther, upon which their 
opinion was founded, shews exactly the reverse, as far as it shews. 
anything, for there the appeal of Gordon had been allowed in 
the Colonies, and the respondent Lowther, in order to get the 
petition of appeal dismissed, was obliged to come before the Privy 
Council. He transmitted the record and proceedings of the 
Colonial Court, and thereon got the appeal dismissed for want of 
prosecution within 12 months, 

But I do think the practice and rule of the Privy Council is 


of some value to me in guiding me to a conclusion in the present 
case. 


(1) Morton’s Rep., 59. , (2) 2 Ld. Raymond, 1447, 
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If the Privy Council think that the interests of justice require 
that a definite period of twelve months should “be sufficient to 
put an end to the appellant’s right of appeal after it is perfected, I 
think certainly it may be inferred that the interests of justice 
require some period to be put to an_appellant’s right to carry 
on his proceedings in the lower Courts. It would be a great 
hardship to a suitor who has had his right declared by the 
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highest Court of the Colonies that he is still to be subject to ` 


have a petition of appeal hanging over his head, and ‘the possibi- 
lity of appeal kept alive for any indefinite time at the 
pleasure of the appellant. Such a state of things is calculated. 
in a very great degree, to depreciate the value of the proprietor’s 
right which he has successfully asserted, and if he cannot get 
rid of it by himself taking the initiative here, I think it follows 
that he cannot get rid of it at all, for the Privy Council would 
not take cognizance of the proceedings of this Court which were 
only in an inchoate state. Itis for this Court to take care of 
its own proceedings. I have thus come to the conclusion that 
the application Mr. Graham has made on behalf of the respond- 
ent is one I can entertain and deal with; and I think there is 
no doubt what my order must be if I act only on the materials 
before- this Court. I think an opportunity should be afforded 
to Mr. Marindin’s client to show what has been the cause of the 
delay. Possibly he did not come into Court fully prepared.. 

The petition of appeal must be dismissed with costs, unless good 
reason for the delay be shewn. 


S 


Attorney for the appellant: Mr. Fink. 


Attorneys for the respondent : Messrs. Judge and Gangooly. 
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Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Macpherson. 
* RAM LAL MOOKERJEE v. HARAN CHANDRA DHAR. 


Me ke 


Usury—Promissory Note—Rate of Interest by Hindu Law. 


In a suit under the Bills of Exchange Act, to recover 1,200 rupees on a promissory 
note, the Court gave a decree for 700 rupees only, that being shown to have been 
the full consideration received for the note. 

There is nothing illegal in the true holder of a promissory note endorsing it to 
another person, with the express object of allowing him to sue upon it. 

Held, by Peacock, C. J., that the suit being between two Hindus, must be 


decided by Hindu law. ; 
By Hindu law, a promissory note does not import consideration, and therefore 


where it was proved that the defendant actually received only 700 rupees, that sum 
was all the plaintiff was allowed to recover. 

Act XXVITT. of 1855 did not repeal the Hindu laws as to the rate of interest. 
Such rate is governed by the strict rules of Hindu law as originally laid down by 
Menu and other lawgivers. 


Tuis was an appeal froma decision of Mr. Justice Phear. 
The suit was brought under the Bills of Exchange Act, for the 
recovery of rupees 1,200, due on a promissory note. The defend- 
ant obtained leave to defend the suit, on the terms of bringing 
the rupees 1,200 into Court. A decree was given for the 
plaintiff for 700 rupees only without costs that -being, as the 
evidence shewed, the full consideration for the note. 


PHEAR, J.—I have no hesitation whatever in saying that, in 
my judgment, the truth lies with the plaintiff. I do not in the 
least doubt the statement made by Chandra Kumar Chatterjee, 
but had I even, in the first instance any reason to suspect it, my 
suspicion would have been dissipated when I saw the way in 
which the defendant denied he had admitted to Chandra Kumar 
Chatterjee that he had in fact received 700 rupees. No one in 
Court I think who might be observing him at thdt moment 
could have any doubt that he was telling a falsehood. Also I 
am quite satisfied that this pretended receipt is a fabrication, 
which owes its origin to an after thought. Itseemsin the highest 
degree inconsistent that the boy should have been so astute, and 
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so doubtful of Rakhal’s honesty as to ask for a:feceipt, and also 
at the same time weak enough to allow himself to be put off 


. with a document brought out from an inner room, and to be satis- 


fied with a signature which he could not read. It is to me 
almost incredible that that occurrence should have been as he 
represents it; but even had it been, I should have certainly 
expected he would have taken the paper to some one who could 
tell him what the signature was, and that. he would not have 
handed it over to be kept by a pexson who, according to his 
own account, had no interest whatever in the matter, and was also 
unable to read English. Further, I cannot believe that if this 
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receipt had really been given by the plaintiff, and handed over ` 


by defendant to Tariny for safe custody, it would not have. 


at onceʻoccurred to his, the defendant’s, mind when he was 
summoned to pay rupees 1,200 on the note. Itis quite (I repeat) 


Incredible that having once, of his own accord, sought this secu- ` 


rity against the note being negociated, he should not, of his own 
accord, have applied it for protection, when the full amount of the 
note was claimed in a suit. I entirely distrust both the defend- 
ant and his witness Tariny Charan Roy, and I have no doubt, 
as I have already said, that the defendant received 700 rupees 
as the full consideration for which he signed the promissory note, 
I do not think, however, it follows from this conclusion that I am 
bound to give the plaintiff a decree for 1,200 rupees: this is 
a Court of Equity as well as of Law, and I am bound to be guid- 
ed by the principles of equity in giving judgment on the plaintiff's 
legal claim. It is clear that the contract of loan which is evi- 
denced by a promissory note, was effected by the plaintiff with 
the defendant at a time when the latter had scarcely escaped the 
disabilities of minority, if indeed he-had really done so. The 


plaintiff was entirely aware of that fact, and of the further fact 


that the defendant was acting without advisers; and it was on 
account of the risk which attended a transaction of this ‘kind> 
that he insisted on sucha large margin as 500 rupees on a 
700 rupees advance, a margin which in effect comes to 
interest of upwards of 800 per cent. per annum. Had the 
defendant come into Court in the first instance, instead of 
the plaintiff, to ask to--have this contract set’ aside, on tender 
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of the amount actually advanced, the Court would have granted 
his application, and would have placed the parties, as far as 
it could, in statu quo. Ido not think I ought now to place 
the plaintiff in a materially better position than he would 
have been if such a course had been taken. ad 

This leads me to consider the true position of the actual plaintiff 
in this suit; as to this I have no doubt that the plaintiff really re- 
presents Rakhal Chandra Banerjee, and that something has taken 
place between Rakhal and Ramlal to the effect described in the 
evidence is, I think, probably the case; but it is equally apparent 
from Rakhal’s evidence that this was done in order that Ramlal 
might appear as the’ plaintiff instead of himself. There is nothing 
illegal in this transaction, and it does not disqualify the plaintiff 
from recovering in this suit. The true holder of a negociable 
document may, at all times, if he is so minded, endorse the note 
to another, with the express object of suing on it; and if the 
note were first endorsed in blank, the simple handing over of 
the note would be sufficient. There is, no doubt, the class of 
cases to which Mr. Creagh has referred, and which laid down 
that the mere writing the name on the back is not of itself the 
whole transaction of endorsement. There must be some 
delivery and some intention to pass the legal rights on the note 


endorsed ; but obviously that intention always exists when the ` 


person hands it over for the purpose of allowing the transferee to 
sue. The principle of law to which Mr. Creagh attached some 
importance applies to those cases where the endorsee’s name has 


been put on the note, and there has been no complete manifes- 


tation of the endorsev’s intention that the endorsee should obtain 
legal rights under the endorsement. It is in fact to protect the 
endorser that this principle has been laid down. Iam not, at 
present, prepared to cite an, English decision to this effect, but I 
am pretty confident that such a one has recently been given in 
Westminster Hall. But though Ramlal is entitled to sue on. 
the note, he can stand in no better position relative to the de- 
fendant than Rakhal himself; he has given no further consider- 
ation than Rakhal, even if the arrangements of which he speaks 
amounted to a substantial consideration at all. That being so, 
it appears to me that the defendant has the same equities against 
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him that he has against Rakhal. That is, as I think, he is en- 1869 
titled to havé a decree passed, such that the effect will be the „Bax Lar 
same as if the transaction were set asidé on payment of the a Omax- 
sum actually advanced. I propose to give the plaintiff a decree pra Daan. 
for rupees 700, but the defendant must pay the costs. Under the 
circumstances I shall g#ve.no interest. If the defendant had 
come to set aside the transaction, he would have to pay interest 
probably without costs. At present I do not think the plaintiff 

_ could have taken this suit into the Small Cause Court, and is 
therefore not deprived of his costs here. But I will consider 
that point; and as to a suit under the Summary Procedure Act, 
it cannot be brought in any other Court than the High Court. 
After the adjournment of the Court, the Judge said ;—on con- 
sideration I think the plaintiff ought to have confined his claim 
to 700 rupees and to have brought his suit in the Small Cause 
Court, therefore each party must bear his own costs. 


Mr. Branson for the appellant. 
= Mr. Creagh (with him Mr. Hyde) for the respondent. 


Pracocr, C. J.,—In this plaint interest is not asked for, 
only the principal is claimed. The promissory note is as 
follows :— 

“One month after date, I promise to pay to Baboo Rakhal 
Chandra Banerjee, or order, the sur of rupees 1,200, one thousand 
and two hundred only, for value received in cash.” It was 
endorsed by Rakhal Chances Banerjee “ pay to Ramlal Mooker- 
jee or order.” 

This suit is between two Hindus, and in my opinion it must 
be determined according to Hindu law. What is said by Sir 
Francis Macnaghten, in his considerations of Hindu law, does 
not get rid of the express directions contained in the High 
Court’s Charter, that in such a case as this we shall administer 
Hindu law. By English law, a ‘contract under seal imports 
obligation, and the receipt of the amount acknowledged in the 
contract is evidence of consideration. So by English law 


a bill of exchange or a promissory note imports consideration. 
19—e 
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The Privy Council have, in a recent case, expressed a doubt 
whether, according to Hindu law, a contract under seal does 
import consideration, I equally doubt whether, according to 
Hindu law a promissory note imports consideration ; and certainly 
I think that the maker may show that there was no consideration. 
Here the note sued upon contains a protnise to pay rupees 1,200 
for value received in cash. I apprehend the defendant is not, on 
such a note, bound to pay any part of the rupees 1,200 which he can 
show he never received. ‘It is found that the defendant received 
only 700 rupees, and that the contract was that he should, after one 
month, pay 1,200 rupees for 700 rupees. But the defendant was 
induced by the payee, the money-lender, to write that he had 
actually received the whole 1,200 rupees. Upon this ground 
alone, I think the plaintiff can recover no larger sum, by way of 
principal, than what the defendant received in cash. Beyond 
this, I doubt whether , as between Hindus, the plaintiff can be 
entitled to recover interest at the rate of 500 rupees for the use of 
700 rupees for one month. He cannot, by receiving in advance 
500 rupees for the loan of 700 rupees, or by taking a contract 
that he shall be paid rupees 500 with the 700 rupees, recover a 
higher rate of interest than the Hindu law sanctions. 

Hindu’ law did certainly, as between Hindus, restrict the rate 
of interest to be charged; and I do not think that Act XXVIII 
of 1855 was ever intended to repeal the Hindu or Mohamedan 
law as to interest. That Act is entitled “an Act for the repeal of 
the usury laws,” and it recites that “ whereas it is expedient to 
“yepeal the laws now in force relating to usury, it is enacted as 
e follows:” and in section I, it is said, “section XXX of the Act 
‘of Parliament passed in the thirteenth year of the reign of his 
late Majesty King George ILI, intituled ‘an Act for establishing 
e certain regulations for the better management of the affairs of 
e the Hast India Company as well in India asin Europe,’ shall not 
“apply in any part of the territories in the possession and under 
“ the ‘Government of the said Company to any bond contract or as- 
ce surance whatsover which shall be made or entered into within the 
cc said territories after the passing of this Act; and the several parts 
“ of regulations mentioned in the schedule hereto annexed, and all 
laws in force i in any part of the said territories relating to usury 
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‘are hereby repealed.” That Act, did no more than repeal the 1869 
various Regulations and Acts which the English Government of Moone 
India had passed on the subject of usury. ey ee 
In Colebrooke’s Digest, I find the following texts:- Book I, pra Duar, 
Chapter 2, section I, clause 23: A lender’ of money may take 
in addition -to his capital the interest allowed by Vasishtha, an 
eightieth part of a hundred by the month.” Clause 24 Vasishtha: 
‘“‘ Hear the interest for a money-lender declared by the words of 
Vasishtha, five mashas or one suverna for 20 palas, or 80 suvernas 
he may claim, and should receive each month; then the law is not 
violated.” Clause 26, Vrishaspati quoted in the Retnakara; “The 
elghtieth part accrues monthly in the principal, and if the interest 
be received, the loan is doubtless doubled in the third-of-a-year less 
than seven years that is in six years and eight months.” Clause 29, 
Menu; “ If he have no pledge, a lender of money may take two in 
the hundred by the month, remembering the duty of good men, 
for by ee taking two in the hundred he becomes nota sinner 
for gain.” 
He may thus take in m to the risk and in the direct 
‘order of the classes: two on the hundred from a priest; three 
from a Sudra; four from a merchant; and five from a mechanic or 
servile man; but never more as interest by the month. 
Clause 32, Yajnavalkya, ordains “all borrowers who travel 
through vast forests, may pay ten; and such as traverse the ocean, 
twenty in the hundred, to lenders of all clases according to cir- 
cumstances, or whatever interest has been stipulated by them as 
the price of the risk of the lender.” Clause 33; Menu: “Whatever 
interest or price of the risk shall be settled Dein the parties 
by men well acquainted with sea voyages or journeys by 
land, with times and with places, such interest shall have legal 
force.” 
It may be contended that the rule of “ factum valet” applies. 
As to this I express no decided opinion, but it seems to me that 
as yet there is no “ factum” as the plaintiff has not yet got the 
interest. It did occur to me that perhaps the plaintiff might 
be entitled to interest on the rupees 700 at the ordinary rate. 
But there is no appeal as to that, so we need not interfere. The 
decision of the learned Judge will be affirmed with costs on scale 2. 
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The rupees 1,200, which the defendant brought into Court, being 
still in Court, the defendant is at liberty to withdraw rupees 500 
out of that sum;and further out of the remaining rupees 700 
heis to be paid his costs when taxed. The plaintiff may take 
out the residue. i : 


t 


salle. 

MACPHERSON, J.—I also think that the decree of the learned 
Judge ought to be affirmed. It appearsto me that he gave very 
sufficient reasons for the conclusions at which he arrived, and that 
under the circumstances his decree was perfectly right. 


‘Attorney for appellant: Mr. Weskin, 


Before Mr. Justice Phear, 
GORDON v. GORDON axo De BARAN. 
Suit for Divorcee—Cruelty—Condonation—Act IV. of 1869, ss. 13 and 14. 


” 


st 


- "The petitioner sued for a divorce on the ground of his wife’s adultery. The adul- e 


tery was admitted, but the respondent proved that her husband had been guilty of 


' various acts of cruelty towards her, which disentitled him to have an unconditional 


“divorce ; and claimed on this ground a right to a judicial separation with alimony, 


under section 15 of the Indian Divorce Act. She was at the time of the suit uig 
with the co-respondent. 


wor ws 


lt, ate 


Ne ta = 


Held, that the respondent was not entitled to a decree for jadicial EE 


with alimony. 

Thè Court has discretion under section 14 of the Act, to refuse a a. for 
divorce if the petitioner bas been guilty of cruelty, although the cruelty may have 
been condoned. 

Sections 18, 14, and 15 of the Indian Divorce Act commented on. ` 


Tars was a suit by the husband for a divorce, on the ground 


of his wife’s adultery. The ađultery was not denied, but charges 


of cruelty were made by the respondent.. 
Mr. Graham (with him Mr. Piffard) for the petitioner. 
Mr. Hyde (with him Mr. Datta) for the respondent. 


The co-respondent did not appear. 


~ 
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The judgment, as far as is material, was as follows: — 


Me 


Puear, J.—In this case the petitioner seeks to obtain a 
dissolution of his marriage with the respondent, on the allegation 
that she-has committed adultery with the co-respondent. The 
' - adultery has been proved beyond all manner of doubt, and in- 
deed the réspondent never attempted to deny it. The co-res- 
pondent makes no defence whatever. He has not even entered 
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an appearance in the suit; but the respondent by her answer . 


charges her husband with continuous acts of cruelty, and 
contends that on that account not only is he disentitled to have 
ùn unconditional dissolution of the marriage, but further she 
herself has a right to a decree for judicial separation with 
alimony. 


The latter part of her position is, I think, clearly untenable. 
She takes it on the strength of these words, in section 15 of the 
Indian Divorce Act: “In any suit instituted by a husband 
for the dissolution of his marriage, if the respondent opposes 
. the relief sought on the ground of his (the petitioner’s) cruelty, 
the Court may in such suit give to the respondent, on her appli- 
cation, the same relief to which she would have been entitled 
in case she had presented a petition seeking such relief.” Now 
to what relief would Mrs. Gordon have been entitled had she 
petitioned the Court for judicial separation on the ground of 
her husband’s cruelty, had she been met with a plea of adultery, 
and had that plea been proved as adultery has been proved 
here? I will not say that in no case of the kind would the 
Court grant the relief asked for. But assuredly it will not do 
so while the respondent is actually living in adultery during the 
very time of pending suit. Under a decree of judicial separa- 
tion, the bond of matrimony remains obligatory; and chastity is 
incumbent on the stiPunited parties. Can’Mrs. Gordon, while 
cohabiting as she certainly is with De Saran, claim a‘decree 
for judicial separation, at the foundation of which is the assump- 
tion that she is for the present and intends to keep herself for 
the future the chaste wife of Mr. Gordon? The question seems 
to answer itself. 
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Tt is not so easy. to dispose of Mrs. Gordon’s first head of oppo- 
sition, or to say whether or not the case, as made out by the 
respondent, affords ground upon which the Court, in the exercise 


Du Sanaw, of the discretion reposed in it by the 13th section of the Divorce 


Act, ought to refuse the petitioner a dissolution of his marriage, 
I wish to dwell as lightly as possible on the details of the 
unfortunate story of Mr. and Mrs, Gordon’s married life. 


. There can be little doubt of the real nature of this: although 


I am sorry to say that the chief narrators on both sides hesitated 
not at a falsehood, when it was likely to serve their turn. It is 
incontestible that, for a considerable period at any rate, 
Mr. Gordon was given to habits of intemperance ; and behaved. 


in a most unmanly way towards his wife. I think it is beyond ` 


question that during that time he, on more than one occasion, 
struck her with his hand; and even committed more serious 
acts of violence upon her. I will refer more particularly to 
his conduct presently. It is true that legal cruelty cannot be 
construed as a set-off to habitual drunkenness alone. Even 
if that be accompanied by coarse and abusive language, and 
carried to the extent of destroying all domestic happiness, 
still cruelty arises immediately upon the introduction of such 
personal violence as affects bodily health ; and it is enough for 
the moment to say that, in my opinion, previously to 1867, 
whatever may have happened in that year and afterwards, 
Mr. Gordon’s behaviour to his wife amounted oftentimes to 
‘cruelty in law. 

But it is urged on behalf of the petitioner, that if he was 


guilty of cruelty, that cruelty has been . condoned by the res- | 


pondent ; and consequently cannot now be set up by her as 
a bar to his claim for a dissolution of marriage. In other words, 
the petitioner in effect says to the respondent: * You have broken 
your marriage vows by committing adultery: by reason of 
the injury which you have thus done m@ am entitled to have 
our marriage contract dissolved: possibly my conduct towards 


you has been such, that in view of it, the Court might in its 


discretion refuse me this relief; but you cannot bring it under 
the consideration of the Court because you have condoned it.” 
Is this argument valid ? 


~*~ 
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Turning to section 14, we find it there enacted that, in the 
hearing of a petition for dissolution of marriage, “in case the 
Court is satisfied on the evidence that the case of the peti- 
tioner is proved, and does not find ‘that the petitioner has 
been in any way accessory to, or conniving at, the adultery 
of the,. other party to the marriage, or has condoned the 
adultery complained of, &c., the Court shall pronounce a 
decree that such marriage be ‘dissolved, &c., provided that 
the Court shall not be bound to pronounce such decree if 
it finds that the petitioner has, during the marriage, been guilty 
of adultery'or of cruelty towards the other party to the marriage.” 


. And in thé 13th section the Legislature says, “ in case the Court 


finds that the petitioner has condoned the adultery complained 
of, then the Court shall dismiss the petition.” Thus the Legis- 
lature distinctly declares that uncondoned adultery alone shall 
be a good cause of suit for dissolution of marriage, but it omits 
to prescribe any qualification to the adultery or cruelty which 
is to enable the Court in its discretion to refuse the petitioner 
relief. It appears to me that this omission is not without its signi- 
ficance. While a fault stands condoned, the condoner doubtless 
ought not to be allowed to complain of it asa present grievance; 
but it does not therefore cease to be a fault on the part of the 
offender. Now as I understand the words of the proviso in 
section 19, they were used by the Legislature not with a view to 
giving a counter-right-of complaint to the respondent as against 
the petitioner, but for the purpose of affording the Court power 
to withhold the benefit ‘of the Act from a claimant, whom on 
account of his misconduct in his marriage relations it considered 
unworthy to receive it, notwithstanding that he had in fact other- 
wise made out a sufficient ground of suit. ‘This construction 
accords with the principle which has uniformly géverned the 
decisions of the Ecclesiastical Court m England. Sir James 
Wilde, in Boulting.’v. Boulting (1), said: “ Before the Court 
interfered it ever insisted upon clean hands, a real grievance, 
"a very present wrong, and above all sincerity,” and it is here 
pertinent to enquire, would Mr. Gordon’s hands be the cleaner 


(1) 10 Jur, N. S., 183; 3S. & T., 337, 
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1869 of the cruelty and ill usage charged against him, even if it 
Gornox be true that Mrs. Gordon forgave him any portion of it? 
Gorvon Sir Cresswell Cresswell, in Goode v. Goode and Hamson (1) 

De Saray. after a careful consideration of that portion of the English Act 
which is identical with the proviso of section 14 of our Indian 
Act, came: to the same conclusion as that which I have just 
expressed. His words are: “ If in this clause it had been in- 
tended to prohibit the Court from taking into consideration 
~ offences which had been previously condoned, no doubt ‘words. 
to that effect would have been introduced. It seems plain to 
me that the Legislature confided to the judicial discretion of the 
Court all such matters as are described in the proviso, and with 
- reference to them it seems to place the Court in the same position 
when dealing with petitions for dissolution of marriage, as the 
Ecclesiastical Court was in regard to suits for divorce a mensa 

et thoro.” l o 4 
It appears to me clear that the Court is bound to give 
consideration to so much of the particulars of cruelty set out 
in the respondent’s answer as have been established by, evidence, 
notwithstanding that it may also have been proved that the 
respondent may have condoned some or all of them; and 
that it is the duty of the Court upon such consideration to 
determine whether, according to the -general principles, 
a which guided the Ecclesiastical Court, and were confirmed by 
~ 7 e < Sir James Wilde, the petitioner is entitled to the relief for which 
She asks. The particular rule of the Court not to allow cruelty 
to bë an answer to a claim for divorce a mensd et thoro on the 
ground of adultery, is excluded by section 14 of the Divorce 
Act in this case, if an application for a dissolution of marriage 
and an allowance of alimony has been made. With this pur- 
pose I will how shortly give my view of the facts of the case, 
including among them the condonation of the respondent, be- 
cause although it does not, as I think, operate as a bar, it may 
be valuable for the light thrown on the events which preceded it. 
The specific allegations of cruelty made by the respondent in 
her answer, are some thirteen or fourteen in number, covering the 
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period of ten years between 1858 and 1868. Nearly every one of 
the acts thus alleged was flatly denied by the petitioner, and 
the statement-of it characterised as a false and malicious fabri- 
cation. The rest he qualified or explained away., In the course 
of the trial, however, I have come to be of opinion that very 
little value is to be attached to Mr. Gordon’s word. Before 
the hearing commenced, when called upon to produce the letters 
of the respondent, he manifested his entire disregard of truth 
by deliberately making affidavits that he had in his possession 
and power only one letter of the respondent in any way relating 
to the suit, besides that which had already been produced, 
when the fact was that he then had to his own knowledge, 
more than one other J think either in his own possession 
or in the possession of his attorney, and actually used them on 
his own behalf at the trial. Itis also perfectly clear that, with 
reference to the very first transaction he attempted to explain, I 


allude to the altercation with and violence towards his wife, which ' 


occurred at Umballa, he gave an utterly untrue account. I feel it 
utterly impossible not to believe Mr. Wood’s version of what 
there took place, and from that I have no doubt that on that 
occasion he did strike the respondent with a horse-whip, and did 
otherwise behave violently towards her without any kind of justi- 
fication. The petitioner does not pretend that he was at the 
time under the influence of liquor, or for any reason incapable of 
knowing what he was about. I can only attribute his present 
story to a wilful perversion of the real facts. 

The date of this event appears to have been so early as 1868. 
And ever since that period, according to Mr. ‘Gordon’s own 
admission, his conduct towards his wife has been at times very 
gross. He commences by stating to his own counsel, that he and 
his wife lived on “ very good terms, but they had occasionally 
squabbles and rows; he does not recollect that he ever knocked 
her down.” 

Again he remembered that, ‘im 1862, he had a good row with 
his wife on board the Puttiala at Garden Reach. It lasted half an 
hour, but -“he only struck his wife twice ;” he struck her with 
his hand. He would not swear that there were not two rows on 


that day, one in the afternoon and one in the evening; and he 
` 20—e 
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admitted that what then happened was so serious that the officers 
of the Company, m whose service he was, forbade Mrs. Gordon 
from remaining on board. Mr. Gordon gives no sort of excuse 
for or explanation of his conduct on this occasion. 

It is further proved, I think beyond all dispute, that in 1865 
he inflicted a most serious injury upon his wife, during the time 
when they were residing in Elliots Road ; and that she was obliged 
in the night to seek refuge from his violence in the house 
of a neighbour. The evidence of Dr. Woodford and Captain 
Butterwick places this. beyond all doubt. I think it is clear that 
this outrage was committed at the time when Mr. Gordon was in 
a fit of drunkenness, and his statement that he did not know-——did 
not remember the details of the occurrence—is probably correct. 
After this period his conduct became so bad that Mr. Anley, an 
attorney of this Court, on behalf of Mrs. Gordon wrote him a 
letter calling’ him to account for it; and he, Mr. Gordon, 
will not undertake’ to swear that the purport of that letter 
was not to demand a separation on the ground of cruelty 
to his wife. The letter itself is not forthcoming, because as 
Mr. Gordon says he destroyed it several years ago, Mr. Gordon 
did not say that there were substantial materials on which Mr. 
Anley could base the charge of cruelty which he made, and he 
offered no explanation of the circumstances under which the 
letter came to him. Again, somewhat later, we have Messrs, 
Rogers and Remfry writing to him on behalf of Mrs. Gordon 
in the same strain a letter dated 11th April 1866, in which 
specific charges were made against the husband, and which one 
would certainly expect would have been at once met by an 
indignant denial if the representations made init had not been 
substantially correct, yet it does not appear that Mr. Gordon in 
any way manifested surprise at such a communication. It does not 
seem that he took any steps whatever to clear himself from these 
charges, and I cannot say I have the least doubt that the charges 
were not put forward gratuitously and without good foundation. 

Mr. Gordon admits that by this time a fondness for liquor was 
growing on him, and on this account in the year 1866, he took the 
temperance pledge. “Apparently this step was followed by amend- 


-ment of his behaviour to his wife, and no doubt Mrs. Gordon, in 
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June 1867, wrote to him letters full of affectionate expressions 
and of love towards and confidence in her husband. ‘These are 
the’ letters relied upon by the petitioner to show that his wife 
had at that time condoned .all his previous misconduct. I 
think that they amount to proof of such condonation, but I 
have already said that condonation is not a-matter of import- 
ance in regard to the issue which I am now considering. These 
letters, however, of kindness and affection, would be important 
if they intended to lead to the conclusion that the husband’s pre- 
vious acts of misconduct towards his wife were insignificant in 
‘character and readily forgiven by her; but these letters do not 
produce that impression in my mind. They do not cause me 
to look upon the previous acts of the petitioner in any different 
light from that in which his own evidence has placed them. 
And it is not unimportant in judging of the proper course of 
these letters, to remember that they were written just at that 
period, at that crisis in a married woman’s life, when she most 
naturally more than at another time feels herself drawn close 
to and dependent upon her husband. After these letters were 
written, however, Messrs. Rogers and Remfry were again ap- 
plied to by Mrs. Gordon, and wrote two letters on her behalf to 
her husband in November and December 1867, claiming separ- 
ation from him on the ground of his ‘constant cruelty towards her. 
And I think although the husband does not speak definitely 
on this point, that previously to these letters of Messrs. Rogers 
and Remfry, and subsequently to Mr. Gordon’s letters of J une, 
` there must have occurred -acts of violence on his part towards 
his wife at Chandernagore, such as to cause her to go to the 
“convent for refuge. Certainly there can be no doubt that at that 
time he was put in the lock-up at Chandernagore, in consequence 
of his behaviour at the house of Mrs. Gordon’s mother. The 
letter of Mr. Rogers of the 3rd December 1867 expressly refers 
to the outrage which had caused Mrs. Gordon to take refuge in 
the convent, and he himself, with regard to the other matters 
said, although he was so drank that he did not know what was 
the cause of his being taken to the lock-up, -his wife and her 
mother had explained to him that this was in consequence of his 


violent behaviour towards them. «Mr. Gordon does not venture 
Q1—~e 
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to swear that these accusations are untrue. It is quite clear, 
I think, that these letters of Mr. Rogers could not have been 
sent to carry out any sinister purpose. According to Mr. Gordon’s 
own story they led to nothing but reconciliation ; and it is not 
suggested there could have been any concealed end in view 
im causing them to have been written. It appears to me that even 
if condonation was to have the effect for which the petitioner’s 
counsel contended, the condonation was in fact obliterated by 
the behaviour of Mr. Gordon subsequently to June 1867. 
Even so late as March 1868 according to Mrs. Gordon’s account, 
which is partly supported by the admission of her .husband, 
he was again guilty of violent conduct at Chandernagore. 
Finally we have the two letters written in April 1869. He 
writes these from Calcutta to his wife at Chandernagore. ( His 
Lordship here read the letiers referred to). These letters were 
written at a time when, according to his own statement, he had 
no real cause of complaint against his wife; only a vulgar ru- 
mour had reached him—he did not say how that she had been un- 
faithful to him—a tale of a man having been seen getting over 
a wall which he acknowledged that he did not believe. Any 
thing more brutal and cruel than these letters, closing with fear- 
ful imprecations against his wife’s mother, I never read. This 
is, perhaps, a fitting scene to close the drama of their married 
life such as they have themselves displayed it before the Court. 
In arriving at the facts which ] have mentioned, I have had 
regard solely to the testimony of the husband, of disinterested 
witnesses, and to letters which cannot deceive. IfI had taken into 
consideration also the evidence of the wife, the picture would have 
been very much blacker than I have painted it. But I think it 
fair to the husband to say that the wife has shown herself such 
before the Court that even less reliance can be placed on her 
testimony than on that of the petitioner. Possibly her beha- 
viour during his married life may, in some degree, stand excused 
by reason of the conduct of her husband towards her. I am 
speaking of the time antecedent to the date when she left him 
in 1868. But since that*period, no doubt there has been on her 
part that dissimulation towards him, and that dishonesty of conduct 
which must deprive her charges against her husband of any firm 
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foundation, so -far as they are unsupported by independent 
testimony ; and she did not hesitate, when she came into Court, 
to commit most deliberate perjury in the answers which she 
gave, denying the authorship of two unmistakeable letters of 
hers. But this .worthlessness of the wife does not weaken my 
belief as to the grave misconduct and cruelty of the husband. 
I think he has for years past, up to the date almost of the very 
day on which his wife left him, been guilty of cruel and un- 
manly conduct. Oftentimes, no doubt, it has been intoxication 
and habits of intemperance which, have led to the unfortunate 


. conflict between the petitioner and his wife. Still, in more than 


one instance, if I am to believe his own account; his behaviour 
must have been unmanly and cowardly in his sober moments, 
when there was nothing to prevent his having proper control over 
his passion. I think the respondent has made out a very sub- 
stantial case of cruelty against her husband, Now the relief 
afforded by the Divorce Court is only given to those who appear 
on the whole to have fairly and honestly endeavoured to perform 
their part in the matrimonial contract. The decree of the Court 
is given for dissolution of marriage without any purpose of 
punishing the offender, solely to relieve one who is apparently 
blameless from an undeserved burthen. If this were generally 
known, perhaps much waste of this Court’s valuable time 
would be avoided, and the public spared the revelation of 
details such as has been made in this case. I feel it my 
duty, in the view I have taken of Mr. Gordon’s conduct, 
to refuse- him the relief which he asks. If cruelty, which has 
once been affected by condonation, is ever to invoke the discre- 
tion which the Court possesses under section 14 of the Divorce 
‘Act, it appears to me that the present suit furnishes an occasion 
for such exercise. Long years of conduct like that of Mr. 


Gordon was enough to drive any woman to desperation, and it 


convincingly shows me that the petitioner is unworthy of the in- 
terposition of the Court in his favor. Accordingly I dismiss the 
petition. 


Attorney for the petitioners: Mr. Leslie. 


Attorney for the respondent : Messrs. Rogers and Remfry. 


AND 
De SARAN. 
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' Before Mr. Justice Phear. 
Tun CHARTERED MERCANTILE BANK v. SECONDE. 
Act V. of 1866—Plaint—Endorsement. 


A plaint was presented by the endorsees of a promissory note, 


in a suit under Act V. of 1866. The note was endorsed as 
follows: “ Received for the Chartered Mercantile Bank, J. M. Reid, 
Agent ;” but the note had not been paid when it was presented, 
and the endorsément was struck out. 


Puear, J.—I cannot admit the plaint, unless evidence is 
given that the bill has not been paid, and to explain why the 
endorsement has been struck out. As under Act V. of 1866, 
evidence cannot be taken, the plaint cannot be admitted. 


a F; 
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Before Mr. Justice Macpherson. 
BHAIRABNATH KHETTRI v. KISHORI MOHAN SHAW. 
Specific Performance--Agreement for Lease, Registration, 
An agreement for a lease does not require registration, 


Tars was a suit to obtain specific performance by the defendant of his agree- 
ment to execute a lease in favor of the plaintiff. 

The following agreements for a lease were entered into by the plaintiff and 
defendant, respectively :~— 

This instrument of agreement is executed by Bhairabnath Khettri to the 
following effect :—I rent for three years your house, which is No. 92 on the Chit- 
pore road, and will pay rent (atthe rate of) rupees 29 per month. On your gei- 
ting the agreement thereof prepared by an attorney, Í shall sign and execute the 
same: to that I shall make no objection whatever. I shall pay the rent of this 
house quarterly. If six months elapse, then the conditions of the agreement 
will not remain in force. When the attorneys prepare the agreement in due form, 
we both willsign, and when repairs may be properly necessary, you will make the 
same; and if you do notgmake them, giving you notice by an attorney’s letter, I 
shall duly make the repairs; and if I do not pay rent after three months, then you 
willrealize the same by an action according to law, and I will get the document 
révistered and give it, Finis, Date the 8th of Aswin of the year 1274. 

This deed of agreement is executed by Sri Kishori Mohan Shaw to the 
following effect :—I rent to you my house, No. 92 on the Chitpore road, for three 


_ years, at rupees 29 a month, I will, according to custom, have the agreement 


prepared by a vakeel, and we will both sign it and have it signed, nor will I 


_make any exception or objection to this. If six months elapse, the conditions of 


the agreement will not stand. I will take the rent from you every three months ; 


and if, after three months, you do not pay the rent, I will recover it according to 
law; you will register the agreement, which I'shall have drawn:up by a vakeel. 
Í will repair the house. IfI do not immediately, on receiving notice throygh 
vakeel, I will do so, 'To this end I have executed this deed of agreement. 
Finis. The year 1274, dated the 8th Aswin. 


Mr. Kennedy (Mr. Ingram with him) for the defendant raised the objection 
that the suit could not be maintained, as the agreement, of which specific per- 
ormance was sought, had not been registered. 

i—g 
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1869 Mr. Branson for the plaintiff contended that the agreement did not require 


acorn registration, and referred to Bunwaree Lal v. Sungum Lal (1). 
PT. 
Karoni MACPHERSON, J.—I think the agreement does not come under section 17 of 
Moman Suaw, the Registration Act, as it only leads up to a lease. If I were to hold that an” 
agreement, such as this required to be registered, I should also have to hold 
that an agreement to register required registration. This case is governed by 
the case of Bunwaree Lal v. Sungum Lal (1). 


~ 


Attorneys for the plaintiff, Messrs. Carruthers & Co. 


~ 


Attorneys for the defendant, Messrs. Mackertich and Ghose. 


Before Mr, Justice Phear. 


* 


PANNA LAL anv orurrs o. GAPIRAM BAZURIAH AND OTHERS, 





Mey 10. Stolen Notes. Verdim of Criminal Court no evidence of ownership 
R Surr for money, concer ning which the Judge in the Criminal Court had made 
ne order. 
The Defendant had beaa convicted by a Criminal Gouxt on two counts : 
. lst For receiving notes knowing them to have been stolens 2nd.—For as- 
sisting in the concealment of stolen property. - + 


The notes remained in the hands of the Police, who refused to give them up ; 
to the plaintiff, without an order of Court. The defendant also laid claim to 
the notes alleging that he had won them fairly by gampling. y Bi ae 


Mr. Branson and Mr. Evans for plaintiffs. a E 


Mr. Piffard for defendants. 


aw 
~ 


+ 
~+ 


Mr. Branson contended, that it would only be necessary for him to prove“ 
that the defendant had been found guilty by Criminal Court to entitle the% 7 
plaintiff to an order of the Court for the money to be paid him, citing in sup- 
port of his argument, Hale's Pleas of Crown, vol. 1, pp. 531 & 546; Scatter; | 
good v. Sylvester (2); Easley v. Crockford (3), also Act XXI. of 1848 of 
the Governor-General in Council to show, that if as defendant himself stated 
he won the money by gambling then he was net entitled to maintain his claim 


5 


in Court. 


Parar, J., held, that plaintiff must prove his claim to the Notes, to the satis- 
faction of the Civil Court; the verdict in the Criminal Court against the defend- 
ant not being sufficient proof of plaintiff's claim. 


} 
(1)-7 W. R, Civ. Rul, 280. (2) 15 Q Ba 506. (3) 10 Bing., 248. 
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ae Before Mr. Justice Phear. 
‘RAJENDRA MATILAL v. RAMNARAYAN MATILAL. 


vs 


Commission of Partition. 


THis was a case in which three commissioners had been appointed to make 
a partition. Two of them agreed in their return, but the third dissented. ‘The 
words of the commission in this case did not give any power to two of the 
commissioners to make a return without consent of the third. 


Mr. Marindin, for plaintiff contended, that two commissioners were competent 
to make agood return even though the third might dissent, citing in support 
of his argument 2 Daniel's Chancery Practice, 4th edition, 1048, Watson v. 
Duke of Northumberland (1); Curzon v, Lister Oy} Russellon Awards, 3rd 
Edition, we 


~ ` Mr, Kennedy, for defendant, also wished the return to be held to be a valid 
one. 


PHEAR, J.—I have always understood this difference between commissioners 
appointed by the Court and arbitrators. In the first place commissioners are offi- 
cers of the Court, and act by a majority, whereas private arbitrators make 

, their awards jointly, unless there be a clause in the submission empowering 
P them to make by majority an award binding between the parties. 


= m Before Mr, Justice Phear. 


In ae ov THe Estare or SAMUEL FENN, LATE OF CALCUTTA, IN THE 
. East INDIES, SOLICITOR, DECEASED, 


` arai BRODIE MACKINTOSH or DURMOO IN ScoTLAND v. CHARLES 
- JAMES WILKINSON, OFFICIATING ADMINISTRATOR GENERAL OF BENGAL AND 
' Œ + EXECUTOR OF LAST WILL AND TESTAMENT OF THE SAID SAMUEL FENN.. , 


Dina 


a Petition for Administration Summons, 


Samuel Fenn died indebted to A. B. Mackintosh, who prays for an adminis- 
tration summons to be issued, to cause the moveable and immoveable estate 
of the said Samuel Fenn to be administered to. 


Pasar, J.—Ordered that the petition should be taken as a plaint and filed 
as such, and should be the foundation of an administration suit, _ Written stete- 
ments ordered. - oe 


(i) 11 Ves., 158, (2) Seton on Decrees, 3rd Ed., 578, 


* 
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© : Before Mr, Justice Phear. 


t 


i Pn i GRAHAM & Co. (PLarntirrs) v, KERR, DODS & Co, (DEFENDANTS.) 








Injunction to restrain use of Trade mark. 


Mr. Graham for plaintiffs.—Kerr, Dods & Co. sold goods, bearing the same 
trade mark as Graham & Co.'s merchandise. Kerr, Dods & Co. state that they 
have nothing to do with the ticket, as it is the ticket sent them on goods from 
constituent at Glasgow, and that they have telegraphed home to their consti- 
tuents concerning the ticket. 


Mr. Kennedy for defendants.—This special ticket the plaintiffs have not 
even shewn to be their trade mark, and it has in no way been shewn that 
there was any fraud intended on the part of the defendants; on the contrary’ 

‘the defendants, by their willingness to telegraph home, and discover the 
real facts of the case, make it manifest that no fraud has ever contemplated. « 


Pusar J.—It is not enough to say that there was no fraudulent intention. That 
is no reason why an injunction should not be granted. I do not think I have any 
option if the marks, which defendants have used, are those of the plaintiffs ; 
no matter what their intention was, a perpetual injunction would be granted. 
In the meantime .an interlocutory injunction must issue. Obviously there is 
a close imitation. Interlocutory injunction te issue with costs. The 


as 
Before Mr. Justice Phear, Ea a 
i KELLY v, KELLY anp SAUNDERS. a S 
1869 Alimony pendente lite—Payment of Costs into Court—Practice. 7 


May 14. a r EE 
i Mr.. Hyde had obtained a rule nisi in this case, calling on the petitioner to _ 
show cause why he should not pay alimony to the respondent, pendente hte, 

and also pay into Court a sum sufficient to cover the respondents’ costs of the 

trial of the suit. E i k 

. It appeared that the petitioner had children by a former wife, as well as by 

his present one, and the respondent had taken away some property belonging 
to the petitioner, who had also paid certain debts, contracted by the respondent.- 


- Mr. Cowell now showed cause. The most the Court’ could grant was one-fifth 
the petitioner's’ income; and under the above circumstances, so much as this 
should not be granted. Alimony is only due from the date of the return: of 
the citation, and not from the date of service. 


> . 
te 
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Mr. Hyde, in support of the rule. Alimony is payable from the date of service 


of citation. Nicholson v. Nicholson & Ratcliffe (1), even where the wife is in 
prison for felony Kelly v. Kelly. (2). That there are children, by a former mar- 
riage, is no ground for payjng a less proportion of the husband’s income. 
Hill v. Hill (8) ; Thompson v. Thompson (4), as to paying: the costs of the 
respondent into Court. Evans v. Evans and Robinson (5). 

Pazar, J.—I shall allow alimony to the respondent at the rate of rupees 110 
per month, commencing from the date of service. of the citations, and to run 
according to that rate till final decree. As to the costs let the Registrar 
make the best estimate he can of the expenses of the suit from commence- 
ment to and including the final hearing, and say what sum will be proper for 
the petitioner to pay into Court for his wifé’s costs. -The petitioner must pay 
this amount into Court, and the wife’s attorney or proctor will have a lien 
on the sum to the full extent of the costs. This will be the course in all 
future cases. ib - 


+ 


= 
Before Mr. Justice Phear, 
KELLY v. KELLY anp SAUNDERS, 
Payment out of Court—Taxation de die in diem, 


Mr. Hyde now made an application on notice for an order that the costs _ 


. in this suit, already incurred by the respondent, should be taxed by the taxing 
‘officer, who should also make an estimate of the probable costs of hearing, 
‘ and that the amount of the estimated costs, and the costs of the present 
application, should be paid to the respondents’ proctor by the petitioner. A 
certificate of the Registrar was given that the money had been paid into Court, 
in accordance with the order of May 14th. 


Mi. “Hyde submitted that the respondent was entitled to taxation of her costs 
de die in ; diem (6). For, if she was unsuccessful in the divorce suit, the Court 
would not order her costs though taxed to be paid out to her. Heal v, Heal (7), 
Keats v. Keats & Montezuma (8). The Court has power to order the wife’s 
“costs to be taxed, from time, to time against the husband in a suit for dissolution 
of marriage. Weber v. Weber & Pyne (9). 


. we M arindin, for the petitioner, opposed the application, referring to 
Brown’s Matrimonial Cases, 282-83. If the wife raise, a substantial defence, 
the costs for that are not to be paid her, and her costs may be, in various 
ways, subject to deduction, so that it would be much to the disadvantage of 


” (1) 381 L. J., Pro. & Mat., 165. (6) Mac. on Divorce, 226. 
(2) 32 L. J., Pro. & Mat., 181. ‘(7) 1 L. R, Pro. & Mat., 300. 
(3) 83 L J., Pro. & Mat., 104. (8) 18. & T., 358. 
(4) 37 L. J., Pro. & Mat., 33. (9) 1, S, & T., 220, 


(5) 18. & T., 328; Mac. on Div.,227. 
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1869 the petitioner, if they were to be taxed now. Clarke v. Clarke Perren & 
Katuy ` Cumins (1). See also Evans v. Evans & Robinson (2,) There is no authority 

Keiry for asking for costs in advance. 

Giccnnek Mr. Hyde in reply. : 

Parar, J.—I made the order in this case for the assessment of the probable 
amount of the wife’s costs and payment of the amount into Court, and directed 
that the wife’s proctor should have a lien forshis costs on the amount so paid 
into Court, on the authority of Sir Cresswell Cresswell’s decision in Sopwith v. 
Sopwith (3), where oddly enough that learned Judge had to make an explana- 
tion for a second time, just as I am obliged to make it now for the second time. 
‘And in Evans v. Evans and Robinson (4) the Full Court held that, not with- 
standing the dissolution of the marriage had been decreed with costs against the 
co-respohdent, the wife's proctor could have recourse to the sum paid into 
Court. Finally, in the case of Allen v. Allen & D'Arcy (5). The rule is laid 
down by the Court, by which the Registrar is to estimate the costs, and by that 
rule the wife will get the costs of issues actually framed, even though she fails 
as to them. There is, therefore, no need for Mr. Hyde's application. If the 
wife’s proctor, at any stage of the proceedings, wants his costs paid out of Court, 
he can make a simple application for them. He knows the costs are safe in 

- Court. I think this application, which is much more extensive than the Court 
can grant, should be dismissed. The costs of this application will be disallowed. 


Mr. Hyde afterwards applied for an order that the costs of the respondent 
should be taxed on scale No. 2, as between attorney and client; and that the 
amount, when so taxed, be paid out to her proctor. PHEAR, J., granted the 


application. 


Before Mr. Justice Phear. j 


1869 KELLY v. T EBLI AxD SAUNDERS, 
June 15. ' 
: Witness —Cruelty—Evidence. 





Tas was a suit by a husband for dissolution of marriage under the Indian 
Divorce Act IV. of 1869, on the ground of his wife's adultery. 

On the respondent being called as a witness, Mr. Marindin raised the quesa 
tion, whether the respondent, in a divorce suit under the Indian Act can be 


examined as a witness, 


Purar, J.—Under the Act, I think, a respondent can be a witness. By the 
62nd section she may be compelled to give evidence in the-cases there sup- 
(1) 34 L. J., Pro. & Mat., 71. (3) 6 Jur, N. S., 404. 
(2) 28 L. J., Pro: & Mat., 136. (4) 28 L. J., Pro. & Mat. 138, 
(5) 28. & T, 107, 
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posed. In other cases her evidence is admissible if she offers herself as a 1869 
witness. ' j . KELLY 
The respondent had not pleaded the cruelty of her husband in her defence. KeiLY 





AND 
Mr. Hyde, in the examination in chief proposed to ask the respondent Saunpexs. 
questions tending to show cruelty on the part of, the husband. 


Mr. Marindin objected that cruelty must be pleaded specifically. Allen v. 
Allen & D'Arcy (15.) It cannot now be made out by examination. 


Mr, Hyde submitted that he might put the questions with respect to cruelty. 

The Court has power to raise the defence now. Plumer v. Plumer & 

_ Bygrave (16.) By the English practice, and by section 14 of the Indian Act, 
the Court has power to raise the issue. 


Parar, J.—It is one of the rules of English evidence that evidence cannot 
be given to contradict irrelevant matter, and I think I ought not to treat cruelty - 
or no cruelty as an issue between the petitioner and respondent unless it is pleaded 
by the latter. Itis obvious that if this were not so specific charges need 
never be brought forward, and the petitioner would not know what case he had 
to meet. It appears to me that these charges of cruelty cannot be set up by 
the respondent now. Whether the co-respondent might go into them in re- 
duction of damages is another question. 


eg aia 


a 
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Before My. Justice Phear. 


EWING & Co. v. GOSAIDAS GHOSE AND two OTHERS. . joe : 


Irregular Service of Summons—Lffect on Decree—Act VII. of 1869, s.119. 


X” 


In this.case the plaintiff had sued the defendants, under Act V. of 1866, 
upon a joint promissory note of which they were the makers. The summons 
was served upon the first defendant, and:a summons for each of two other 
,defendants was left with him. The first defendant did not apply for leave to 
defend the suit, and the plaintiff then obtained a decree against all the 
defendants under Act V. of 1866 and arrested the first defendant in execution 
thereof, and he was imprisoned accordingly. 


A rule was obtained by the prisoner to shew cause why he should not be 
released. 


Mr. Jackson now -moved to make the rule absolute, and, in support of his 
motion, contended that the summonses had been improperly served. As the 
note was joint, not joint and several, service on one of the parties only was not 
sufficient. Even if it were sufficient, the prisoner ought to have had notice 
under the 37th Rule of the High Court, Original Criminal Jurisdiction. 


(1) 28 L. Jọ, Pro. & Mat, 81. (2) 29 L. J, Pro. & Mat., 63. 
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"Mr. Ingram for the plaintiffs.—Mere irregularity is nota sufficient ground for 


Ewine “& Co, setting aside these proceedings, ‘Lhe prisoner is not damnified by the want 


Gosi 
GHOSE, 


of service on his co-defendants. He is in the same position as a defendant at 
home, who does not plead in abatement for want of parties. He cited Bower v. 

Kemp (1). There it was held, that in order to set aside a regular judgment, 
on payment of costs, the affidavit must state that the defendant has a good’ 
defence upon the merits. Emerson v. Brown (2). The application should have 
been made within a reasonable time, as in England four or at most seven days. 
See Reg. Gen, Hil. Term. 3 and 4 Wm. IV. The rule is so strict that it 
applies even in the case of prisoners. Primrose v. Baddely (8); Fownes v. 
Stokes (4). 


Mr. Jackson in reply.—Section 119 of Act VIII. regulates this case, andi: 
there has been no delay. The decree has been obtained upon a petition, under A 


Act V. of 1866, stating that the defendants have been duly served. Rule 30 
of this Court applies. 


[Puear, J.—You do not bring yourself within section 119, and your client, 
by not appearing, admits that he has no defence.] 

Under section 53 of Act V. of 1866, he could not appear, unless he had 
received service of summons and had a good defence. 


Pasar J.-—There is one point, I think, I must reserve for consideration. But 
it appears to me that Mr. Jackson has not brought his case within the provi- 
sions of section 119 of Act VIL. of 1859, I think when that section speaks of 
the summons not being duly served, it refers to service on that defendant only 
who complains and doesnot refer to service on his co-defendants. And the other 
alternative, provided for by that secton, namely, that he had been prevented 


~ by any sufficient cause from appearing, is not made out, because he was, in truth, 
prevented from appearing by the Act of the Legislature, unless he got the , 


leave of the Court to appear, and that leave he never asked for. AsI have 


P already pointed out, the defendant might ‘procure the decree to be set aside 


by appealing to the equitable discretion of the Court, if he made out a asc 
cient case for the exercise of that discretion. 

For this purpose he must shew that it is TENT or improper, as be- 
tween him and the plaintiff, that the decree should be ‘allowed to stand. 
Now by the circumstances of the case the-defendant can plead no merits 


‘as regards the plaintiffs’ cause of action. It must be assumed he has no. 


defence to offer to it, because he has not availed himself of the provision of 
Act V. of 1866, by applying for leave to defend. There’ remains, however, 
the question, ‘whether as a matter of procedure a decree should-he allowed to 
stand, which has been passed in a suit against one defendant only on a joint 
cause of action, while the other persons liable on that cause of action have not 


ra 
` 


(1) 1 Dowl, 282. (3) 2 Dowl., 350. ` 
(2) 8 Scott’s N. C., 219. (4) 4 Dowl., 125, 


- 
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been served, and the Court has not given leave for the maintenance cf such a 1869 
suit,.and also where the defendant against whom the decree is passed without Ewine & Co. 
any fault of his ow1, has had no opportunity to object to the want of regu- TE ae 
larity. Iam nut prepared to give any ‘decision on this. en without  Guose. 
further consideration. ' 
On the following day Prear, J., said, te question is whether I ought to 
let- the decree stand. I think onthe whole I ought not to interfere; the 
other defendants might object to the decree as they were not duly served, 
but not the first defendant. He has the same remedies over against the co- 
makers of the note as if the decree were valid against him and them jointly’ 
and I cannot discover that as between himself and the plhintiff he has any ~ 
` equity entitling him to have’the decree set aside. I think the rule must be 
~ discharged with costs. 


-~ 


Before Mr, Justice Phear, 


ROE v. ROE. . ` 1869 
, . - June 17. 
Suit for Divorce-~Prostitate—Connivance, * SS 
` Tis was a suit by the husband for a divorce, on the ground of his wife’s 
adultery. Mr. Justice Phear adjourned the case to consider whether the addi- 
tion of a co-respondent was necessary. He decided that it was unnecessary 
to make any alteration in the proceedings, and gave the following judgment. 


Paran, J.—In this case the pldintiff seeks to be divorced from his wife on 
the ground of adultery. It is undoubtedly the policy of the law that divorces 
should not be lightly granted, and the Legislature has, with this object, fenced 
about the right to a divorce with certain restrictions. 

Under the New Indian Act, this Court has the duty imposed upon it of being 
specially careful that no decree for divorce should be obtained by collusion, or 
be given in cases where the husband’s conduct has been such as to lead up to 
his own dishonor, or to exhibit any conniyance at his wife's misconduct $ 
with this view Act IV. of 1869 has strictly enjoined that the adulterer should 
be made a co-respondent except in three cases. , 

(1) When the wifg is leading the life of a prostitute, and the petitioner 
knows of no person with whom the adultery has been committed. 

(2), When the name of the alleged adulterer is unknown to the petitioner, 
although he has made due efforts to discovér it. # 

(3) When the alleged adulterer is dead. 

Now this provision is very‘much more stringent than the English Act (Sec. 28 
of the Ac% of 1857). There the Legislature did not specify what cases 
should be exceptions, it left it to the discretion of the Court to determine ; 
and the English Court perscribed to itself the rule, that when the adultery reli- 
ed upon was committed i in the course of life of prostitution, then the adulterer 
need not be made a co-respondent even though known (Peters v. Peters ) 
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But the Indian Act only allows the omission of such persons when the 
petitioner does not know them. It does not however seem that he would be 
obliged to enquire after a co-respondent under the first exception. Here the 
petitioner comes into Court with the sole allegation tbat his wife is leading a 
life of prostitution, and he knows of no person with whom adultery has been 
committed. ` 
In view of the strictness with which, as I believe, the Legislature intends this 
rule of introducing a co-respondent to be observed, I am of opinion that I ought 
a to grant the petitioner the relief he seeks, unless he makes out the specific 


“allegations on whch he comes into Court without any other party respondent 


than his wife (Sec. 13 of the Act). Now I understand the meaning of the 
words, “is leading the life of a prostitute, &c.,” to be that the woman is a 
common prostitute, carrying on her profession, under such circumstances 
that it is not reasonable the petitioner should enquire with whom she has 
committed adultery. Here there is no evidence that the respondent is 
leading a life of prostitution. Mr. Roe does not say she is. The other witnesses 
prove that she has been living not a life of promiscuous intercourse with all 
who seek her, but that she has been living with separate pesons, perhaps in 
succession. She is able, or professes to be able to attribute her respective 
children to a father. In these circumstances I am bound to say the whole case 
has failed. I hesitated at the close of the case, not as to the facts, but as to 


‘whether I ought to allow the petitioner to set up a different case, falling under 


some of the other alternatives than that on which he came into Court. It is in- 
contestable that the respondent has been living a life of adultery. But, on consi- 
deration, without determining whether I have power to allow the petition to be 
amended and reformed, I think this is not a case for the exercise of such a 
discretion. If I did so, it would be for the purpose of enabling Mr. Roe, to bring 
before the Court the persons who are or have been living in adultery with - 
his wife, and I ask what right has he at this distance of time to an indulgence 
of this kind. It is fourteen years since the first trangression took place. Mr. Roe 
has given no explanation of how that occurred. He has all that time been living 
in Calcutta, and has day after day seen his wife leading a life of immorality. He 
has seen her, evening after evening passing up and down the same public 
promenades, as himself in company with men under whose protection he 
believed her to be living. Hesaid he knew she must be living in adultery, 
because she had no other means of livelihood, but he never said that he had 
offered her any allowance or any opportunity of return, except on one occa- 
sion when he went into the green boat and asked her to come back to him. 
I have already said I know nothing of the circumstances under which she left 
his house, and it was only in answer to a question from me that-he let fall a 
word as to this incident, when or why it happened I know not. He has had 


' no recourse to the methods which lay open to him, even before this Act came 


into force, to vindicate his honour or mete out justice to the offenders. He 
has been content to stand by for fourteen years, and it is only when this Act 
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gives him the personal advantage of a dissolution of marriage, as distinguished , 


from a ‘divorce a mensa eithoro that he comes into Court. This sequence 
of facts leads me far to, the conclusion that there has been something like 
connivance on his part at the course of life which his wife has been leading, and 
why should he now, after so many years, make those persons who are the 
_ least offenders, against him or public morals pay the costs and damages. 
Moreover, if I allowed the petition to be amended by the introduction of co- 
respondents at this stage, the facts which have come before the Court would 
disentitle the petitioner to a divorce, even though the specific adultery should 
be made out. Under these circumstances, I am bound to dismiss the petition, 
of course it will be without costs, as the respondent has not appeared. 


Mr. Piffard asked for leave to bring a fresh suit. 


Parag, J.—I do not think it is necessary. Failure upon the general form of 
charge will probably not prevent you fram proceeding a specific one. : 


Before Mr. Justicg Phear. 
In ns THE NABOR HABI TEA COMPANY. 
Winding up—Petitioning Creditor’s Costs, 
Tas was a petition by a creditor of the Company that it should be wound 
up under the superintendence of the Court. i 


Mr, Graham, in presenting the petition, referred to section 161 of the 
Indian Companies’ Act, 1866, and in re The Bank of Gibraliar and Malta (1). 
The General Rolling Stock Company Limited (2). As to the petitioning 
creditor's costs in re Audley Hall Spinning Company’ (3). ° 


Mr. Marindin opposed the granting the petition on behalf of the Company. 


Puear, J.—In an application of this kind by a creditor, the Court will 
always be in favor of making an order for winding up by the Court. The 
petitioning creditor is entitled to his costs as a first charge on the assets of the 
Company, subject to any prior liens on the estate. 


Before Mr. Justice Phear. 
S. M. DASIMANI DASI v. SRINATH GHOSE, 
Additional Written Statement—Practice—Act VT, of 1859, s. 122, 


Mr. Evans applied, on behalf of the defendant, to be allowed to file an addi- 
tional written statement. 


Mr. Branson, for the plaintiff, objected, Istly, that under section 122 of 


_- Act VIIL, no written statement could be received, unless called for by the 


(1) 11 Jur, N. §., 916. ‘ (2) 84 Beav,, 314, _ (8) 6 L, R. Eq., 245, 
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Court; in this case the defendant had applied to the Court; 2ndly, thit the 


S. M. Dass- additional written statement sought to be admitted was inconsistent with the 


MANI DASI 
v 


SRINATH 
HOSE, 








original written statement, and, therefore, was not such.an. additional written . 


statement as the Court would be justified in calling for. 


A 


Mr. Evans, for plaintiff, was not called upon in reply. e 


t 


PHEAR, J.,—Said that in such cases, the Court would make a grent difference 
between the case ofan applicatioa by the plaintiff, and that of an application by 
the defendant. The plaintiff would not be allowed to file an additional written 
statement in such a case as the present; but although the filing of such “an 
additional written statement, as that now sought to he filed by the defendant, 
would rightly be the subject of strong comment by the plaintiff at the hearing, 
still the Court would grant the application of the defendant, upon the conditions 
that the defendant pay the costs of this application, and of filing the additional 
written statement, and that he furnish the plaintiff with a copy of the additional 
written statement, free of charge. 


tad - 
_ 





- Before Mr. Justice Phear 
KASUBLAL DAY v, C. E. TREMEARNE. 


Written Statement—Irrelevancy, 


Mr. Afarindin, on behalf.of the plaintiff, made an application that the written 
statement of the defendant should be taken off the file in accordance with 
section 124 of Act VILL. of 1859, on the ground that it contained matters 
malicious, argumentative, and irrelevant, or that the defendant should be ordered 
to expunge such matter from his written statement on the grounds above stated. 
The suit was brought to recover money received by the defendant for the 
use of the plaintiff. The written statements had been filed on the 12th of June, 
and the case had been placed on the remanet board. á 


Mr. Marindin, in support of the application, referred to the case of the 
Nawab Nazim of Bengal v. Rajah Prosono Narain Deb (1), May Tth 1864, 


referred to in Smallwood v. Perry (2). 


Mr. Branson opposed the application. This is not a case contemplated by 
the 124th section of the Act. It is virtually deciding the case now, to decide 
whether or not the facts relied upon by the defendants disclose a defence. 


= 


Parar, J.—I have no doubt that I can entertain Mr. Marindin’s application. 


I think the proper course under the Act as so much of the written statement 
is irrelevant, will be to order it to be taken off the file. It seems to me that 
the matters alleged in paragraphs 2-to 8 of the written statement, are not only 
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irrelevant, but the defendant ought not to-have suggested them. I think, 
KaAsuBLAL 


written statements ought to set out the bona fidé nature of the,defence and 
nothing else. Parties must be held to the true meaning of the Act, and I 
have no hesitation in saying that the matter in question is not only irrelevant 
but mischievous. With-regard to the indebtedness, I think it is irrelevant, 
unless you state it was unknown to you before. 

` ‘The written statement must be taken off the file with leave to file a fresh 
one ina week, The defendant to pay the costs of this application.. 


5 


Before Mr, Justice Phear. 
GORDON v. GORDON axo DE SARAN, 
‘Wife living with co-respondent—~Alimony—Costs. 
Tuts was a suit by the husband for. a divorce, on the ground of his wife’s 
adultery. | i 


Mr. Jackson had obtained a rule nisi, calling on the petitioner to show 
cause why alimony, pendente lite, should not be allowed to the respondent; and 
he now moved to make it absolute. 


Mr. Graham showed cause. The respondent is living with the co-respond- 
ent; and in cases where this is so atthe time of the application, the Court 
should not grant alimony for the wife needs no support. The husband hag 
a small income, and he has children, and has to keep up a policy of insurance, 
so the alimony, if any, should be small. Hill v. Hill (1). See also Holt v. Holt 
& Davis (2). 


Mr. Jackson, in support of the rule—The fact that the respondent 
is living with the co-respondent will not prevent the Court from 
giving alimony. Madan v. Madan & de Thoren (3). And this even though 
she has committed adultery. D' Oyley v. DOyley & Baldie (4). No deduction 
can be made on the ground that the husband has to keep up a policy of 
insurance. Harris v. Harris (5). The principle seems to be that the smaller 
the income, the larger the proportion allowed for alimony. Cooke v. Cooke (6). 


Puzax, J.—I think that, if the wife is living-apart from her husband, under 
such circumstances that she does not pledge her husband's credit, the Court 
ought not to grant alimony. But I will grant time to the wife to answer the 
allegations as to the facts alleged in the affidavit of the petitioner. The ques- 
tion will be, whether, at the time of presenting the petition, the wife was so 
living. If the application should be granted, I should adhere to the rule as to 
alimony, and costs laid down in Kelly v. Kelly & Saunders, 

If this application were for the wife’s costs only, I should grant it at once. 

(1) 83 L. Jọ, P. & dM, 10. (4) 29 L. Jq Pro. & Mat, 165, ~ 


(2) 1 L. Rọ P. & D, 610. (5) 1 Hagg, 351. = 
(3) 37-L. J. Pro, & Mat., 10, (6) 2 Phill., 40. 
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Before Afr, Justice Phear, 


IN RE KHETTSEY DAS, an INSOLVENT, 
Altachment—Power of Court strictly confined to the Insolvent Act. 


Ones Dipchand, a gomasta of the insolvent, claimed to retain against and 
insolvent property of the insolvent. An order was obtained that Dipchand 
should make ever the property to the Official Assignee ; and he failing to do so, 
an order for attachment was made absolute against Dipchand for disobedience 
of the order of the Court. Shortly before the rule was made absolute, Dip- 
chand and one Sambakram obtained a decree against one Rajnarayan for 
rupees 1,882. : 

The present application, on behalf of the Official Assignee, was that one-half 
of the amount so recovered by Dipchand and Sambakram, and lying still unpaid 
to them in the hands of Rajnarayan, should be attached and brought into Court 


Mr. Ingram argued, that though there is nothing. in the Insolvent Act 
‘empowering the Court to grant the application, yet the Court has a general 
equitable power to make such an order, particularly against one who was in 
contempt. 


Puear, J.—I think the Commissioner has no powers, excepting those con- 
ferred by the Act, The application must, therefore, be refused. 





Before Mr. Justice Macpherson. 
ORIENTAL BANK v. MANIMADHAB SEN. 
Insolvent~Application for Discharge—Bad Faith—Act VIII of 1859, s. 281. 


Tur defendant, an insolvent, was brought up on a writ of habeas corpus for 
the purpose of obtaining his discharge, on the ground that his committal was 
invalid. In the order bringing him before the Court, a rule nist was contained 
calling on the Bank to show cause why the defendant should not be discharged 
under section 281 of Act VII. of 1859. 


Mr. Marindin for the Bank.—Section 281 does notapply to insolvents.-Kisori- 
mohan Chatterjee v. Kanilal Dutt (1). In re Surpersad (2). Moreover, this 
debt was created in bad faith. 


Mr. Jackson, for the defendant-—In Jaducharan Johanis v, Gungadmul Paul (8) 
Phear, J., reconsidered former decisions by him, and has come round to 


your lordship’s view. 
MACPHERSON, J.-—I am clear that the bad faith must be in respect of the 
application. > 


(1) L Ja N, Sa 247. (2) 2 Id., 91, (3) Unreported. 
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Before Mr, Justice Bayley and Mr. Justice Hobhousex 


SHEIKH ABDUL PABHAN CHOWDHRY (DEFENDANT) v, SHIBKISTO DAW 1869 
p (PLAINTIEF)* ` January 25. 
: i Authority of Vakeel—Abandonment—Jurisdiction. 


3 ` 
A vakeel has no authority, under an ordinary vakalujnama, to give up a portion of the 
- claim already decreed, and any such abandonment will not be binding on his client, 
When a case'is remanded, with the specific declaration, that the plaintiff shall obtain 
t possession of the disputed property,” the Lower Court has no jurisdiction to debar the 
plaintiff from possession of any portion thereof, pail reason of a relinquishment made by 
the vakeel, 


Baboos Chandra Madhab Ghose, Anukul Chandra Mookerjee, Annada Prasad 
Banerjee, and. M. L, Sandyal for appellant. 


i Baboos Ashutosh Chatterjee, Ashulosh Dhur, and Lakhi Charan Bose for 
respondent. 


+» = 


Hoxsnovuse, J. Tms was a suit to obtain possession of 1,019 bigas of mal 
and lakhiraj lands, by the enforcement of a bynaputra, of date the 31st De- 
cember 1862. 

The suit was instituted on the 19th April 1864, and was carried for the first 
time to this Court in Regular Appeal, No. 100 of 1865. 

The defendant in the first instance denied the bynaputra altogether, but 
this Court found against him on that point, and remanded the case to the 
lower Court, with these remarks, viz., that the plaintiff was “ entitled to specific 
ii performance of his contract, and to obtain possession of the disputed estate 
“ on paying down the correct amount of consideration-money, unless the co- 
“ defendant can shew a better title’ and lower down in its judgment, the 
Court directed that the case should be remanded, in order that the lower 
Court might, after proper enquiry, fix the amount of consideration-money 
due from the plaintiff under the terms ‘of his deed, and award him possession, 
that is, possession of the disputed estate, on payment of that sum. ~ e 

Accordingly, on remand in its decision of date the 13th August 1866, the 
lower Court directed that, in modification of the claim, the plaintiff should 
obtain poses 108 of 836 bigas odd, on payment of a certain sum of money 
specified in the decree. But this decision was reviewed by the lower Court 
on the 26th August 1867; and in the judgment on review the Lower Court 
directed that the plaintiff should obtain possession of 1,015 bigas odd of land, 
‘and it found that, so far from there being anything due from the plaintiff to 
the defendant, there was a surplus due from the defendant to the plaintiff; 
and the Court, accordingly, decreed that the defendant should pay that surplus 
to the plaintiff. 


s 
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* Regular Appeal, No. 845 of 1867, from a decree of the TRED Sudder Ameen of 
Hooghly, dated the 26th August 1867, ae n 
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Against this decision on review, the defendant appeals to this Court, and 
there is also a cross-appeal on the part of the plaintiff, which will be noticed 
in the course of the judgment, The first objection, taken by the defendant, is* | 
that the decision of the Court below, on the 13th August 1866, was a final deci-_ 
sion which that Court had no authority in law to disturb on review, and the, | 
argument turns upon the following facts :—It has been stated that the plaintiff 
sued to recover possession of a total area of 1,019 bigas of land, and it has been . 
shewn that, in the decision of the 13th August 1866, the lower Court gavé the 
plaintiff a decree for possession of some 836 bigas; and it is contended here- 
that that decree for a lesser area of land was given rightly on an admission made 
on behalf of the plaintiff by his vakeel; that this admission was binding’ on 
the plaintiff; and that the lower Court was wrong in admitting the review, and 
in ultimately giving a decree to the plaintiff for a larger area than 836 bigas, on 
the ground that the admission of the plaintifs vakeel was not binding on him. K 
We are of opinion that the admission of the plaintifs vakeel was not n? 
^ binding admission, and that the lower Court was justified in admitting the re- 


The vakeel for the appellant has quoted a decision of a Bench of this Court, 


i y in question, and in virtually setting that admission aside, 


War 


a 


‘Ram Kumar Roy v. The Collector of Beerbhoom (1). This decision, as we eat 
„it, simply goes to this extent, viz. that, under the authority given by the vakalut- 
nama in that case, the pleader, for the party in question, had authority to 
withdraw the case, with liberty to bring a fresh suit. 

We need “hardly remark that there is an immense difference between the 
authority, simply to withdraw a case, with liberty to sue again, based upon and 
found to be conveyed by a particular vakalutnama, and the authority py which 
a vakeel actually gives up a part of the claim, which he is instructed Minder his 
vakalutnama to prosecute, having, as itis admitted, upon the evidence re- 
ceived no instruction to abandon that part. Bat even if we could hold that, 
under the vakalutnama filed in this case, the vakeel had authority to abandon 
a part of the property sued for, we think he could not have donc it at that 
stage of the case in which it appears that he did do it. 

In the decision given by this Court on the 23rd June 1865, it was a part of 
the decree given that the plaintiff shall ~“ obtain possession of the disputed 
estate,” and the only questions left for the determination of the lower’ Court, * 
were these two, viz. what that disputed estate was, and what was the cor rect” 
amount of the consideration-money which tlie plaintiff was to. ‘pay before he 
obtained possession of it ; and it is clear, from the statement made by’ the vakeel 

on the 13th August 1866, that he did not state that the particular portion of 
the land in question- was not 4 part’of the disputed estate, but that he simply h 
stated, on behalf of his client, that, although the property was within-the 
bynaputra, that is, thatit was a part of the disputed estate, yet tliat he did net not, 5 
claim it. . oo 


< (1) 5 W. R., 80. * oT TL ops 
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This Court had held, in its order of remand, that the plaintif was entitled to 1869 
possession of the “ disputed property,” that is, to possession of the property Suera 
a> claimed in the suit; and it is admitted that the property relinquished by the ee 

vakeel was a part of the property so claimed. Š Oe 

-* "[hereforé the lower Court had only to give possession of that property, and ag 
had not jurisdiction to determine that the plaintiff should be debarred from 
possession of it, by reason of an admission made by his vakeel on a point not 
before the Court for determination. 
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Before Mr. Justice anier and Afr. Justice Loch. 


GAUR MOHAN BANDOPADHYA AND OTHERS (DECREE-HOLDERS) v. TARACHAND g i 
"BANDOPADHYA AND OTHERS (JUDGMENT-DEBTORS,)* pale 
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“u Execution of Decrees—-Act VIII. of 1859, ss. 110 and 114—Act XIV. of 1859, s. 20. 


There is no particular law authorizing the Court to strike cases for execution of decrees off 
the file. This can only be done under the provisions of sections 110 and 114 of Act Vil, 
of 1859. 

A mere application for execution of decree, if bond de, is a proceeding within the 
meaning of section 20, Act XIV. of 1859, for the purpose of enforcing the judgment. 


The practice of striking off execution cases from the file, in order to clear it, and enable 
Judicial Officers to make their quarterly returns, strongly condemned, as pees of the 
greatest hardship and injustice to the suitors. 


Baboo Debendra Chandra Ghose for appellants. 
Baboos Kali Mohan Das and Banshi Dhar Sen for respondents. 
THe facts of this case sufficiently appear in the judgment of 


Mirren, J.—This case affords a glaring instance of the gross injustice that 
is so often done to decree-holders in this country, by the arbitrary manner in 
which execution cases are generally dealt with by the lower Courts. It 
appears that, on the 26th August 1861, the decree-holder in this case, now 
appellant before us, deposited the fees of an ameen, who was deputed by the 

: + Court to ascertain the amount of mesne profits, due under the decree, by local 
investigation. On the 3ist Aúgust 1861, the case was struck off thé file, merely 
because the’: ameen ‘could not proceed with the local enquiry, ‘on account 

of the rains. ` On;,the 3rd September 1862, the decree-holder applied to the 
Court . for the restoration of his case to the file ; and the Court. after granting 
this application, sent for the original decree and certain other papers connected 
therewith, which had been previously transmitted. to the Judge’s office. On 

r pitt 22nd Ba a as following, some of the papers sent for were received from 


> * Miscellaneors Special Appeal, No. 586 of 1868, from a decree of the Officiating Judge 


of Jessore, dated the 10th September 1868, reversing a decree of be Moonsiff of that 
district, dated | the 25th January aoe 
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the Judge’s office, but neither the decree of the Court of first instance, nor 


‘Gaur Monan that of the Court of Appeal was forthcoming. The decree-holder, accordingly, 
BAERD ANNP applied to the Moonsiff on the 24th September 1862, requesting that officer to | 
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send for those papers ; whereupon, the Moonsiff sent a rubokari to the Judge 
on the 3rd November 1862, requesting him to transmit them as soon as possible. 
Before, however, these papers could be received, the case was again struck off 
by the Moonsiff on the 28th February 1863, upon the ostensible ground that 
the decree-holder had failed to take the necessary steps for the execution of 
his decree, whereas it is manifest that no such steps could be taken before the 
decree sought to be executed had been received from the Judge’s office. The 
decree-holder again applied for execution ; and the case being again restored to, 
the file, an objection was raised by the judgment-debtor to, the effect, that the 
decree was barred by limitation. The Moonsiff overruled this objection, and 
his order was confirmed, on appeal, by the Judge, on the 27th July 1867. The 
decree-holder then applied to the Moonsiff to grant him four days’ time for the 
purpose of filing a bond of reference to arbitration. Three days only were 
granted ; and although the decree-holder was present in Court by his pleader, 
the case was again struck off the file on the 30th July 1867 for default ; thé 
default alleged being nothing more than the failure of the Gecree-holder to file 
the arbitration bond above referred to. On the 12th August following, the 
decree-holder again applied to the Moonsiff for execution, and that officer 
granted the application, overruling certain preliminary objections which the 
judgment-debtor had raised against the restoration of the case 4g the file, 
Against this order, an appeal was preferred by the judgment-debtor to the 
Judge; and one of the grounds taken in the appeal was that the Moonsiff had 
ordered the execution case to proceed, without taking any notice of the plea 
of limitation raised by the debtor. No allusion appears to have been made to 
the previous order of the Moonsiff overruling the plea of limitation, or to that 
passed by the Judge on the 27th April 1867, upholding the same. The Judge 
has now held that the decree is barred by limitation, inasmuch as in his opinion 
no effectual steps were taken to keep it alive between the 3lst August 1861 and 
the 21st November 1864. Hence the present appeal. 

We are of opinion that the decision of the Judge is erroneous in law. The 
order of the Moonsiff overruling the plea of limitation, and that of the J udgeé 
upholding the same, bearing date the 27th July 1867, have become final by 
operation of law, and the Judge was not competent to go behind those orders, 
in order to declare that the proceedings taken between the 3lst August 1861 
and the 21st November 1864 were not effective. Then, again, we observe that 
all the proceedings held by the Moonsiff for str iking off the execution case from 
the file, from the 3lst August 1861 downwards, are clearly without any ies l 
rant in Jaw. There is no particular law authorizing the Courts to strike ou 
execution cases from the file; and the only way in which such a thing can be . 
done, is by invoking the provisions of sections 110 and 114 of the Code of 
Civil Procedure. ‘These sections, however, relate to those cases only in which 
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the plaintiff has failed to appear either in person or by pleader; and we do not 1869 
see how the provisions of those sections can be applied to an execution case, Gaur Moran 
when the decree-holder is actually present in Court, either in person or by his sagas aca 
pleader. But be this as it may, it is perfectly clear that the proceedings in TARACHAND 
question were altogether arbitrary. If the ameen could not proceed with the pee a 5 
local investigation, because the rainy season had set in, or if there was some 
negligence i in the Judge’s office in transmitting the necessary papers of the 

case; or again if the arbitration bond could not be filed in time, but the decree- 

holder was ready and willing to proceed with the case through his constituted 

vakeel, we are unable to see how the decree-holder can be “held guilty of 
‘default, and why his application for execution should be struck off the file, 

‘Tt may be all very well for judicial officers entrusted with the execution of decrees 

to swell their monthly returns by striking off every execution case at random 

on the-last day of the month, but there cannot be the least doubt that such 
proceedings on their part are productive of the greatest hardship and injustice 

to the decree-holders, whose cases are thus struck off. We do not see any 

reason why the hearing of execution cases should not be conducted in accord- 

ance with the rules laid down in the Code of Civil Procedure; why, in fact, 

proper dates for the hearing of those cases should not be fixed, and notice 

thereof given in due time to all the parties concerned ; or why, when an execu- 

tion case is for some reason or other put off on ® particular day, a fresh day 

should not be fixed for its hearing exactly in the same way as is done in the 

case of original suits ; or why again, applications relating to execution of decrees 

should be’dealt with, in the first place, by that most meaningless and mischiev- 

ous order, “let it be kept on the record,” and then struck off on the last day 

of the month. A new law of limitation has come into operation, and how- 

ever innocent might have been the practice of striking off execution cases, at 

a time when every decree-holder had a fresh start of twelve years from 

the date when his application for execution was last struck off, a blind ad- 

herence to that practice in the present day, in open defiance of the Code of 
Procedure, cannot but be productive of the most serious consequences. It is 

high time that this practice should be at once discontinued, for otherwise 

all the time and labor we employ in passing our decrees, are absolutely 

thrown away, inasmuch as we shall have afterwards to declare that they are 

all barred by limitation. It is notorious that the troubles of a suitor in this 

country only begin when he has obtained a decree. The utmost efforts are made 

to conceal every particle of property upon which the decree can be levied, 

and the decree-holder is certainly not much to be blamed for not taking 

out a process of arrest against the debtor, when he knows full well that 

"py doing so he would be merely sending good money after bad, by being 

obliged to defray the expenses incurred in the jail. It is very easy for a 

_ debtor to plead, that the proceedings taken by his creditor are not bona fide; 

but without making any severe remarks upon the conduct of a man, who 
complains of mala fides, simply because his creditor did not take any compulsory 
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steps against him to realize ajust debt, which he himself ought to have 


Gaur Monan Satisfied long ago of his own accord and free-will, it must be always borne in 
RS ass mind that want of bona fides should not be presimed against any body, much. 
Taraousnp less against a decree-holder, who has to receive something, and not to give it. 


BANDOPA- 
DHYAs 
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In the present case the Judge has held that the seven taken by the 
decree-holder, from August 1861 to November 1864, are not bond fide, merely 
because nothing was actually realized under those proceedings. This appears 
to us to be'a mistake. It has been already held by a Full Bench of this Court 
that a mere application for execution,-if bona fide, is a proceeding within the 
meaning of section 20, Act XIV. of 1859, and the effect of this ruling would be 
entirely nullified, if we were to hold it, as a matter of course, that every pro- 
ceeding which is not followed by some substantial resultis necessarily mala fide, 
irrespective of allthe other circumstances by which it may be accompanied. 
The judgment of the Judge isa coordingiy reversed, and that of the Moonsift 
affirmed with costs. 


Locu, J.—I concur generally in this judgment. A very objectionable 
practice of striking off execution cases from the file, in order to clear it and show 
a good return in the quarterly statements, exists in most districts, and the 
effect of an order striking off a case is that all proceedings taken by the 
decree-holder, to attach and bring to sale the property of his judgment-debtors, 
are considered null and void, and he has to commence, de novo, to attach the 
property, which the owner in the meantime may have alienated. If as was 
pointed out by my colleague, the lower Courts would fix a day for hearing 
these cases as is done with suits and miscellaneous applications, execution 
cases would not be so frequently struck off, but it is owing to the uncertainty 
when these cases will be taken up, that prevents parties taking proper steps 
to enforce execution. In Behar it not unfrequently happens that an execution 
case is struck off the file, with consent of the parties ; the debtor being allowed 
time to pay up ; and even in such cases, it is held that all steps previously taken 
for the execution of the decree must be commenced afresh. . This practice 
is very objectionable, and not warranted by law. I concur in the order passed 
by my colleague. 
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Before Mr.. Justice L, S. Jackson and Mr. Justice Markby. 


TORA CHANDRA MOOKERJEE AND OTHERS (DECREE-HOLDERS) v. SARADA 
CHARAN ROY (Jupestent-Desror.)* 


Reciuios of a share of a Decree—Notive to Judgment-Debtors—Application under 
Act VIII of 1859, 8. 212, 


+ 


Two out of several co-decree-holders applied to the Judge’s Court to execute their share 
of adecree. Held, that this was not an application upon which the Court would proceed in 
execution, and thatit could not, in appeal, be changed into an application for an execution 
of their'whole decree, 


Juddonath Roy v. Ram Buksh Chuttangee (1) distinguished. 


Although a Judge should, when necessary, direct notices to be served on judgment- 
debtors, he cannot proceed in execution on a mere application to issue such notices over 
the parties who are bound to apply under section 212 of Act VIII. of 1859. 


The Advocate- General for appellants. 
Mr. A. T. T. Peterson for respondent. 


Jackson, J.—The facts of this case are extremely complicated, but it 
becomes unnecessary to state them fully here in consequence of the turn which 
the argument has taken, and the very simple ground on which our judgment 
will proceed. The present appellant, Purna Chandra Mookerjee, is one of 
several persons representing the parties who obtained a decree against the 
respondents, so long ago as the 23rd of June 1838. The parties who obtained 
that. decree were three brothers, named Durga Charan Mookerjee, Gauri 
Charan Mookerjee, and Abhaya Charan Mookerjee. Purna Chandra, the appel- 
lant before us, is one of the sons, now as I understand the surviving son of 
Durga Charan. It seems that execution was taken out jointly by these three 
decree-holders in the first instance, the earliest application bearing date the 
17th of November 1838; and this joint execution continued down to the 
14th of July 1843. Since that time, it is admitted that no proceeding what- 
ever has been taken on the part of the decree-holders jointly, but applications 
have been made from time to time, sometimes effectual applications either in 
the Court of the Judge or in that of the Principal Sudder Ameen, by the 
representatives of one or other of those brcthers. We had a great deal of 
argument on the last hearing of this case as to whether the proceedings so 
taken would be effectual proceedings taken for the purpose of keeping the 
decree in force such as to-save the decree-holders from the operation of sec- 


tions 20 and 21 of Act XIV. of 1859. The point, however, which alone we have j 


determined to deal with and our decision upon which is sufficient to dispose 
of the case, is whether ‘the application before us; which was made‘ by the 
appellant in the Judge's Court, is one on which execntion‘can proceed. 


* Miscellaneous Appeal, from an order passed by the Judge of Hooghly, dated the 12th 
of September 1868, 
(1) 7 W. R,, 535. 
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Tt seems to tue as clear as any thing can be tbat it is not such an applica- 


Purna Cran- tion. In the first place, it is not an application to execute a decree, but only 
DRA MOOKER- an application to give notice to the judgment-debtors. Notice is to be given 


JEE 


De 
SARADA CHA- 


to the parties against whom execttion of a decree is sought under section 


RAN Roy, : 216 of the Code of Civil Procedure. That notice is to be issued by direction 


” 


of the Court when the Court has before it an application to execute, drawn 
up in conformity with section 212. I think that for that reason alone, the 
Judge would have been bound to refuse to proceed upon this application. He 
ought to have said, “ when I have before me an application to execute a 
decree which is in force, I will take the application into consideration, and if 
the circumstances require it, I will direct notice to be served.” 

But in addition to this, the application was defective in various other parti- 
culars,’ In the first place it is I think on the face of it, and specially taken 
in connection with other applications either made simultaneously or previous- 
ly pending in the same cause, an application made, not with a view to -the 
execution of the decree, but with a view to the execution of an aliquot part 
of the decree. It is defective also in the statement required by law of the 
names of the parties, the amount of the debt or damages due upon it or 
other relief granted by the decree, the amount of costs if any were awarded, 
and the mode in which the assistance of the Court is required, whether by the 
delivery of the property specifically decreed or otherwise. 

It is contended that the form in which the application was made 
as to its relating to an aliquot part of the decree, was founded upon 
and justified by`an order made in this cause by the Judge of Hooghly 
in 1852, and also by a further order of another Judge made in 1865. As 
to the order made originally in 1852, without considering how far that 
order was wrong (for wrong it certainly was), it is enough to say that it was 
made in a different state of the law, long previous to Act VIIL. of 1859, and 
can have no bearing on this application which is governed by the present 
law. As to the order of the Judge made in 1865, that no doubt was an order 
made under Act VIII. of 1859; butit seems quite idle to contend that any 
order made in the cause in 1865 would justify the parties in proceeding upon 


_ & wrong course when the objection was taken in 1868. 


We are then asked, supposing the application to be erroneous in its present 
form, to allow this application to be amended so as to make it an application to 


- execute the whole decree. That application is founded upon a decision of this 


Court for which I was responsible, Juddunath Roy v. Ram Buksh Chuttangee (1). 
"I need only say that was adecision which must be justified by the circumstances of 
that particular case, and is by no means to be taken as a precedent for other cases, 
Moreover, the circumstances of that case were very different from the circum- 
stances of the present case. As I understand that case, the objection as to the 
informality was only taken in this Court. At that time the law was not perhaps 


bd 


(1) 7 W. R., 535, 
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very well understood. But in the case before us, the application which we are 
now asked to allow to be amended was made in 1868 by two brothers, who were 
both practitioners of this Court, two years after a Division Bench of this Court 
had distinctly pointed out that such an application was illegal. The objec- 
tion as to its informality was taken immediately on the application being filed. 
The parties chose, I have no doubt, for reasons of their own, to persist in the 
course which they took. They have maintained the legality and propriety of 
that course up to now. I think it would be altogether wrong in us, at this 
stage of the proceedings, to allow them to amend an application which they 
now find it impossible to maintain. But as I have already indicated, it seems 
to me that no amount of amendment can make this into an application such 
as the Court can proceed upon. It can only be amended by tearing the paper 
on which if is written and making a fresh application in every ‘respect different 
from the one originally made. I think; therefore, that the appeal must fhil, and 
must be dismissed with costs. 

I would only add that the reasons which induce us to refrain from entering 
into the other questions raised in this appeal are chiefly, that whatever con- 
clusion we might come to upon those questions, we feel would not be binding 
upon the parties, that is ‘to suy, would not finally conclude them so as to put 
an end to the contest; because the parties might hereafter combine and make 
a fresh application to execute the decree which they jointly hold ; and upon 
that it would be open to them, I suppose, to raise once more the whole of the 
questions arising, namely, whether they are entitled in the existing state of 
thiiigs to execute the decree. 


Marxsy, J.—I am entirely of the same opinion, I need only add a few 
words to what Kas been said by Mr. Justice Jackson. I think that upon the 
only point which is now before us, we ought to hold that there was not before 
the Judge any application for execution on which he could proceed in con- 
formity with the law. The application before him upon which it is contended 
that he ought to have proceeded was that of Purna Chandra Mookerjee and 
Atul Chandra Mookerjee of the 2nd March 1868, I think itis perfectly clear, 
upon the face of that application, that it was not an application for execution 
of the whole decree, but for execution of their share in the decree only ; and 
if there could possibly be any doubt upon the face of that application itself 
ag to its character and purpose, which I do not think there is, it would be 
entirely removed by the fact which is now before us that there was made on 
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the same day a similar application by the representatives of another of the ` 


three original judgment-creditors for the execution of their share in the 
decree, and that there was already pending a similar application by a man of 
the name of Gauri, who represented the third original judgment-creditor, for 
the execution of his share. And it is also perfectly clear to me, not only that 
this was originally an application for execution of a share in the decree, but 
that it was expressly so intended and maintained by the parties themselves. 
If it were otherwise, they would at once, when the objection was taken that 


24 ° 


1869 


PURNA HAN- 


DRA Mook ER- 
JEE 


v 
SARADA CHA- 
RAN Roy. 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


+ 


execution could not proceed in this form, have said that their desire was to 
execute the whole decree, upon which it would have been quite easy to bave 
consolidated all the applications, and so proceeded upon them all together. 
Instead of doing this, however, the parties to this application have all along 
maintained their right to proceed in execution for their share. It_is 
unnecessary to refer to the cases in which this Court has held that this cannot 
be done. I think that we are bound to say that there was no application 
before the Judge below upon which execution could legally proceed. 

Then at the last moment, the parties who made this application apply that 
it may “be amended so as to make-it an application by two out of several 
decree-holders to execute the whole decree under section 207 of the Code of 
Civil Procedure. If that application had been made in an early stage of the 
proceedings in the Court below, it seems to me that, looking to-the fact'that 
on two previous occasions the Judges of the lower Courts had erroneously 
held that the decree-holder might proceed to execute his share of the>decree, 
there would have been strong reasons for granting it. But thatisa very 
different thing from an application made to this Court for amendment of the 
application for execution, after the objection by the judzment-debtor, that execu- 
tion could not proceed in the form in which it was applied for, has been made 
for nearly a year, and the matter has gone to a decision in the Court below. 
I think there is a very good ground for the supposition which has been thrown 
out by Mr. Justice Jackson that the refusal of these decree-holders to make 
any such application, and their persistence in the course which they took. of 
executing the decree for their own share, was in order that they might obtain 
some advantages over their co-decree-holders, I should therefore certainly 
hesitate very much before now granting such an application. But even sup- 
posing that any such application could be granted, we have not even now 
before us the materials to make the amendment prayed for, for the petitioners 
for execution are wholly unable to state the particulars required by sec- 
tion 212. Those particulars were not stated in the original petition for execution, 
and on that ground alone the application ought to have been rejected. Now 
that we are asked to order execution to proceed on an amended petition, 
those particulars must be supplied. But, as already pointed out, so far from 
doing this, the decree-holders are unable to state the most important parti- 
cular of all, namely, the mode in which the assistance of the Court is required. 
I therefore concur in thinking that no amendment of the application for 
execution can now be made, and that upon the application as made, the lower 
Court would not have been justified in proceeding with the execution. 

It is unnecessary, therefore, to consider whether the execution was barred 
by limitation at the date of the application. However this may have been, 
the refusal of the Zilla Judge to proceed with the execution was correct, 
and this appeal ought, therefore, to be dismissed. 
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LALA PARSADI LAL (Puarntirr) v. LALA AMBIKA PRASAD AND OTHERS 
(DEFENDANTS. )* 


Act XXIII. of 1861, s. 2—Cost of Service of Process. 


A plaintiff in the Moonsiff’s Court filed a list of witnesses, but failed to deposit talabana 
or cost of the service of summons, for their attendance. The Court failed to fix a time for 
the service of talabana. The processes were not served, and the Court dismissed the suit, 
because the plaintiff had produced no evidence in support ofhis claim. __ 

Held, that under Act XXIII. of 1861, section 2, the lower Court should first have fixed 
atime for the deposit of talabana, Case remanded. i 


Tus was a suit brought in the Court of the Sudder Ameen of Sarun for 
recovery`of rupees 471 principal, and rupees 266-4-0} interest, from Aswin 1270 
to 15th Jaisti 1274 Fusli, under a deed of zuripeshgi of the 3ist March 1857. 

On a reference to the papers on the record, it appeared that, from the 30th 
July 1867 up to 14th December 1867, the suit was continually brought up 
” before the Court, and the date for the decision and attendance of witnesses 
was fixed on every occasion ; till on the 14th of December 1867, it being brought 
up for hearing, it was ordered that the suit should be heard and decided at the 
next sitting. Afterwards, on the 16th December 1867, a list of witnesses on 
behalf of the plaintiff was filed, and thereupon summonses in the names of the 
witnesses were made over to the sherista of the Nazir. But in consequence of 
the plaintiff having failed to deposit the talabanas of the peon, the Nazir filed 
report to that effect, which was placed on the record, and the suit was dis- 
missed by the Sudder Ameen on the 28th December 1867, on the ground that 
the plaintiff had filed no evidence in support of his claim. The Subordinate 
Judge, on appeal, supported the decision of the first Court, because, “ according 
“ to section 23, Act VIII. of 1859, the plaintiff was bound to deposit the amount 
“of talabana, which was necessary for the service of summons, and to produce 
“ his witnesses on the day appointed for the hearing and decision of the case 
“ by serving a summons upon them. But he failed to do so.” 

On the appeal to the High Court, the point mainly relied on, was that the 
Court of first instance should have fixed a time for the issue of the summons, 
under section 2, Act XXIII. of 1861, and should not have dismissed the suit, 
because no talabana was given for the service thereof. 

For the respondents it was urged that the plaintiff ought to suffer for his 
own negligence in not having taken proper measures for securing the attend- 


ance of witnesses on his behalf. 


4 


Baboos Khettra Mohan Mookerjee’and Tarak Nath Dutt for appellant. 


Baboo Kali Krishna Sen for respondents. 


* Special Appeal, No. 8010 of 1868, from a decree of the Subordinate Judge of Sarun, 
dated the 27th August 1868, affirming a decree of the Moonsiff of that district, dated the 


28th December, 1867. 
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The judgment of the Court was delivered by 


Grover, J.—The point taken in this special appeal is, that the Courts below 
ought to have carried out the provisions of section 2 of Act XXIII. of 1861, 
and have fixed a period for issuing the process asked for by the plaintiff. 


There appears to be no doubt, on referring to the record, that no such time was’ 


fixed; but that on a return of the Nazir to the effect that the plaintiff had not 
deposited the talabana required by the Court, the case was dismissed, on the 


28th December 1867, without any further action being taken On the part of | 


the Court. It is contended, on the other side, that the plaintiff ought to be 
made to suffer for his own laches ; that the case was pending for more than four 
months, during which the plaintiff took no effectual steps to secure the attend- 
ance of his witnesses, and that even from the date on which he was directed to 
deposit talabana, a further period of twelve days elapsed before the decision 
was, given, during which time he could easily have paid in the money to pro- 
cure the attendance of the witnesses. It appears to us that we have no other 


resource but to remand this case; the question invelved is a dry point of law; ` 


aud whether the plaintiff had, or had not, ample opportunities to deposit 
talabana, it is quite clear that, under the provisions of the section above 
quoted, the Court was bound to fix a period within which the talabana was to 
be deposited. 

This section, we may remark, repealed the old law, section 23 of Act VIII. of 
1859, which contained no provisions for the fixing of any time within which to 
deposit talabana. 

It is, therefore, clear that the Legislature, in enacting section 2 of Act XXII. 
of 1861, had in view the particular object of making the Courts fix a time for 


depositing talabana, and giving to the plaintiffs or defendants, as the case might ` 


be, an opportunity of knowing within what period they were bound to make 
that deposit. i 

The case .must go back to the Court of first instance, in order to carry out 
the provisions of the law, and fix a time within which talabana is to be paid 
into Court, and if the special appellant pays the talabana within that time, 


the Court will take the usual measures for securing the attendance of the wit-. 


nesses, and dispose of the case on their evidence. 
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RANGLAL SAHU AND ANOTHER (Two OF THE Derenpants) v. SIALI DHAR 
DAS (PrarTirr,)* i 


Measurement—Lakhiraj—Act VI, (B. C.) of 1862. 


A zemindar is not entitled to meàsure the lands of a lakhirajdar holdinga rent-free tenure 
within the limits of his estate, =- . 


"Babes Debendra Narayn Bose for appellants. 
Mr. C. Gregory for respogdent. 
Tae facts are set forth in the judgment following 


Norman, J.—This is a suit brought under section 9 of Act VI. (B. C.) of 
1862, by which the plaintiff made an application to the Collector, praying him 
to allow the measurement of certain lakhiraj land; and to enjoin the attend- 
ance of the special appellant, Ranglal Sahu and others. It appears that 
the plaintiff purchased an estate, No. 866 in the Towji Register, situated in 
Mauza Jairampore, Pergunna Sripore, at a sale for arrears of rent. The 
defendants held 82 bigas of land rent-free, and have obtained a decree, 
declaring their right to hold the lands as lakbiraj. 

The first Court made an order that the defendants “ should be present and 
get the disputed land measured by the plaintiff” ‘That decision was affirmed 
by the Judge. He says, “that the plaintiff has a right to meabure the land 
. appertaining to 866 of the towji, and if the plaintiff measures, takes pos- 
“ s@ssion, and assesses any land which may have been decreed to the appel- 
“ lants by the Civil Court, the appellants have their remedy ; but the plaintiff 
“ iş not debarred from measuring whatever lands may still -belong and pertain 
“to No. 866 in the Collector's Towji.” 

We are of opinion that the decisions of the lower Courts are erroneous, 
and must be reversed. 

In order to determine whether the appellant has a right to measure the 
lands of the lakhirajdar, before proceeding to consider the language of that 
section, it is necessary to observe that no man has any natural riglit to go 
upon land, which is the exclusive property of another, or to measure it with- 
out his permission. If such a’right exists in any case, it is one which must 
be created by some Legislative enactment. Can we find words -creating such 
a right in section 9? We think not. Section 9 says, “ every proprietor of an 
“estate or tenure or other person in receipt of the rents of an estate or tenure, 
“has a right of making a general survey and measurement of the lands com- 
“& prised in such estate or tenure or any part thereof, unless restrained from 
“doing so by express engagement with the occupants of the lands.” Can 


* Special Appeal, No. 2450 of 1868, from a decree of the Judge of Purneah, dated the 
26th June 1868, affirming a decree of the Deputy Collector of that district, dated the 
25th of March 1868, 
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it be said that according to the common understanding of men, if a person 
occupies lakhi'j or rent-freé land adjacent to another’s estate, but not shewn 
to be dependent on it, or in any way connected with it, that the Iakhiraj lands 
are comprised in the estate? In the present case, the lands in Towji 866 
are stated to be resumed lakhiraj mehal, in which the 82 bigas of land 
now in question were supposed to be included. The defendants have since, 
by a regular suit, established their title as lakhirajdars. The result is that 


they are holding an estate wholly distinct from, and unconnegted with, the 


lands held by the plaintiff under the settlement of Towji No. 866. 

It appears to us that in no sense can the defendant's lands be said to be 
comprised within that settled estate. Reading section 9, in order to see what 
are the' powers of the Collectors, an additional argument presents itself in 
support of the view we take. The Collector, if the case so requires, is to pass 
a decision enjoining or excusing the attendance of undertenants or ryots, not 
of all persons occupying land within the ambit of the estate. Under such 
circumstances, we reverse the decision of the lower Courts, with costs in all 
the Courts, and interests. 


= 


Before Mr. Justice Kemp and Mr. Justice Glover. 


CHARLES MACDONALD (one or THE DerenpAnts) v. RAJARAM ROY anD 
J OTHERS (PLAINTIFFS.)* _ 


Jurisdiction of Civil Courts and Revenue Courts—Suit to recover Possession of Land, 


i in a suit Ín the Civil Court, to recover possession of lands, which, the plaintiff alleged, he 
had leased to the defendant or manager of an indigo factory, and also of other lands over which 
he had given a zuripeshgi lease, Held, that the suit wasrightly brought in the Civil Court, 
and that the Revenue Court had no jurisdiction. Held also that, as the defendant had 
made no objection to the manner in which plaintiff had calculated damages in the Courts 
below, the question could not be gone into in special appeal. 


Mr. R. T. Allan for appellant. 
Baboos Chandra Madhab Ghose and Ramesh Chandra Mitter for respondents. 
. Tum facts of this case sufficiently appear in the judgment of 


GLOVER, J.—The plaintiff in this suit is aco-sharer in a certain mauza - 


in Zilla Tirhoot, and his suit is to recover possession of 72 bigas, 1 kata, 3 dhoors 
of land from the defendants in this wise:—The allegation of the plaintiff 
is that, in the year 1269, he leased his share of the estate to the defend- 
ant, the manager of an indigo factory, and along with that share, likewise 
leased to him certain zerayat lands, which he cultivated himself within the, 


* Special Appeal, No. 3251 of 1868, from a decree of the Judge of Tirhoot, dated the 


9th June 1868, reversing a decree of the Principal Sudder Ameen of that district, dated the 
i9th December 1867. 
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‘mauza as a ryot; that at the time of the expiration of the zuripeshgi 1869 
lease, the defendant gave back to him possession of his share of the estate, CHARLES _ 
but retained the zerayat lands; and to recover these, the present suitis brought, MAc?0N4tp 
The defendant's statement is that the lands which the plaintiff asserts had RAJARAM Rox. 
been given to him (defendant) along with the pati were never held by 
the plaintiff, but were the lands of one Gadow Sing, a co-sharer in the estate 
from whom the defendant holds, 
The first Court dismissed the plaintiffs’ suit, but the Judge, on appeal, found . 
that the 72 bigas in dispute comprised the zerayat cultivation of the plaintiff 
apart from his share in the estate; that these lands were identical with the 
land which the defendant claimed to hold from Gandowr Sing ; and that the 
plaintiff was entitled to possession. 
In special appeal it is contended in the first place that, as this suit assumes 
the relationship of landlord and tenant between the plaintiff and defendant, 
the suit was not cognizable by the Civil Courts, under Act VIII. of 1859, 
but should have been instituted ina Revenue Court, under Act X. of 1859; 
and, secondly, that, supposing the suit to have been rightly brought in the 
Civil Court, it was ingumbent on the plaintiffs to show a distinct title for these 
particular lands, inasmuch as the defendant claims to hold from Gandowr 
Sing, who is not shown t® be other than a shareholder in the estate, and that the 
defendant, holding through Gandowr Sing, would have, at least, a joint interest 
in the mauza, and thus a sufficient title to defeat the plaintiffs’ suit. With 
regard to the first objection, we find that the plaintiffs never considered 
or said that they considered the defendant as their tenant; on the contrary their 
allegation was that, from the date of the expiration of the zuripeshgi lease, the 
zerayat lands had been forcibly withheld from them by the defendant, who, from 
that time, was a trespasser, and the defendant, from the very first, distinctly 
repudiated the relationship of tenant to the plaintiffs, alleging that he held 
from a third party. We think, therefore, that this suit was undoubtedly cog- 
nizable by the Civil Courts, and that the Revenue Courts had no jurisdiction 
in the matter. . 
_ With regard to the second objection, the Judge finds as a fact on the 
evidence, that the 72 bigas, which the plaintiffs now claim, formed the plaintiffs’ 
cultivation, exclusive of his share in the estate; that this was the land which 
the plaintiffs made over to the defendant at the time of giving the zuripeshgi 
lease, and that the defendant has not returned, but still holds possession of 
that land. It isa notorious fact that, in the Behar districts, co-sharers in estates 
frequently hold land in cultivation over and above their share in the estate; 
they cultivate these lands themselves, as ryots paying rent as such to all the 
co-sharers, including themselves ; so that, supposing Gandowr Sing, from whom 
the defendant claims to hold, to be a shareholder in the property, the only 
interest he could possibly have in these 72 bigas (after the finding of fact 
come to by the Judge), would be his right to receive a proportionate share 
of the rent of the land. 
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Charters NOt form the pati or share of Gandowr Sing, and could’ not have been 

ae eased by Gandowr Sing to the defendant as forming that share. 

Ragarnam Roy. A further objection was taken by the special appellant's pleader to the 
amount of damages; with reference to it, he relied upon a Full Bench decision 
of this Court, in the case of Ranee Asmed Kooer v. Maharanee Indur- 
ject Kooer (1). It is possible that, had this objection been pressed below, or, 

~- indeed, at any stage of the proceedings (for it does not appear to have been 
taken in the grounds of special appeal), the ruling referred to might have 
had some application, and that the most the plaintiff could have recovered, 
would have been the amount of a fair and reasonable rent for the. land, as 
if the same had been let to a tenant during the period of the unlawful 
possession of the wrong-doer, but we find, on referring to the Judge’s decision, 
that no objection was ever taken to the amount of damages claimed by the 
plaintiffs, and the plaintiff’ patwarri- bad given evidence as to the nature, 
and the extent of the crops which could be grown on the land during tie 
period for which damages are claimed. 

As, therefore, the defendant chose to rest his case enéirely on the ground’ 
that he held the land from Gandowr Sing, and that the 72 bigas were not the 
property of the plaintiffs, and did not take any exception to the way in which 
the plaintiffs had calculated the damages, he alleged himself to have sustained. 
We do not think that, at this late stage of the case, and specially considering 
that we are now in special appeal, we shouldbe justified in re-opening the- 
proceedings, orin applying a principle which the special appellant himself 
never asked to have the benefit of. The special appeal must be dismissed with: 
costs. 


ee popra 


Before Mr. Justice Norman and Mr, Justice E. Jackson, 
aego TETAI ABOM (ove of tHe Devenpants) v. GAGAT GURA CHAWA (Pramrirr.)* 
r$ 
April 15. Endorsement of Transfer—Stamp Act. s 








_ Transfer of an under-tenure, endorsed upon the back of the tenant’s patta, is not Mimis- 
sible in evidence, unless it be stamped, as though it were a separate deed. 


Baboo Abhaya Charan Bose for appellant. 

None for respondent. . 

Tue judgment of the Court was delivered by 

Norman, J.—The plaintiff sues for the possession of 30 bigas of land, which 


he alleges that he purchased from the defendant's father, on the 4th of May 


* Special Appeal, No: 2074 of 1868, from a decree of the Deputy Commissioner of Sib~ 
sagur, dated the 8th May 1868, reversing a decree of the Moonsiff of that district, dated 
the 16th May 1867. 

(1) Case No. 862 of 1867; April 4th, 1868,  ' 
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1863, for rupees 12. As evidence ‘of the purchase he puts in a transfer en- 
dorsed upon the potta by the defendant's father. The lower Appellate Court, 
reversing the decision of the Moonsiff of Sibsagur, has given the plaintiff a 
decree, relying upon the endorsement as proving that the defendant's father 
transferred the patta to the plaintiff. 

The objection taken before us is that this endorsement has been rejected by 
the first Court, upon the ground that it was not stamped; and as such, it was 
improperly admitted in evidence by the lower Appellate Court. Baboo Abhaya 
Charan Bose, the appellant's vakeel, refers us to section 14 of Act X. of 1862, 
by which it is provided that no deed, for which any duty shall be payable under 
section 2 of this Act, shall be received as creating or transferriag any right, 
or as evidence in any civil proceeding in a Court of Justice, unless such deed, 
instrument or writing shall bear a stamp of a value not less than that indi- 
cated to be proper.for it by the schedule annexed to the Act. Under the 23rd 
clause of Schedule A, ® conveyance, or instrument of any description what- 
ever, executed for the sale or transfer, for a consideration, of any land or other 
property, moveable or immoveable, or of any right or interest in any land, 
when the purchase-money therein expressed shall not exceed rupees 100, shall 
bear a stamp of one rupee. ‘The plaintiff's case is that this endorsement on the 
patta was an instrumeft of transfer, for a money-consideration of the 
land to which the patta relates, and therefore, according to the plaintiff's own 
case, it required a stamp of one rupee. We think the objection taken by the 
appellant’s vakeel is well founded. The instrument in question is not admis- 
sible in evidence ; and as the rest of the evidence is not consistent with the 
defendant’s case, which is, that this property came into his hand as khurdua, 
i.e. executor, manager, or trustee of the defendant’s father, we reverse the 


decision of the lower Appellate Court, and dismiss the suit with costs. a 


Before Mr. Justice Loch and Mr. Justice Miter. 


NARAKANT MAZUMDAR AND ANOTHER (Deren®anrs) v. RAJA BARADA- 
KANT ROY BAHADUR (PLAINTIFF.)* 


4 Act X. of 1859—Justice—Declaratory Decree. 


The plaintiff filed a suit for rent, at an enhanced rate, under Act X; of 1859. The Court of 
first instance dismissed the case, on the ground that the defendants had shown that the 
tenure was not liable to enhancement. On appeal to the Judge, the plaintiff’s suit was 
dismissed on the ground that he had not proved service of notice, but a declaratory 
decree was given that the tenure was liable to enhancement. 


Held, that the Judge should simply have dismissed the plaintiff's suit, Act X. of 
1859 gives him no power to make rent a declaratory decree. 


Baboo Ramanath Bose for appellants. 


* Special Appeal, No. 2691 of 1868, from a decree of the Officiating Additional Judge of 
Zilla Jessore, dated the 16th June 1868, affirming a decree of the Deputy Collector of that 
district, dated the 30th April 1867, 
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NARAKANT 
MAZUMDAR 
v. 
Rasa BARA- 
DAKANT Roy 
BAHADUR, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R, 


Baboos Abhaya Charan Bose and Debendra Chandra Ghose for respondent. 


Tus judgment of the Court was delivered by ; _ ¢ s ` 


MITTER, J.—This was a suit for arrears of rent at an enhanced cite Phe 
Court of first instance dismissed it upon the ground that the defendant had 
shown, by satisfactory evidence, that the tenure in question Was ‘not liable to 
enhancement. On appeal, the Judge has found that service of notice, under 
section 13, Act X. of 1859, has not been proved. He has further found that the 
defendant is unable to make out a title to exemption from enhancement. Upon 
these findings, the Judge has dismissed the suit of the plaintiff for arrears of 
rent at an enhanced rate, but he has passed a decree in his favor, declaring 
that the defendant's tenure is liable to enhancement. 

We think the Judge had no right to make such a declaratory decree; the 
plaintiff having failed to prove service of notice, the suit, which was one 
simply for arrears of rent at an enhanced rate, ought to have been dismissed, 
and the Judge ought not to have proceeded further, in order to determine and 
to declare that the defendant*s tenure is liable to enhancement. There is no 
provision whatever in Act X. of 1859 which gives jurisdiction to the Revenue 
Courts to make such a declaratory decree. 

The Judge has relied upon a decision of a Full Bench of this Court, 


-in Goomant Kazi v. Harrihar Mookerjee (1). But. it appears that that 
‘suit was instituted before Act X. came into operation; and the Civil Court, 


in which it was brought, being a Court expressly authorized by the provision 
of section 15 of the Code of Civil Procedur e, to make a declaratory decree, 
it was held by the Full Bench that, although a plaintiff might not succeed in 
recovering any arrears of rent, at an enhancéd rate, in consequence of. his 


- failure to prove service of notice, it was still competent to the Court to enter 


into the question, whether the defendant's tenure was liable to enhancement, 
of rent or not, and to pass a decree in favor of the plaintiff, declaring that 
it was, if the evidence just#ied such a conclusion. We do not think that the 
present case can be governed by the Full Bench decision. It is quite clear 
that the jurisdiction of the Revenue Courts, under Act X. of 1859, is a limited 
one; and there being nothing in the provisions of the said Act authorizing 
those Courts to make a declaratory decree, the present decree passed by the 


=æ 


Judge declaring that the defendant’s tenure is liable to enhancement, is null 


and void for want of jurisdiction. We, therefore, set aside the decision of the 
Judge, and dismiss the plaintifi’s suit with costs of all the Courts. 


(1) Case No. 2463 of 1862; June Lat, 1863. 
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` Before Mr. Justice Loch and Mr, Justice Mitler, 


BHYBAN ESWARI DEBI (DecREE-HOLDER) v. MAHENDRA NATH CHOWDGRY, 1869 
Emo. REPRESENTATIVE oF NABAKRISHNA, CHOWDHRY, DECEASED, A Minor April 28. 
(Jupamrent-DEBTOR.)* 


a 


; Timitation--Act XIV. of 1859, s. 20—Appeal—Review Execution of Decree, 


If after a decree upon an application for review of judgment or petition of appeal, the 
person in whose favour the original decree was given, appears in person (whether volun- 
tarily or upon service of notice) to oppose the application, and files a vakalutnama, or does 
any thing for the purpose of preventing the Appellate Court or the Court of Review from 
setting the judgment aside, such an act being an act of the person in whose favour the 

. judgment has been given for the purpose of preventing its being set aside, is an act done 
for the purpose of keoping the judgment in force, 


Buusaneswart Debi made an application, onthe 15th April 1868, to the 
Sudder Ameen of the 24-Pergunnas, to execute a decree passed by that Court 
in her favour on the 31st March 1868. 

That decree was confirmed by the Appellate Court, on 8th April 1864, and by 
the High Court in special appeal on the 28th Névember 1864: The special 
appeal of the defendant, the judgment-debtor, was dismissed for default. After- 
wards the judgment-debtor applied to the lewer Appellate Court for a review 
of its judgment, but the application was rejected on the 18th July 1865. The 
first Court, on the 12th September 1868, held that the application for execution 
of its decree was within time, and ordered execution to proceed. On appeal 
to the Judge of the 24-Pergunnas bygthe judgment-debtor, the appli- 
cation for execution’ of the decree was rejected, on the ground as stated by 
that Judge “ that the rule of limitation, which is applicable to the decree of 
“the High Court, does not cover the decrees of the subordinate Court, by reason 
“of an order of the High Court dismissing the special appeal: and proceed- - 
“ ings taken to oppose an application for review cannot be said to be proceed-_ 
‘tings taken to keep the decree in force.” 

The decree-holder appealed to the High Court, on the following ground, that 
the striking off the original special appeal for default was not a termina- 
tion of the proceedings in the lower Court, for after the striking off the appeal, 
the lower Court entertained a petition of review, and caused the decree-holder 
to show cause in the usual way, and it was not until the review argument was 
rejected that the decree-holder was in a position to enforce her decree of 8th 
April 1864 ; and that, therefore, limitation did not apply to prevent execution of 
her original decree, which was in abeyance until the result of the review was 

ascertained. 


i‘ My. R. T, Allan and Baboo Bhawani Charan Dutt for appellant. 
Baboo Mahes Chandra Chowdhry for respondent. 


* Miscellaneous Special Appeal, No. 72 of 1869, from a decree of the Judge of 
ee 24-Pergunnas, dated the 30th January 1869, reversing a decree of the Sudder Amean of that 
district, dated 12th September 1868. 
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The judgment of the Court was delivered by 


Loca, J.—We think the order passed by the Judge is not correct. "The 
question has been determined by a Full Bench in the case of Bipro Das 
Gossain v. Chunder Sekhar Bhuttacherjee (1) in which it is held that “if upon 
“the application for review or the petition of appeal, the person in whose. 
“favor the original decree was given, appears in person or by vakil (whether 
“voluntarily or upon service of notice) to oppose the application, . and 
“ files a vakalutnama for the purpose of preventing the Appellate Court or 
“the Court of Review from setting the judgment aside, we think that, within 


‘“the fair interpretation of the words, such act being an act of the person in 


“whose favor the judgment has been given for the purpose of preventing it 
“ from being set aside, is an act done for the purpose of keeping the judgment 
t in force.” 

The facts in this case are similar to those set forth in the judgment just 
quoted. We, accordingly, set aside the order of the lower Appellate Court, and - 
restore the order of the Moonsiff. 





Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


- GOPAL CHANDRA ROY (Piarntirr) v. NABIN CHANDRA BHANDARI anp 
OTHERS (DEFENDANTS. )* 


Kabulat—Res judicata, 
In a previous suit, the plaintiff sought to obtain a kabuliat from the defendant in respect 


of land held by him, alleging the quantity to be 8 bigas and 17 katas, It was therein 
determined that the defendant held only 7 bigas, and no more. In the present sut 


- brought to eject the defendant from 1 biga 17 katas of land, Held, that it was not main- 


tainable, as it was for the determination of a question decided in the former suit, 
Baboo Naba Krishna Mookerjee for appellant. ; 
Baboos Jagadanand Mookerjee and Ramanath Bose for respondents. 


Jackson, J.—I think it quite clear that the plaintiff canñot maintain this 
suit. He had previously brought a suit against the defendant to obtain a 
kabuliat from him in respect of the land which he held under the plaintiff, 
alleging that land to be 8 bigas 17 katas, and in that suit it was conclu- 
sively determined by the Revenue Court and in the appeal from that Court 
that the land held by the defendant was 7 bigas, and no more. The plain- 
tiff now brings this suit to eject the defendant from 1 biga and 17 katas: 
It is not alleged that the defendant has got possession of any land of the 


* Special Appeal, No. 2175 of 1868, from a decree of the Principal Sudder Ameen of 
Hooghly, dated the 2ist May 1868, affirming a decree of the Moonsiff of that distaict, 
date d the 24th February 1868.. 


(1) Case No. 583 of 1866; May 31st, 1867, 
Q 
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plaintiffs more than that which hé occupied at the time of the previous deci- 
sion, and which land was then adjudged to be 7 bigas. That being so, it is 
quite clear that the plaintiff is only endeavouring to raise in a slightly different 
form the same question which he unsuccessfully raised in the former suit, and 
that he cannot successfully maintain his present suit. The decision must 
be affirmed with costs. 


Marxsy, J.—I am of the same opinion. : AS 


Before Mr. Justice Kemp and Mr. Justice Glover. 


NANKU ROY (Puantirr) v. MAHABIR PRASAD AND OTHERS (DerenpantTs.)* 
Suit to reverse an Order of the Revenue Court— Jurisdiction of Civil Court, 


Parties suing to reverse an order of the Revenue Courts, may do go in the Civil Courts, 
Baboo Ramanath Bose for appellant. 
Baboo Kali Krishna Sen for respondents. 


Tue facts sufficiently appear in the judgment of the Court, which was 
delivered by 


Guover, J.—This was'a suit to recover possession of ‘certain land, from 
which the plaintiff had been dispossessed by an order of the Deputy Collector, 
afterwards confirmed by the Collector, under section 25 of Act X. of 1859, 
On an application made to him by the zemindar, the Court of first instance 
went into the case, and on the merits decreed the plaintiff's claim ; but the 
Subordinate Judge, on appeal, held that this being a suit to get rid of the 
Collector's order, under section 25 of Act X. of 1859, it was not cognizable 
in any other Court than that of the Collector, and that the Moonsiff had no 
jurisdiction; he therefore reversed the order of the first Court, and threw 
out the plaintiff's case. It seems to us quite clear that the Principal Sudder 
Ameen’s decision in this matter was wrong. It has been laid down in the 
case of C. J. Phillips, decided on the 19th June 1863, that a suit to contest 
the orders of a Collector under section 25 of Act X., may be brought either 
in the Collector’s Court or in the Civil Court, as the case may be, and this ruling 
has been upheld in a Full Bench Decision of this Court, in the case of Mudun 
Mohan Roy v. Gourmonee Goopto (1) and in many others, which itv is 
needless to mention; ~ parties suing to reverse a Collectors order under 
that section, may do so either in the Revenue or in the Civil Courts. It is 
quite clear, therefore, that the Moonsiff had jurisdiction to try this case, 
and that the Subordinate Judge was wrong in setting aside his decision, on the 
ground that he had no jurisdiction. 


t Special Appeal, No. 160 of 1869, from a decree of she Subordinate Judge of Shahabad, 
dated the 26th November 1868, reversing a decree of the Moonsiff of that district, dated 


the 23rd Apri 1868. ` 
(1) Case No, 2518 of 1862; August 21st, 1863, 
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An objection has.been taken by the pleader for the special appellant, that it 
would be useless to remand this case to the Subordinate Judge -for trial on. the 
merits, inasmuch as the plaintiff's own case discloses no right of action ; that 
his tenure, as stated by himself, did not amount to more than a right of occupancy, 


_ which he claimed to have purchased ; and that by a ruling of a Full Bench of this 


Court, in the case of Ojoodhya Pershad v. Mussamut Imam Bandi Begum (1), 
it has been held that a right of occupancy is not saleable; that, therefore, 
the plaintiff, claiming to have purehased such a right, had, in reality, no 
ground on which to bring a suit at all. On this we observe that the objection 
to the plaintiff's right to bring this suit was never raised at any stage of the 
proceedings ; that the defendant pleaded to the plaintiffs case, as it was brought 
by him, and he never objected to the title he set up; and we think that, at this 
eleventh hour, it would be wrong to force the plaintiff to establish an altogether 
a new case, or to make him prove what the defendant had never, at any time 
asked to him to prove. Moreover, the judgment of the Full Bench does not go 
to the length of saying that, under every state of circumstance, a right to 
occupancy, or a right in land, which has extended over 12 years, is not transfer- 
able ; as a general rule, no doubt, it lays down that, when a tenure was not 
transferable before the passing of ‘Act X., the passing of that Act would not 
have the effect of rendering that tenure a transferable one, but it specifically 
exempted cases in which rights of occupancy, or tenures of a similar description, 
were transferable by local custom. In this case, for any thing that is before 
the Court, the plaintiff might have purchased this tenure, which he now secks 
to recover under such a local custom, and it may very well be that the defend- ` 
ant’s silence, and his pleading to the plaintiff's suit, without raising any such 
objection, was a quasi admission that there was some such custom under which 
the-tenure-might-have been transferred. However it may be, it has never been 
ruled by any judgment of this Court, that under no circumstances can a right 
of occupancy be transferred ; and, therefore, there isno sufficient ground for 
saying that, on the very face of the plaintiff's case, there was no right of action. 

The case must be remanded tó the Court of the Subordinate Judge, in order 
that he may try the case on the questions raised before the Moonsiff, ‘and pass 
a decision. Costs to follow the result. 


Mirrer, J—Iconcur. I express no opinion as to whether such a suit as the 
present could have been instituted in the Collector’s Court, but it is settled 
law that the Civil Courts have ample jurisdiction to entertain it. 


(1) Case No. 2609 of 1866; May 31st, 1867. 
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Before Me. Justice Norman tnd Afr. Justice E. Jackson. 


SAMIAN U ACHARJI (Derenpanrt) v, KOMAL LOCHAN ROY AND HIS ADOPTED 
i son, RADHA: GOBIND ROY (PLAINTIFYS.)* 


Suit against Surety of Defaulting Tenant—Res- judicata. 


A landlord sued his tenants and his tenants’ surety in the Collector’s Court for arrears 
of rent, the surety being merely treated as a nominal party, and the decree being given 
against the tenants. .He afterwards sued.the surety in the Civil Court on the bond given 
by him, and in the lower Court obtained a decree not only for the arrears of rent, but also for 
the costs in the Act X. suit. 

Held, on special appeal, that the suit was as regards the arrears of rent not barred by 
section 2, Act VIII. of 1859, but that the costs in Collector’s Court could not be recovered. 

The decision in case of Bhobun Mohun v. Bhobosundari Debi (1) dissented from. 


Baboo Anand Chandra Ghosal for appellant. 
Baboo Grija Sankar Mazumdar for respondent. 
Tue following judgment sufficiently explains the facts which was delivered by 


Norman, J.—One Komal Lochan Roy gave an ijara to Balaram Biswas, and 
at the time of executing the lease the present defendant, Ramtanu Acharji, 
executed a bond as surety for the rent to Komal Lochan Roy. The rent not 
having been paid by Balaram, Komal Lochan now sues Ramtanu Acharji upon 
the bond, and has obtained a decree for the amount due, and a declaration that 
the property pledged by the bond is liable to be sold to realize the amount due. 
It is quite clear that the decision is right inthe main. 

It has been objected in special appeal that Komal Lochan Roy cannot main- 
tain the present action, because ina former suit against Balaram Biswas for 
rent, Ramtanu Acharji was named in the Collecto1’s Court as a second defend- 
ant, and it is contended that the decree in that suit being a decree for the amount 
of rent now sought to be recovered, was enforceable against Ramtanu 
Acharji ; and consequently this second suit is upon the same cause of action 
within section 2, Act VIII. of 1859. We need not go into the question as to 
whether or not a suit will lie in the Collector's Court against the surety, joining 
him with the principal, for arrears of rent. For myself I cannot assent to the 
doctrine laid down in Bhobun Mohun v. Bhobosundari Debia (1). Itis unne- 
cessary to consider the question here, because on examining the plaint, the 
decree, and the proceedings in the Collector's Court, it is clear that Ramtanu 
Acharji was treated, and I think he could only have been treated, as a mere 
nominal party. No issue was raised as to his liability, and no decree was 
pronounced against him. Komal Lochan’s present suit is upon a bond which 
has not been before any Court on any previous occasion. 


* Special Appeal, No. 2884 of 1868, from a decree of the Officiating Madge of Dinagepore, 
dated the 9th June 1868, affirming a decree of the Principal Sudder Ameen of that 
district, dated the 16th December 1867. 


(1) 8 W. R., 452. 
$ 
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Another objection has been taken by the appellant. It is that the lower 
Appellate Court has given to the plaintiff the costs of the suit against Balaram 
Biswas in the Collector’s Court. This is clearly a.mistake.. The defendant 
by the bond makes himself liable for the due payment of several kists of rent 
on the days on which they were to become due. He does not in terms render 
‘himself liable for any costs the plaintiff incurred in endeavouring to recover 
that rent by suit against Balaram Biswas. It washis own act that he sued 
Balaram, and not the defendant, and if it was an unwise act to sue a person 
who could not pay instead of the surety, he must take the consequences. We 
cannot cast those consequences upon the surety. ‘The decree will be modified 
by disallowing the costs of the Act X. suit. The parties will get their costs 
in this Court and the lower Courts in proportion to the amount of the claim 
decreed or disallowed. i 





Before Mr, Justice L. S. Jackson and Mr. Justice Markby. 


ANURUP CHANDRA MUKHOPADHYA AND OTHERS (PLAINTIFYS) V. 
HIRAMANI DASI AND ANOTHER (DEFENDANTS. )* 


Application for Summons to cite Witnesses—Practice—Error. 


A party is entitled, at any stage of the case before hearing, to apply for a summons to cite 
witnesses, without reference to the number of such applications which he may have 
previously made, and it is the duty of fhe Court to comply with such application, if any 
time be left before the hearing of the cause. 

The errors of procedure of the Court of first instance are not to be remedied, when they 

have not been made a ground of complaint before the lower Appellate Court, 


Mr. Money and Baboo Ramanath Bose for appellant. 
Baboos Srinath Das and Mahini Mohan Roy for respondents. 


Jackson, J.—The first and principal ground of appeal which the learned . 
counsel has relied upon in this case, is the refusal of the Court of first instance 
to summon the witnesses who were named by the plamtiff, and against whom 
the plaintiff applied for summons before the case came on for hearing. I think 
it quite clear that the plaintiff was entitled, at any stage of the case before 
„hearing, to apply for such summons, without reference to the number of such 
applications which he might have previously made, and that it is the duty 


_ of the Court to comply with such application, if any time be left before the 


hearing of the cause. But this is not the Court in which errors of procedure 
of .the Court of first instance are to be remedied, where error has not been 
made the ground of, complaint in the lower Court and first Appellate 


Court. e 
* Special Appeal, No. 2850 of 1868, from a decree of the Additional Judge of Hooghly, 


dated the 19th June 1868, affirming a decree of the first Principal Sudder Ameen of that 
district, dated the 7th January 1868, 
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We are shown that the memorandym of appeal, presented in the lower 1869 
Appellate Court, did contain a reference to this refusal of the Court below. Anurup CNAN- 


But Mr. Money, who appears for the special appellant, is unable to state that oa il 


that ground was so much as mentioned at the hearing of the appeal before ree oo 
the Judge. Now I find that this appellant was represented in the Zilla Dast. 
Court by two learned counsel, Mr. Montriou and Mr. Reid, and it would not 

have given the appellant’s counsel now before us the smallest trouble or 
difficulty to have ascertained from those learned gentlemen, whether the point 
was or was not argued. It is constantly the case that appellants insert in 
their memoranda of appeal very numerous objections to the decisions of the 
Court below, which are abandoned at the hearing of the appeal.. 

This was one of those points which it was entirely open to the appellant 
to insist upon or to waive, and I think thatit was one of those points which 
the Judge would not be bound to notice, unless it was insisted upon. I infer 
from the silence .of the Judge, and Mr. Money’s inability to give us any 
assistance on the point, that this particular objection was wholly passed over 
in the argument before the Judge. That being so, there was no error on that 
point in the Judgment of the Court below, and we are not called upon to enter 
into it here. 


* x % *- * + « 
P 


MARKEY, J.—I am entirely of the same opinion; and with regard to all the 
points except the first, it is quite unnecessary for me to add any thing to what 
has been said by Mr. Justice Jackson; but with regard to the first, I wish to 
point out that, if there had been an error in the decision of a proposition of law 
upon which the judgment of the first Court was based, and that proposition 
of law is appealed against, and the same view of the law is adopted by the 
second Court, I think, and Mr. Justice Jackson I believe agrees with me in 
thinking, that it would not be necessary to show that that point had been 
argued and insisted upon in the lower Appellate Court. But I think that 
this is not that ease. This is a case of complaint by the plaintiff that the 
privilege of producing and summoning witnesses has not been allowed hin, 
and it is precisely the case in which a plaintiff is* bound to show that he 
has insisted all through upon his privilege at every stage of the case ; and that 
this is so clear from the circumstance, that if before the J udge the plaintiff 
had insisted upon this right, and shown that these were really important 
witnesses who.ought to have been summoned, the Judge would have himself 
summoned the witnesses and so cured the mistake, and therefore I entirely l 
concur in the judgment which has been delivered, 
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Before Mr. Justice Bayley and My. Justice Mitter. 


AHMED ALI (ONE or THE Derenpants) v. GOLAM GAFAR AND OTHERS 
(PLAINTIFFS, )* 


< 


Presumption—Act X. of 1859, s. 15—Rent. ' 


In determining whether a party is entitled to the benefit of the presumption under sec- 
tion 15, Act X. of 1859, or not, the question to be tried is not whether the rent has been paid 
at a uniform rate, but whether it has not been changed within 20 years prior to the institu_. 
tion of the suit. 


Baboo Baikant Nath Pal for appellant. 


No one for respondent. 

Mirter, J, in his judgment in this case, made the following observations :-—~ 
We further find that the Judge has committed another mistake in determining 
whether the defendant was entitled“to the benefit of the presumption laid 
down in section 15 of Act X. of 1859, The Judge appears to have held that 
because the dakhilas produced by the defendant shewed payment of different 
amounts on different dates, that fact was sufficient to rebut the presumption 
above referred to. Butin determining whether a party is entitled to the bene- 
fit of that presumption or not, the question to be tried is not whether the. 
rent has been paid at a uniform rate, but whether it has not been changed at — 
any time within 20 years prior to the institution of the suit. l 

We frequently find that in dealing with this presumption, the ‘Courts below 
instead of addressing themselves to the real question at issue, viz., whether. 
the rent has been changed or not, confine their enquiry to one point, viz., whe- 
ther One uniform rate has been paid or not? There may be cases in ‘which 
a ryot might not have paid his rents for many years, prior to the institution of 
the suit for enhancement, but if there has been no change in the rent payable 
by him, he is not to be deprived of the presumption which the law has expresse 
ly laid down for his benefit. ‘The payment at a uniform rate is one mode of 
shewing that the tenure was held at a uniform rate, but what is only a parti- 
cular mode of proceeding to the solution of a question ought not to be con- 
founded with the question itself. . 3 z z Ei : 


* Special Appeal, No. 3156 of 1868, from a decree of the Additional Judge of Chitta- 


i gong, dated the 27th August 1868, affirming a decree of the Deputy Collector of that dis- 


trict, dated the 16th April 1868, 
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Before Mr. Justice L. 8. Jackson and Mr. Justice Mitter. 


SRIRAM GHATAK (Piarstirr) v. BRAJAMOHAN GHOSAL AND OTHERS 
(DEFENDANTS. }* , 


r 


Bond—Appeal——Act VIII. of 1859, s. 387.—Decree. 


Tn a suit for recovery of rupees 300 due on a bond, the defendants denied the execution 
of the bond and the receipt of the consideration. The Court of first instance decreed 
the suit which, on appeal by one of the defendants, was dismissed. 

Held, that under section 337, Act VIII. of 1859, the Judge had no power, on appeal by 
one defendant, to set aside a decree against the other. 


Tus was a suit for the recovery of the sum of rupees 300, being the amount 
secured by a bond executed by the defendants, Kasinath and Brajamohan. 

The defendants denied the execution of the bond and the receipt of the 
consideration. i 

The Sudder Ameen decreed the suit. 

On appeal by Brajamohan alone, the Judge reversed the judgment of the 
lower Court, and dismissed the suit. * a 


The plaintiff appealéd to the High Court. 


Baboo Naba Krishna Mookerjee for appellant 


ya 


Baboos Prasanna Kumar Roy and Bhawani Charan Dutt for respondents. 


Jackson, J.—I am now of opinion that the decision of the lower Appellate 
Court, in so far as it discharges the defendant Kasinath Roy from liability in 
this suit, cannot be supported. Section 337% of the Code of Civil Procedure 
is one of a peculiar character, and requires to be carefully considered as to 
its application. The words are :—“ If there be two or more plaintiffs, or two or 
- more defendants in a suit, and the decision of the lower Court proceed on any 
ground common tò all, any one of the plaintiffs or defendants may appeal 
against the whole decree, and the Appellate Court may reverse or modify the 
decree in favor of all the plaintiffs or defendants.” I think it now quite clear 
that the decree which may be the subject of such an appeal, must be one 
affecting in the same manner the whole of the plaintiffs or defendants, that is 
to say, a decree incapable of divisio, and upon which it would be impossible 
for a Court to find in one sense for some of the plaintiffs or defendants, and in 
the opposite sense for the other plaintiffs or defendants; for instance, where 
the suit relates to property in which all the plaintiffs or all the defendants are 
co-sharers or joint owners. 

A case of the kind lately arose before my learned pra es Justice 
Markby and myself, in which the party had set up a claim toW€rtain lands 
as lying within a certain estate, and he commenced the suit against the party 
-whom he described as being the owner of another estate in which those lands 
were said to be situated, as opposed to the plaintiffs statement. After the 


* Special Appeal, No. 286 of 1868, from a decree of the Judge of Zilla Midnapore, 
dated the 28th November 1867, reversing the decree of the Sudder Ameen of that district, 
dated the 4th of June 1867, 
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1869 suit had been commenced, certain other parties came in representing them- 
Sriram Gua- Selves to be co-sharers of the original defendant, and they were made parties 
ace to the suit under section 73 ‘of the Code of Civil Procedure; and it so 
AOTAN happened that the Court made a decree for the plaintiff as against some of 
l “the defendants, but dismissed the suit as against others; so that as the finding 
stood, it resulted that, as against certain of the parties, the land was found to 

be within a certain estate, and against other parties, not to be within - that 

same estate. That was a decree which was capable of being brought as a 

` whole on appeal before the Appellate Court, and it was accordingly appealed 

by some of the defendants, and the whole decree was reversed. In the case 

before us, on the other hand, the claim of the plaintiff is such that it was 

quite susceptible of being decreed against one, and dismissed as against 

another. If judgment were given for the plaintiff against both, their liability 

ir would be joint and separate, so that it would be at the option of the plaintiff 
to proceed separately in execution against either of the defendants. It would 

also be quite open to either Original or Appellate Court to find that one of the 


= two defendants had, and the other had not executed the bond, and ig that case 
de the party found to have executed would be solely liable. 
vides I think, therefore, that an appeal on the part of one of the defendants, so as 


to set aside the judgment of the Court imposing a separate liability to the 
whole demand upon another defendant could not be made, and alsothat the 
Court could not, on the appeal of one defendant, set aside the separate and sole 
liability of the other defendant, which remained in force under a judgment 
against which he had not appealed. 1 think, therefore, that the Judge had 
not before him any question regarding the liability of Kasinnath Roy, and all 
that he could have done on Brajamohan’s appeal was to declare that Braja- 
mohan was not jointly or-separately liable to the plaintiff. - 

I come to this conclusion upon the question before ug simply as one of law. 
{tis not necessary here to advert to the grounds upon ch the Judge held 
that Brajamohan at any rate was not liable. It may be that, if we had to 
deal with those grounds, adverting to the evidence in the cause, we might have 
come to a very different conclusion from that to which the Judge has come, 
I think therefore that the special, appeal must be allowed, and the judgment 

. of the lower Appellate Court, as regards the defendant Kasinath, be set aside 
‘with costs. 


Mirrer, J.—I entirely concur in the decree pronounced by my learned 
colleague. C A not think that the Judge had the power to reverse the decree 
of the Moonsiff in favor of the defendant Kasinath, on the appeal of Braja- 
mohan alone. I also think, that even if he had the power, he has not exercised 
it in this case in a proper and legal manner. The reasons in support of the 
first proposition have been so fully gone into by my learned colleague, that it 
is unnecessary for me to repeat them. `- The reasons in support of the second 
proposition were recorded by me at full length in my judgment of August 
last, and to those reasons I still adhere. 
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Before Mr. Justice L. 9. Jackson and Mr. Justice Markby. 
E. G. ROOKE (Derenpanr) v. PYARI LAL AND co. (PLAINTIFFS.)* 
Public Road—Jurisdiction of Civil Court—Act XXV. of 1861, s. 808—Special Appeal— 
Presumption. 


Under section 308 of the Criminal Procedure Code, an order was obtained by the defend- 
ant from the Magistrate of a district declaring a read to be a public road. 

The present suit was brought by the plaintiff to set aside that order, and that the road 
be closed, 

Held, the Civil Court had no jurisdiction to entertain the suit. 

Held by MARKBY, J., that whenever an objection is madeto the want of jurisdiction 
for the first time in the High Court on special appeal, every presumption should be made 
in favor of the jurisdiction of the Courts below. 


Baboos Jagadanand Movherjee and Ambika Charan Banerjee for appellant. 
Mr. M. L. Sandel for respondents. * 
Tur facts are set out in the judgment of 


Jackson, J.—This was a suit brought by a Coal Company, called the Pyari 
Lal Coal Company, against the defendant, Mr. Rooke, who is the owner of 
another coal concern, in which it was set forth that the defendant had made 
application to the Magistrate, and obtained from him an order opening: a certain 
road as a public thoroughfare, and praying that the order of the Magistrate be 
set asida, and that road be closed. The Moonsiff gave judgment for‘the plain- 
tifls, except so far as they claimed that foot passengers should not be allowed to 
pass either way, which was disallowed, but it was declared that the road should 
be closed as a road for carts. 

Against this decision, which was affirmed by the Subordinate Judge of the 
district, the defendant has appealed specially. The ground of special appeal, 
which seems to us to arise in this case, which has not been taken in the petition 
of special appeal, but which we have allowed to be taken as it affected the 
jurisdiction of the Courts, and was one which in our judgment ought not to 
be allowed to pass over, is, that the order made by the Civil Court in this case, 
is one which it was not competent'to make. I think the order made is clearly 
beyond the competency of the Civil Court. The defendant, it seems, has 
obtained an order from the Magistrate, which was I presume, under the 308th 
section of the Code of Criminal Procedure, declaring the road in question to 
be a public thoroughfare, and ordering it to be kept open. It seems to me 
quite clear that the Civil Court has no jurisdiction to call directly in question, 
the propriety of such an order. The plaintiff may have civil rights, which he 
may possibly be enabled to enforce in other ways, but it seems to me quite 
clear, that a Civil Court is not competent to declare a road, which has been 
opened by the order of the Magistrate, to be no public thoroughfare, and to 
direct that it be closed by the assistance of the officers of the Court. 


-  * Special Appeal, No. 3094 of 1868, from a decree of the Subordinate Judge of Beer- 
bhoom, dated the 27th Apiil 1868, affirming a decree of the Moonsiff of that distuict, 
dated the 23:d September 1867. 
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1869 I think, therefore, that the decision of the Court below must be set aside, _ 

E, G. Rooxe and the plaintiffs’ suit dismissed with costs of the Court below ; butit has been 
Py ne Lan Suggested that the ground on which our decision is based, has not been taken 
& Co. in the Court below, while if it had been taken there, special appeal might not 
have been called for: and the appellant has not pressed for the costs of the 

special appeal we therefore make no order for the costs of the special appeal. 


Manrxsy, J.—I am entirely of the same opinion. I only wish to add one 
word, with reference to something which I have said in other eases, that 
wherever an objection is made to the want of jurisdiction for the first time in 
this Court, on special appeal, I should make every presumption in favor of the 
jurisdiction of the Courts below ; and if it were possible- that under any state 
of circumstances those Courts could have jurisdiction, I should think that this 
Court, in special appeal, is bound to presume that those circumstances exist. 
In this case however an order has been made by the Civil Court, declaring 
that a road, which is claimed to be a public road, shall be stopped. That appears 
to me to be an order which, under any state of circumstances, the Civil Court 
has no power to make. I think it has no more power to make such an order, 

` than it would have to try a man for culpable homicide. 


Before Mr. Justice Kemp and Mr. Justice Glover. 


ae LAKHI KUMAR (Ds¥enpanr) v. RAM DUTT CHOWDHRY (Puarrirr).* 
a ‘ 
z : Ouster—Twelve Years’ Possession—Title. 





In a suit for possession of property the plaintiff relied on his previous twelve years’ 
possession, and gave no further evidence of his title. Held, that a previous possession for 
twelve years of the property sought to be recovered, did not dispense with the necessity 
which lay on the plaintiff to prove his title to that’ property. He is not on that fact 
alone entitled to be replaced in possession of the property without regard to any right 
which may be alleged by the defendant. 


Baboo Kalikrishna Sen for appellant. i 
= Mr. C. Gregory for respondent. 
The facts sufficiently appear in the judgment of 


Guover, J.—The plaintiff int this case sued to recover possession of a small 
portion of land, on which had been built a house, and which his (plaintiff's) 
father was said to have bought in 1829 ata sale in execution of decree of 
the rights and interests of one Ram Sing. Plaintiff alleges that the defendant, 
on the strength of a deed of sale given to her on the 22nd Kartik 1267 by 


* Special Appeal, No. 378 of 1869, from a decision of the Subordinate Judge of Shaha- 
bad, dated the 25th November 1868, reversing a decree of the Moonsiff of that district, 
dated the 15th Apıil 1868, ) 
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the wife of Jabu Sing, the brother ofthe aforesaid Ram Sing, dispossessed - 1869 
him, and built her own house upon the land. - Laxut Kumar 
The defendant's allegation was, that all that the plaintiff's father bought at Ror Dore 
the auction sale was a share in the house itself; that that house had fallen Cnuowovmury. 
down a long time ago, and that the plaintiff had carried off the materials. 
There was a further allegation that the plaintiff's father was not the auction- 
purchaser, and that neither he nor the present plaintiff had ever been in posses- 
sion of the disputed property. 
The first Court dismissed the plaintiff's suit, finding apparently that he had 
neither’ proved possession nor title ; but the Subordinate Judge reversed that 
decision, on the ground that the plaintiff had satisfactorily established his 
possession for more than twelve years. 


The point which has been argued before us, on special appeal, is, that as the 
plaintiff came into Court to recover the disputed land from the defendant 
admittedly in possession thereof, it was incumbent upon him to prove a good 
and valid title, and that the mere anterior possession for twelve years before 
ouster was not sufficient to prove such title. 

It appears to us, on reading the decision of the Subordinate Judge, that he 
was under the impression that from the mere fact of a party having been for 
more than twelve years at some time anterior to a suit in possession of property, 
he is entitled, ipso facto, to succeed in a suit brought by him to onst a defend- 
ant in possession without disclosing any special title. He seemed to think 
that a twelve years’ possession was sufficient to prevent him from looking into 
any of the allegations of the defendant, and to entitle the plaintiff to imme- 
diate recovery of possession. This appears to us to be an error; there is 
nothing in the law that makes anterior possession for twelve years, on the part of 
a person suing to recover possession, a sufficient ground for putting that party 
into possession without looking into the allegations of the defendant. A 
twelve years’ limitation, undoubtedly, would be a very sufficient answer to a 
party suing to recover possession, but the converse of the proposition is not 
true, for it cannot be said that a plaintiff is in the same position quoad a plea 
of limitation as a defendant. And I see no reason why the plaintiff in this case, 
who has been, if the point be concede ef in possession for twelve years or even 
more before the date of suit, should simply, from that fact of ‘anterior posses- 
sion, be entitled to dispense with all proof of his right. eI think that before 
he can oust the party in possession, he muste show that he has some title to | 
recover. There appears to be all the more reason for this, inasmuch as any 
body ousted from possession, as the plaintiff alleges himself to have been ousted, 
would have a very good remedy under Act XIV. of 1859 ; under that law he 
could have applied to the Court, and on proof of his possession within six 
months would have been immediately restored to his land, and have forced the 
defendant, if he wished to recover from him to take that position which he 
now fills himself, and in that case he would have been able to plead his twelve 
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years’ possession as a perfect bar to the suit of the party wishing to oust him, 


Laxnt Kumar No authority has been shown us in support of the contention that a twelve 
Rasm Durr Years’ possession on the part of the plaintiff is sufficient to do away with any 


CHOWDHRY. 


necessity of proving his title. The utmost the rulings of this Court, and I may 
add of the Privy Council, go to, is that along anterior possession is prima 


„facie evidence of title, and no doubt itis so. The plaintiff in this case was 


entitled to every advantage he could get from the fact, if he proved it, that he 
and his father before him had been in possession ever since the auction-pur- 
chase in 1829; but the case could not have been decided on that allegation 
alone. The defendant was fully entitled to put forward his case and to prove 
it if he could, and to show what he alleged to be the fact, that the plaintiff had 
no title at all, inasmuch as his father was not the auction-purchaser of the pro- 
perty in dispute; that if he had any title at all, it was only to the house which 
was not now in existence; that he, the defendant, was in possession of the 
property under a valid deed of sale executed to him by one of the owners. 
The Principal Sudder Ameen appears to have looked to none of these circum- 
stances and to have decided the case at once on the mere fact of the plaintiffs 
anterior possession for more than twelve years. I think, therefore, that the inter- 
ests of justice require that this case should be more fully investigated, and 
that the defendaift should have an opportunity of adducing any evidence he 
may have to rebut the presumption arising out of the proof of long anterior 
possession put forward by the plaintiff. The case should, therefore, be remand- 
ed in order that the whole of the circumstances of the case should be consi- 
dered, and the whole of the questions involved decided on their respective 
merits; 


Kemp, J.—I am of the same opinion. There may be cases in which the 
mere accident of possession will not necessarily determine the case; there 
may be cases in which the prior possession of the plaintiff may have been a 
long and a peaceable possession, whereas that of the defendant may have been 


recent and unexplained. In such a case, the mere fact of the possession on 


the part of the defendant .would not bea sufficient answer to the prior and 


„ continuous possession of the plaintiff, and the onus of proving a title on the 


part of the plaintiff might be shifte®@ on the defendant; but in this case it 
appears to me that the plaintiff does not rely upon his title, indeed the pleader 
for the plaintiff, Mr. Gregory, was unable to tell us even the date of his client’s 
purchase ; he appears to rely simply upon a long possession prior to suit, and it 
is therefore necessary, such possession being merely prima facie evidence of 
his title, that the question of title as between the contending parties should be 
thoroughly gone into, and this has not been done by the Principal Sudder 
Ameen. l 
I entirely concur in the order of remand. 
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~- Before Mr, Justice Bayley and Mr. Justice Mitter. 
KALI KAMAL MAZUMDAR (Derenpanr) v, SHIB SUHAI SUKUL (Phaintirr.)* 
Breach of contract to plant Tvees—Ejectment—Limitation—~ Act A. of 1859, s. 30, 


In 1857, the plaintiff gave a lease of a garden to defendant, who agreed to plant, within 
five years from the date thereof, 2.000 betel-nut trees, The defendant failed to do so, 

In 1867, the plaintiff brought the present suit for ejectment, on account oi the bieach of 
the contiact entered into by the defendant. 

Held, that by section 30, Act X. of 1859, the suit was barred by limitation. 


Baboo: Kishen Dayal Roy for appellant. 
Baboos Chandra Madhab Ghose and Kali Mohan Das for respondent. 


Murrer, J.—T sis was a suit for the cancelment of a lease, on the ground of 
an alleged breach of its conditions. 

‘The breach referred to consists in the failure of defendant to plant 2,000 betel- 
nuttrees within five years frém the date of the lease. ‘The lease was executed on 
the 9th Paush 1264 (1857), and the present suit was brought in 1274 B. S. (1867). 

The only question we have to determine in this special appeal is, whether the 
claim of the plaintiff is barred by the Rule of Limitation, prescribed by sec- 
tion 30, Act-X. of 1859. We are clearly of opinion that it is. There can be 
no doubt that the plaintiff's cause of action acerned when the breach he com- 
plains of actually took place, that is to say, on the 10th of Paush 1269 (1862), 
and the plaintiff was bound to sue within one year from that date, according 
to the provisions of the section above cited. ‘This the plaintiff has failed to do. 

It has been said that the plaintiff has got an annually recurring cause of 
action, but there is nothing in the lease to support such a contention, and 
the pleader for the respondent has failed to show that there ig any authority in 
support of it. 

_ It was next urged that the plaintiff had already taken possession of the pro- 
perty in question, in consequence of the breach above referred to, but that the 
defendant was restored to possession under a decree passed in a suit instituted 
by him according to the provisions of clause 6, section 23, Act X. of 1859, and 
it was, accordingly, contended that the plaintiff's cause of action accrued when 
the defendant was thus restored to possession. This contention is manifestly 
wrong. The plaintif cannot be permitted to plead his own wrong, in order to 
avoid the operation of the Law of Limitation. Ue had no right whatever to 
eject the defendant of his own authority, and the Court which decided 
the suit above referred to, was fully justified in restoring the defendant to pos- 
session, It has been further urged that the plaintiff's cause of action is a 
continuing one; but if this were so, the provisions of section 30, Act X. of 1859, 
would become a nullity so far at least as suits of this description are concerned. 

This special appeal is accordingly decreed, and the plaintiffs suit is dis- 

missed with costs in all the Courts. 


* Special Appeal, No. 3230 of 1868, from a decree of the Judge of Tipperah, dated the 
4th September 1868, reversing a decree of the Deputy Collector of that district, dated the 
29th June 1868. 
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Before Br. Justice Norman and Mr. Justice E. Jackson. 


" 1869 RAGIIUBAR CHOWDHURY (onz or tur DEFENDANTS) v, BIIAIKDITARI 
May 7. SING (Piarmrirr.)* 








Declaratory Suit—Cause of Action 


The defendant had unsuccessfully intervened in a suit between landlord and tenant 
setting up a lease as middleman, Held that the landlord was entitled to sue in t the Civil 


Court to have such lease declared fictitious. 
a - 


Mr. G. A. Twidale for appellant. 
Baboos Ram Chandra Banerjee and Nilmadhab Sen for respondent. +` 


Ay The plaintiff as ticcadar of a certain share of an esata brought a sult for rent 
in the Collector's Court against a ryot. Defendant intervened declaring that 
he had a kutkina lease of the property from plaintiff, and was in actual 
receipt of the rents. That case was compromised, but the Collector charged thè 
intervenor's costs upon plaintiff. Plaintiff on this brought the present suit to 
have it declared that the kutkina lease was fictitious, and to establish his right 
to collect rents from the ryots direct. He got adecree on both the lower 
Courts. The only ground of special appeal was that there was no sufficient 
cause of action. 


Nonsan, J.—It seems to us that the objection taken in this case that there 
is no cause of action, and that therefore the suit does not lie, is without 
foundation. The defendant set up a kutkina lease, which is found to bea fictitious 
document, and by means of that kutkina lease he has intervened in a suit 
between the plaintiff and a ryot. The plaintiff has a right to come in and seek 
for a declaration that the instrument in question is fictitious, and to obtain a 
perpetual injunction to restrain the defendant from setting it up, upon the 
principles laid down in Story’s Equity Jurisprudence, section 705 and the 
subsequent sections, and also in section 903. The plaintiff was not bound to 
remain quiescent, and leave the defendant to choose his opportunity at some 
future time when the pldintiff’s witnesses might be dead or no longer to be 
found to come forward with his alleged kutkina lease, 

We dismiss the appeal with costs. 


* Special Appeal, No, 2822 of 1868, from a decree of the Subordinate Judge of Bhagul- 
pore, dated the 18th May 1868, reversing a decree of the Moonsiff of that district, dated 
the 30th October 1867, 
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Before Mr, Justice L, 8, Jackson anil Mr. Justice Markby. 


PRABHURAM HAZRA (Priarmtirr) v, T, M, ROBINSON, MANAGER, on PART 
or THE BENGAL COAL COMPANY, AND ANOTHER (DEFENDANTS. )* 


Refusal to register—Effect of Execution of Deed required by Law to be registered— 
Joining Causes of Action. ; 


- The owner of a share in a talook granted a se-patni patta thereof to the plaintiff, but 
before registration granted a se-patni to the Bengal Coal Company. In a suit against the 
owner and the Company for possession of the se-patni talook, for damages caused by 
the refusal to register, and also for compelling registration of the se-patni patta, Held, that 
three distinct causes of action were improperly joined; that the suit was not maintain- 
able in a Civil Court, as the plaintiff's title rested upon an unregistered deed; that there 
was no cause of action as against the company to enforce registration of the patta; and 
thata distinct stipulation is not necessary to bind a person to cause registration of a 
deed required by law to be registered, but he virtually agrees to do so when he executes 
a contract, which by the law in force requires registration. 


Baboos Tarak Nath Sqn and Kali Prasanna Dutt for appellant. 
Mr. G. C. Paul and Baboo Amar Nath Bose for respondents, 


JACKSON, J. —The plaintiff in this case, named Prabhuram Hazra, sues 
the first defendant Durgamani Debi, and the Bengal Coal Company, on the 
following allegations : He states that the first defendant granted him, on the 

` 4th Aswin 1274, for a consideration of 99 rupees, a se-patni of her one-anna 


share in the talook consisting of five mauzas, and promised to. effect registra-, 


tion of that se-patni patta within a reasonable time; but that afterwards, 
upon the evil counsels of the plaintiff's enemies, the -Bengal Coal Company, 
and in league with one Kali Prasanna Misser, who is said to be a servant 
of the same Company, the defendant put off and finally refused to carry out 
the registration; and that afterwards the Bengal Coal Company well knowing 
that the plaintiff had obtained a previous se-patni from the first defendant, 
entered into a further contract of se-patni with her, whereby the plaintiff's 


rights were in various ways affected, and that plaintiff consequently sued for. 


three things, namely : first, for the possession of the se-patni talook in ques~ 
tion, which was valued at 93 rupees and 5 annas, being ‘twenty times the annual 
value of the proceeds of the talook, and 99 rupees, the selling price of the 
talook ; secondly, for the damages caused by the refusal to register, which is 
stated at 3 rupees ; and, edly, as I understand, to compel iii of the 
plaintiff's patta. 

The suit was dismissed by the Moonsiff, and the Sida of distnissal was 
affirmed, on appeal, by the Subordinate Judge. 

The plaintiff appeals specially, contending’ that the Courts below were 
wrong in holding. this suit not to be maintainable. He-contends this is so, 


* Special Appeals, Nos, 8116 and 3117 of 1868, from the decrees of the Subordinate 
Judge of Zilla Beerbhoom, dated the 19th August 1868, affirming the decrees of the 
Moonsiff of Ockhra, dated the 24th February 1868, 
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because his allegation is that from the fraud of the Bengal Coal Company 


Prasnvuram : and his vendor, the registration of his kabala was not effected ; and, secondly, 


ee 


because the plaintiff had been put into possession of the disputed talook, and 


T, M. Ropu- then ousted through the fraud of his vendor and the managers of the Bengal 


BON, 


Coal Company. - 

It seems to me quite clear that the plaintiff has improperly joined in his 
plaint three distinct causes of action in respeot of which the first defendant ` 
and the Bengal Coal Company could not be jointly sued; also, that the first - 
cause of action, namely for the possession of this property, is one which could 
not be maintained in a Civil Court against either of the defendants, inasmuch 
as the plaintifl’s title rested entirely upon an unregistered patta ; and it has been 
expressly held in Shethh Rahmatulla v. Sheikh Sariutulla Kagchi (1) that such 
a suit cannot be maintained. The third cause of action for the registration of 
the pattais one which, doubtless, would be maintainable against the party 
who was bound to register, namely against the first defendant, but would not 
be maintainable against both.. There remains onky the common cause of 
action, namely, that for damages, and that is one not cognizable in the Court 
of the Moonsiff where the suit was brought, but in the Court of Small Causes. 

IT am very far from agreeing in the reasons which I find in the judgment 
of the Subordinate Judge. He states, the plaintiff alleges in his plaint that 
“ defendant No. 1 let out the disputed property to the plaintiff in se-patni, 
‘and having granted a patta delivered possession to him, and that it was 
“also stipulated that he would wish the said patta to be registered in due 
“time.” I should have been at a loss to know where that allegation’ of the 
plaintiff had been found, if I did not find it repeated in the grounds of special 
appeal. It is quite clear, however, that the real ground on which the suit 
for possession was necessarily dismissed, is, that on the duthority of the decision 
in Sheikh Rahmatulla v, Sheikh Sariutulla Kagehi (1) a suit ae upon.an wn- 
registered title could not be maintained. 

On the question of registration, the Subordinate Judge states, that “on a 
“reference to the se-patni patta adduced by the plaintiff in this Court, it 
“does not appear that any stipulation was made therein to cause registration 
“ of the said patta; secondly, when the plaintiff's patta was produced in the 
“ office of the Registrar, and when the Registrar refused to register it, he 
“should have preferred an appeal against that order in the District Court, 
“ agreeably to the provisions of section 84, Act XX. of 1866. And as he 
“has not done so, I am of opinion that this Court is not competent to pass 
“any order ‘for registering the plaintiffs patta under the said section. If 
“this were a suit for enforcing a contract, then it might have been tried on 
“its merits agreeably to the aforesaid precedent, but this is not a suit of that 
“description.” JI don’t agree with the Subordinate Judge in thinking that 
the suit could not be maintained, because of the absence of any stipulation 
as to causing registration. ‘The plaintiff alleged that the defendant promised 


(1) 1 B. I. Ra F. B., 58, 
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to register; and when a man agrees to enter into a contract of purchase 
with another, and receives the purchase-money, and the contract is one 
which, under the law in force at the-time, requires registration, he does, I 
apprehend, virtually agree that he will register that contract, and so enable 
the other party to reap all the advantages of it, and is therefore compellable 
to do so. 

Nor do I agree with the Subordinate Judge, that by reason of the plaintiff's 
omission to apply to the Civil Court under section 84 of the Registration Act, 
he was debarred from bringing a suit to enforce registration. But I think 
the Subordinate Judge has correctly observed that this was nota suit to enforce 
the specific performance of the defendants’ contract. Itis manifestly a suit, 
first, for possession of the land; and, secondly, for damages caused by the 
failure to register; and I think the prayers for registration of the plaintiff's 
contract, and for the avoidance of the defendant’s patta, were alike matters 
thrown in simply by the way, and were not the real objects of the suit con- 
templated by the plaintiff. I think therefore that this was a suit in which 
the plaintiff was not entitled to succeed, and that the decisions of the Courts 
below must be affirmed with costs. 


Marxpy, J.—I am of the same opinion. I think that this suit has been 
properly divided: into three distinct parts,—the claim for possession, the claim 
for damages arising out of the joint act of the two defendants in preventing 
registration of the plaintiff's patta, and the claim by the plaintiff to have his 
- patta registered; and I think it quite clear with regard to the first, from the 
decision in Sheikh Rahmatulla v. Sheikh Sariutulla Kagchi (1) that that part of 
the suit cannot be maintained. What I take the Full Bench to have laid down is 
this principle, that where a man seeks to establish any right which arises out of 
his title, that title must be complete; thatin cases falling within the Registration 
Act, the title cannot be complete as against a person who has subsequently 
registered his title until registration. I think that equally applies to the case 
before us, which is a suit for possession ; as to the case which was before the 
Full Bench, which was a suit for declaration of title. 

That gets. rid of the first part of the suit. ‘Then as to the second, the 
claim for damages, it is quite clear, that that cannot be maintained, not because 
no such suit would lie, but if it lies at all, it lies in the Small Cause Court. 
The only remaining claim is that which asks for registration of the patta. 
I had very great doubts myself, whether that was intended as a claim for 
specific performance of this contract, which is the only suit I think the plain- 
tiff could maintain in this case. And I find the Judge of the lower Court 
distinctly says, it was not so; and it was distinctly. admitted by one of the 
two pleaders-who argued the case for the appellant, that it was not so intend- 
ed. But even if it were otherwise, there is an insuperable difficulty against 
maintaining that suit, because it is a suit not against the Bengal Coal Company 
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1869 and the first defendant jointly but against the first defendant, the vendor 
-Prannuram lone; and therefore that part of the suit seems to me, if it were intended 
i oe to be a suit for specific performance, not maintainable. 

T, M. Rosm- I would wish to add this, that I entirely agree with the observations which 
SON have fallen from my learned brother Jackson with reference to that part of the 
judgment ofthe lower Appellate Court, which says that the suit for registration 
of the paita could not lie, because there is no specific arrangement that 
registration should take place. That point does not arise, because this suit 
will not lie for other reasons. But I think it desirable to notice it, because it 
would be more mischievous if any such notion were to prevail. In every con- 
tract of purchase there i is an implied contract that the seller will do every~ 

thing that is necessary to complete the title of the buyer. . 


Before Mr. Justice Bayley and Mr, Justice Mitter. 


1869 - CHANDI PRASAD NANDI (JUDOMENT-DEBTOR) v. RAGHUNATH DHAR 
May 7. (DECREE-HOLDER,)}* 


Computation of Time—Decree, 


Held, that in calculating the period of three years from the date when effectual proceed- 
ings had last been taken to keep alive a decree, the period during which the decree had 
remained under attachment in execution of a decree against the judgment-creditor, 
should be deducted, - 


' Tas was an application to execute a decree against the judgment-debtor. In 
June 1860, an application was made for execution, and warrant issued against 
the, person of the judgment-debtor, who was arrested, but subsequently 
released, as a special appeal was then pending from the decree then in execu- 

- tions On the 27th September 1860, the case was struck off. In April 1862, a 
fresh application was made for execution, but the record was not received till” 

9th April 1862. In the meantime, that is, in November 1861, the decree had 
been placed under attachment, and this attachment continued till the 27th 
August 1863. As nothing was done pending the attachment, the case was ~ 
struck off on the 28th April 1862. In June 1864 an application was made by 
the purchaser of the decree, stating that the decree had been sold, and praying 
that his name might be substituted in the place of the original decree-holder. 
In August 1864, such order was made, according to the prayer of the purchaser, 
and leave was given to proceed to execution. Nothing, however, was done, 
and the case was struck off on the 30th August 1864. 
" The present application was made in February 1865. 


~* Miscellaneous Special Appeal, No, 78 of 1869, from a decree of the Officiating Judge 
of Mymensing, dated the 1st December 1868, reversing a decree of the Sudder Ameen of 
that district, dated the 23rd November 1866, 


~ 
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The Sudder Ameen held, that the decree was barred by lapse of time, as no 
effectual step had been taken by the decree-holder within three years from the 
27th September 1860 to 30th August 1864, which was confirmed by the Judge, 
on appeal. 

An application was made for a review of the judgment, and the Judge held, 
that the decree was not barred by lapse of time, as the period during 
which the decree remained under attachment, should be deducted from the 
calculation of the three years’ limitation. He accordingly decreed the 
appeal. 

The judgment-debtor appealed to the High Court, on the ground that the 
period, during which the decree remained under attachment, should not have 
been deducted from the calculation of the period of three years. 


Bahoo Mati Lal Mookerjee for appellant. 
None for respondent. 
The judgment of the Court was delivered by 


BAXLEY, J.—We consider that the period for which the decree was under 
attachment, ‘and was consequently in a state in which the decree-holder could 
exercise no due diligence, nor take any effectual proceedings in furtherance of 
his decree, has been properly deducted by the lower Appellate Court. ~ 

The appeal is accordingly dismissed. 


Before Mr. Justice Norman and Mr, Justice E. Jackson. 


FAKIRUDDIN MOHAMMED AHASAN (PLAINTIFF) v. MR. C. J. PHILLIPPS 
(DEFENDANT, )* 


Stipulation in Lease—Collections by Sezawal—Continuing Liability of Tenants, 


It was stipulated in defendant's lease that, on his failing to pay any instalment of the 
rent, plaintiff might appoint a sezawal to collect direct from the under-tenants. 

Held, that the appointment of such a sezawal did not determine defendant’s lease, and 
that he was still liable for any deficiency in the rent after the sezawal’s collections were 
credited. 


In this case plaintiff sued defendant as izardar under an agreement by 
which defendant agreed to pay an annual rent of rupees‘1,246 in certain 
instalments, and in which it was stipulated that, on failure to pay any one of the 
instalments, plaintiff should appoint a sezawal to collect the rents frem ryots, 
defendant paying the sezawal’s salary. In Aswin 1273 (September 1866) 
plaintiff appointed a sezawal, who collected rupees 919-5. A sum of rupees 100 


* Special Appeal, No. 2970 of 1868, from a decree of the Judge of Rajshahye, dated 
the 12th June 1868, modifying a decree of the Deputy Collector of that district, dated the 
7th March 1868, . 
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was also paid by defendant for that year. This left a balance of rupees 226-11, 
which amount, plus sezawal’s wages (rupees 245), plaintiff sued to realise. 
Defendant's contention was that, as he had been deprived of possession by the 
appointment of a sezawwal, he was not liable for any deficit in the collections. 

The Judge held that the defendant was not liable for any arrears accruing 
subsequently to Aswin 1273, when the lease was virtually determined by the 
appointment of a sezawal. It was (he held) for plaintiff to show clearly that the 
collections made under his orders did not include any on account of prior 
months. 'Phis he had not done; and crediting the collection to the earlier kists 
of the year in due order, the Judge found that up to Aswin there had been 
no deficiency in the rent for which defendant could be held liable. The cases 
relied on by the Judge were of Mr. J. Dalrymple v. Bhajan Saha (1) and 
Anundmoyi Debya v. Khirodkur Holdar (2). ` | 


Mr: R. E. Twidale for appellant. 
Baboo Iswar Chandra Chucherbutty for respondent. 


. On special appeal, the following judgment was delivered by 


Norman, J.—The Judge is wrong, and there must be a remand. The case 
is an exceedingly simple one. The defendant took a lease from the plaintiff 
from 1270 to 1275, at a rent of rupees 1,200 a year. There was a provision in 
the lease that, if the rents were not paid, the plaintiff would be at liberty to 
appoint a sezawal and make the collection himself, and the defendant was to 
appoint a person to see that the collections were duly made, and the accounts 
properly kept by the sezawal. : 

The rents of 1273 not having been paid, the plaintiff appointed a sezawal, 
and made considerable collections. 


(1) Before Mr. Justice Raikes, Mr. Justice of the plaintiff's agent, the sezawal. The 


Bayley, and Mr. Justice Steer. 


Mr. J. DALRYMPLE (PLAINTIFF) V. 
BHAJAN SAHA (DEFENDANT.) 


s In this case the plaintiff sued to recover 
a balance of rent, on the averment that his 
lessee having defaulted, he appointed a seza- 
wal to collect the rents, and the sum now 
claxmed is the difference between the amount 
collected by the sezawal and the amount of rent 
as per the’ lessee’s kabuliat. The Judge has 
held that, as the sezawal was allowed to keep 
possession of the tenure for several years 
until the expiry of the lease, the tenant can- 
not be held responsible for any deficiency in 
the collections whilst under the management 


Judge quotes the precedent of this Comt at 
page 757 of the Decisions for 1857 in 
support of this view. The special appeal 
is, that the lease itself specially provided for 
the management of the tenure in the mode. 
adopted by plaintiff on the occurrence of any 
default on the part of the lessee; that there- 
fore the precedent is not in point, and the 
Jdudge’s decision wrong. 

We have referied to the lease which, in the 
usual terms, provides for the deputation of 
a sezawal, ‘as allowed by law, on the occur- 
rence of a balance; and as the law only con- 
templates such occupation by the proprietor 
during the current year, we hold the lease 
cannot be considered as contemplating more, 
We reject the appeal with costs.” 


\ 


(2) 2 W. R, Act X. Rul, 46, 
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The Judge supposes that, by the appointment of a sezawal, the plaintiff evict- 
ed the defendant and turned him out of the land demised; consequently he 
held that the plaintiff could not be made liable for the arrears of rent which 
accrued subsequently to the appointment of the sezawal in the month of 
Aswin 1273 ; and as the collections made by the sezawal exceeded the amount 
of rent due up to that date, the Judge was of opinion that there was nothing 
in respect of which the plaintiff was entitled to a decree in this suit. We 
think ‘that in this suit, which is a suit for rent under Act X. of 1859, the plain- 
tiff is entitled to a decree for arrears of rent, at the rate of rupees 1,200 per 
‘annum, as claimed in his plaint. From the total rents which were originally due 
must be deducted what the plaintiff has received on account of those rents. 
In order to see what was the amount realized by him and applicable to the 
satisfaction of his claim, we must take not the gross rents collected from the 
ryots by the sezawal, but the net profits, that is to say, the realization less 
what in this case is called the “wages of the sezawal,” or, in other words, 
the cost of collection. The ultimate balance of the account is the rent due. to 
the plaintiff. l pe 

The two cases referred to by the Judge do not show that a lease is avoided 
by the appointment of a sezawal. In the latter case, which was an Act X. suit, 
the plaintiff sought to make the defendant responsible for fraudulent con- 
duct on the part of the sezawal who had apparently embezzled rents collected 
by him. In the case in 1862, the plaintiff had kept a sezawal for a length of 
time, and treated the tenure®s having been resumed by him. 

In the present case the sezawal was making the collections under the inspec- 
tion of the defendant himself; and it is clear that, by the original contract, the 
parties intended to treat the interest of the defendant as continuing, notwith- 
standing the appointment of the sezawal. 

The case is remanded to be re-tried with reference to the above remarks. The 
appellant will get his costs of this appeal. 


Before Mr. Justice Loch and Mr. Justice Miter. 
SHIB JATON ROY (Piamtirr) v, PANCILANAN BOSE AND OTHERS (Derenpants.)* 
Declaratory Decree—Act VIIL of 1859, s. 15. 


Where a defendant resists the plaintiff's title, he cannot afterwards object that a suit for 
a declaratory decree will not lie. 


Tegs plaintiff sued, under section 15 of Act VIII. of 1859, for a declaration 
of his right and title to certain lands, which he stated had been wrongly surf 
veyed in villages not belonging to him, but of which he was still in possession. 


* Special Appeal, No, 1871 of 1868, from a decree of the Judge of Jessore; dated the 11th 
March 1868, reversing a decree of the Suboidinate Judge of that district, dated the 29th 
December 1867, 
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The Principal Sudder Amcen first dismissed the plaintiff's suit; and on appeal 
to the Judge, the case was remanded in 1866 for a local enquiry, after which 
the Principal Sudder Ameen gave a decision in favor of the plaintiff. A 
second appeal was preferred from this decision to the Judge. He referred to 
decision of the High Court, passed on the 20th June 1867 (and, therefore, some 
time subsequent to the previous order of remand) in the case of Motee 
Lal y. Ranee, the wife of Maharaja Bhoop Sing (1), and dismissed the plaintiff's 
suit, remarking that the plaintiff ought to have gone to the Deputy Collector 
of Survey, and pointed out to him what he considered wrong in the survey, and 
his reasons for it. j 

From tbis decision the plaintiff appealed. 


” 
Cid 
w 


Baboo Rupnath Banerjee for appellant. 
Baboos Bangshidhar Sen and Girija Sankar Mazumdar for aa 
The judgment of the Court was delivered by 


* Locs, J.—Plaintiff sued for a declaration of title to certain lands, which he. 
alleged had beén erroneously surveyed as part of the defendant’s village. The 
defendant denies the plaintiff's right to and possession of the lands, and the- 
lower Appellate Court, looking to a judgment of a Division Bench of the High 
Court in Motee Lal v. Ranee, the wife of Maharaja Bhoop Sing (1), held 
that it was not a proper suit for a declaratory decree. 


The Judge says that the High Court has ruled that cases of this nature are 
not proper suits in which to grant a declaratory decree. 


We think the Judge has taken a mistaken view of the judgment to which 
he refers. The Court in that case held, that though the law permits declara- 
tory decrees to be given, yet a Court of Justice is not bound to make such a 
decree on every application ; and in the case then before it, the Court con- 
sidered that no declaratory decree should be made, as the plaintiff had failed to 
take proper steps, before the proper authorities, to have the error in the survey 
map rectified. 


In the present case, however, we see that the act’ of the Survey Authorities 
has had the effect of throwing a cloud on the plaintiff's title, for the defendant 
claims the lands as part of his property. It is true that the proper course for 
the plaintiff to take, was in the first instance to have applied to the Survey 
Authorities to correct the map ;°and had he done so, the present litigation might 
have been saved. We have been referred to a case, Kenaram Chucherbuity 
v. Dinonath Panda (2), in which it was held by a Division Bench (BAYLEY 
and Puear, JJ.) that, in order to entitle a plaintiffto a bare declaration 
of right under section 15, Act VIII. of 1859, he must make out, to the 
satisfaction of the Court, some act done by the defendant, which is hostile 


(1) 8 W. Ru 64 (2) 9 W. R, 325. 
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to and invades that right, and which would justify an injunction, or a___ 186 
decree for damages, or a decree for delivery of possession being passed Pale a 
against the defendant, if the Court had so thought fit to exercise its dis- v 
cretion.” We concur generally in the opinion expressed above, but do not sa isi 
think the rule laid down is quite appliéable to the present case, for though 
the plaintiff might have had relief from the Survey Authorities, yet we see that 
in this suit the defendant has resisted the title of the plaintiff, and claims the 
lands as his own, and the contention has been carried on to the extent that a 
remand, for the purpose of making a local investigation, was ordered by the 
lower: Appellate Court. After this local enquiry, the first Court again took up 

~and disposed of the case on the merits, and we think it is too late now for the 

opposite party to raise the objection that the plaintiff has no cause ‘of action. 

, “Under this view of the case, we remand it to the Judge to be tried on its 
merits. j 


= Before Mr, Justice Bayley and Mr. Justice Hobhouse. 
GABIND CHANDRA (PiarntirF) v. Taz COLLECTOR or DACCA Pier 
AND OTHERS (DEFENDANTS, )* Anh 


Mehal—Batwara—Government Revenue—Limitation—Act XIV, of 1859, s. 1, ch 15 ¢ 16. 


During the pendency of a batwara the plaintiff purchased a share in an ijmali mehal ; and 
as the proportion of the Government revenue of each shareholder had not been ascertained, 
the shareholders including the plaintiff's vendor and subsequently the plaintiff paid to the 
Collectorate what they thought due from them on account of Government revenue. Upon 
an account stated in 1857, it was ascertained that after all necessary deductions a sum of 


rupees 655 was due to the plaintiff, who in 1864 applied to the Collector for payment of the 
amount, but the application was rejected as the money had been previously drawn away 


by certain creditors of his vendor. 
In 1867,‘he sued the Collector for recovery of the amount, The defence set up was that 
the suit was barred by lapse of time. 

i Held, that the Collector was not a depositary under the meaning of clause 15, sec. 1, Act 
XTV. of 1859 ; that the cause of action did not arise on the demand for and refusal of pay- 
ment, but on adjustment of the account; and that the case came under clause 16, sec. t, 
Act XIV. of 1859. 


Baboos Ramesh Chandra Mitter and Mahiri Mohan Roy for appellants. 
Baboos Anukul Chandra Mookerjee and Srinath Banerjee for respondents. 


BAYLEY, J.—I am of opinion that this appeal should be dismissed with costs. 
The plaintiff in the year 1842 purchased the 3 annas 4 gandas share of one 


* Special Appeal, No. 3228 of 1868, from a decree of the Judge of Dacca, dated the 5th 
September 1868, affirming a decree of the Principal Sudder Ameen of that district, dated 
the 19th November 1867, š ' 
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1869 Balaram; in an ijmali ‘mehal in Pergunna Amirabad. It is ‘stated that a, 
——Gauinp  batwara was going on in the mehal, both before and after the date of the 
oe plaintiff's purchase, and it is added that as the amount of Government reve- 
Tuk Correc- nue due from each sharer could not on that account then be precisely ascer- 
TOR On eos tained, the several sharers paid in what they thought due from them on 
account of the Government revenue. | 

In July 1864, the plaintiff asked for the surplus payment to be made over to 
him, as by account dated the 28rd March 1857, by which it was ascertained 
that after all necegsary deductions: there stood a balance of Rs. 655 and odd 
annas in his favour, but the Collector refused the prayer, stating that the 
money was notin the Treasury, having been previdusly drawn by certain 
judgrtent-creditors of Balaram, 

The plaintiff has instituted this suit 10 years 16 days after the date of the 
adjustment of accounts, and 2 years 8 months after the rejection of his 
application for the 655 rupees. The first question is whether the suit is barred 
or nob. 

The lower Appellate Court has held that the suit is barred by limitation, 
and that the case does not come within the provisions of clause 15, section 1, 
Act XIV. of 1859. It held that limitation is to run on the basis that the cause 
of action acerued to the plaintiff from the date of the adjustment of the 
accounts, viz., the 23rd March 1857. 

The plaintiff appeals specially against this decision, and urges that the lower 
Appellate Court was wrong in this view. It is pleaded that the Collector in 
this case was a depositary as contemplated by clause 15, section 1, Act XIV. of 
1859; and it is further argued (though the ground is not specially taken in the 
petition of special appeal) that in fact the cause of action did accrue on the 
date when a demand for the money was made, and the Collector refused it, 

Tam of opinion that this plea is not good. The terms of clause 15, section 1, 
are: “To suits against a depositary, pawnee, or mortgagee of any property 
“moveable or immoveable for the recovery of the same, a period of thirty 
“years if the property be moveable, and sixty years if it-be immoveable, from 
“the time-of the deposit, pawn, or mortgage; or if in the meantime an acknow- 
“Jedgment of the title of the depositor, pawner, or mortgagor, or-of his 
tt right of redemption, shall have been given in writing signed by the deposi- 
“tary, pawnee, or mortgagee, or some person-claiming under him, from the date 
of such acknowledgment in waiting.” Now the first point to my mind is that 
the plaintiff's plea can only hold good if it can be shewn that there is a title 
in the plaintiff to make the Collector a depositary. Now the Collector could treat 

‘this money as paid on account of Government revenue from one of the 
recorded proprietors of this ijmali mehal in which Balaram was a coparcener 

A statement in detail of the account with the proprietors of the 
mehal prepared apparently in the Accountant's Department of the 
Collectorate in the year 1857,is relied upon for the special appellant as 
showing that the plaintiff was g recorded proprietor, but I do not think 
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that that statementis any evidence of such fact. Itis a statement ‘not made 
in’ any way for the purpose of showing who’the recorded proprietor is, but for 
‘the purpose of simply showing how much of revenue is paid, who pays, 
and soon. The rule is that Revenue Officers cannot pay money except on 
account: of a mehal to recorded proprietors? save under a decree of a Civil 
Court. The Collector’s Register of proprietors is the authoritative record of 
such proprietors, not an accidental account made up as in the statement 
referred to, ; ; we 

Then it is urged that the cause of action in this case TE to the laine 
tiff when s request for thepaymentof money to the plaintiff was made to and 
refused by'the Collector. I however totally dissent from this view. If 
would be then entirely at the option, of the plaintiff to determine the time 
from which’ limitation shall run against him.. I also.azree with the lower 
Appéllate Court in holding that clause 4 does not. apply. | , 

Clause 16, section 1, Act XIV. of 1859 is, in my view, the law which pro- 
perly applies to this case, the cause of action accruing to the plaintiff not from 
the date, as he contends, of his demand for the money, but .as the lower Appel- 
late Court supposes from the date of the adjustment of the accounts, viz. the 
28rd March 1857. , 

In this view I hold that the judgment of the lower Appellate Court is 
correct, and that this special appeal must be dismissed with separate costs to 
each defendant. : 


Honnoust, J.—The facts of this case are rather peculiar. The plaintiff in 
1842 was a purchaser of 3 annas 4 gandas share of Pergunna Amirabad. 
This share belonged to one Balaram, and apparently both before and after 
the time of the plaintiff's purchase, the mehal was under partition of share- 
holders ; consequently no one of the shareholders wag able to calculate exactly 
what amount would be due from him on account of his share for the Govern- 
ment revenue due upon the mehal. So each ‘shareholder paid in, as his share 
of the Government revenue, whatever sums he thought to be due from him 
on that account. In this way matters seem to have proceeded until the year 
1857 and in that year an account was taken by the Collector, and in adjustment 


“of that account, a sum.of rupees 635 odd annas was found.te be due to Bala- 


ram, and perhaps it may here be said, for the sake of argument, to his 
purchaser -the plaintif. On.-the 12th July. 1864, the plaintiff’ demanded 
this money of the Collector, but the Collector, for reasons into which we need 
not now go, refused to pay it, and the plaintiff now sues to recover it. 

The Courts below have held that the plaintiff's suit is barred by the appli- 
cation of the Statute of Limitation, clause 16, section 1. 

In special appeal it is urged that in this case the Collector must be held to 
be in the light of a depositary, and so under the provisions of clause 15, sec- 
tion 1, the plaintif has 30 years from the date of deposit. I quite agree with 
Mr. Justice Bayley and the Courts below that the Collector cannot in this 
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1869 instance be held to bé a depositary. It seems to me in this case, upon the 
~~ Gapinp face of the very statements made by the pleader for the plaintiff, that the 
ADEA monies paid in by the plaintiff to the Collectorate were nothing'else than 
Tar. Corteo- monies paid on account of Government revenue, They were not in any shape 
TOR OR-DACCA monjes paid in as a deposit. They were simply ‘monies paid over a certain 
number of years to meet uncertain sums’ due for Government revenue, and 
. subject to an adjustment when the share of the revenue for which the plaintiff 
was responsible was ascertained. In this sense the Collector was inno way a 
depositary or trustee. He was in the position, it seems to me, of a person to 
whom an uncertain sum of money was from time to time due, and who was 
from time to time receiving money in part payment of that sum subject to an 
account afterwards. In this view I think that. clause 15 will not apply in 
this case. Neither can I, under the provisions of the Limitation Act, find any 
clause applicable unless it be clause 16, section 1. By the provisions of that 
clause the plaintiff would have six years from the time that his cause of action 
accrued to him. The further question therefore is as to when did this cause 
of action accrue. The plaintiff’s pleader alleges that it accrued from the 
time when he demanded and the Collector refused the payment, that is on the 
12th July 1864, and that he is therefore in time. He has however failed 
to show us any authority on this point, and it seems to me that if this 
view of the law is correct, then in all cases in which there is no speci- 
fic provision laying down the circumstances under which a cause of action 
arises, in all those cases the party suing is his own arbiter as to the date 
on which his cause of action arises, and it is impossible to conceive that the 
Legislature should have so intended; on the contrary I find in a cognate 
case to be found in the provisions of clause 9, section 1 of Act XIV. of 1859, 
that the cause of action is definitely laid down at quite another period. There, 
inthe case of money lent, the cause of action is held to accrue from the time 
when the debt becomes due, and the argument in that case seems entirely to 
apply to this. This isa case where monies were received by the Collector 
on account. When, therefore, the Collector adjusted the account, and in the 
adjustment declared that a certain sum was due to the plaintiff, then it seems 
to me the cause of action of the plaintiff arose, that is, it arose on his own 
shewing, in the year 1857, when the Collector declared the money to be due to 
him after adjustment of accounts. The plaintiff should, therefore, in my 
judgment, have sued in the year 1867, and as he did not do so, his suit was I 
think out of time. i 
I agree therefore in dismissing this special appeal with separate costs to 
each of the two respondents who have appeared in this Court. 
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Before Mr, Justice Bayle y and dir, Justice Hobhouse, 


SHEIKH BAHARULLA, alias BAROMIA (PLAINTIFF) v, SHEIKH MAGAN 
(DEFENDANT. Pii 


Kabuliat—Intervenor—Act X. of 1859, s. 77—Onus of Proof. 


In a suit to obtain a kabuliat, the defendant admitted the plaintiff's title. A third 
party mtervened (under section 77, Act K. of 1859) alleging that he was in the actual 
receipt and enjoyment of the rent. 

Held, that the onus was upon the intervenor to prove that he was boné fide in actual 
receipt and enjoyment of the rent, and not on the plaintiff to prove lus possession. 


Baboos Chandra Madhab Ghose and Kali Mohan Das for the appellant. 
Baboos Ramesh Chandra Mitter and Nalit Chandra Sen for the respondent. 


Tze facts of the case sufficiently appear in the judgment of the Court, which 
was delivered by 


BAYLEY, J.—-We think that the judgment of the lower Appellate Court must 
be reversed, and the case remanded for re-trial. 

The plaintiff sued the defendant (ryot) for a kabuliat. The defendant 
admitted the plaintiffs right to the kabuliat sued for. An intervenor appeared 
on the allegation that he was in actual receipt and enjoyment of the rents 
bond fide. ` 

The first Court, taking all the evident: into consideration, considered that 
the intervenor had proved actual receipt and enjoyment of the rent bond fide, 
as required by section 77, Act X. of 1859, and dismissed the plaintiff's suit. 

The plaintiff appealed before the lower Appellate Court, and the substance 
of his petition of appeal was, that the first Court was wrong in point of law in 
dismissing his suit when the intervenor had failed to prove actual receipt and 
enjoyment of rent by him, and when he (plaintiff) had given sufficient proof of 
his having’ been in actual receipt and enjoyment of the rents. 

By this pleading in appeal, the lower Appellate Court had distinctly brought 
before it the question of the adjudication of the claim of the intervenor; but 
instead of requiring the intervenor to prove his special plea as required by the 
law, viz.„ “the question of the actual receipt and enjoyment of rent by such 
“third person shall be enquired into,” &c., the enquiry of the lower Appellate 
Court seems to have been confined to the right of the plaintiff to possession. 
The lower Appellate Court thus seems to‘ have cast the onus of proof on the 
plaintiff; and finding from the award under section 318, Civil Procedure Code, 
and other circumstances that the plaintiff was notin possession, the lower 
Appellate Court dismissed the plaintifi’s suit. The lower Appellate Court 
further seems to have paid no regard to the fact that the party, against whom 


+ Special Appeal, No. 8257 of 1868, from a decree of the Judge of Dacca, dated the 9th 
September 1868, affirming a decree of the Officiating Deputy Collector of that district, 
dated the 30th March 1868. 
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1869 -the suit for the kabuliat was brought, actually admitted the plaintiffs right, and 
Suen that but for the interyenor’s coming in the plaintiff’ s case would lfave been 
Babiana thereby proved. The case was distinctly one in which under the Taw cited 
i a (section .77, Act X. of 1859), it was for the intervenor to prove the fact of. the x 
S actual receipt and enjoyment of the tents bond fide by him, and as ‘the lower 
MAGAN, _ Appellate Court seems. to havesmisplaced. the onus on thé plaintif, we 
“o remand the case te that Court to re-try the case, putting if issue whether the 
intervenor was in actual receipt and enjoyment of E rents bord fide before 
and up to the institution of the suit. „n «s ., 
Costs will follow the result, x a F 
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Before Mtr. Justice L. 8. Jackson and Bly. Justice Markby, . 


* 1869 GUPINATH ROY AnD avormen (DECREE-HOLDERS) v, DINABANDHU ` 
„= Alay 1b. NANDI AND oruens (JUDGMENT-DEBTORS.)* 2 >» , 
i a Satisfaction of Cross-Decrees—Application to issue Execution. f 
: €. By mutual agreement two decree~holders entered up satisfaction in respect of their 


.gross-decrees. , Nevertheless one of them appealed from the decree passed “against“him 
and obtained its reversal. He then applied to issue execution on‘ his cross-decree. 
- Held, that the application could not be entertained as satisfaction had been entered. 


R 


oTe grounds upon which the application could have been entertained discussed. re aa 


" Baboo Kishenda; yal Roy for appellant. l = 
-Baboo Mahendra Lal Seal for respondent, 


-e 


a “and: another, gained a decree against Dinabandhu, that is tó say, he was 


+ 


bg -Ĵĵ ACÉSON, J.—IN this case, the special appellants before us, Gupinath Roy E 


A entitled to recover the costs of the suit in which he was defendant. “Dinabandhu ` Fz, 


‘. had another décree under which he was entitled to recover 138 rupees agaiñste | 
" Gupinath. On these decrees coming for execution before the. Moonsiff inswhosé,* c 


y> 


s = Court they were, the parties by mutual agreement caused satisfaction toibe Eiter- A 


xe 7 ed of both decree’. Notwithstanding this, Gapinath preceeded 4 witlian appeit* .~ 
ys ‘ Fein, the, decree on which -he was liable, and obtained a reversal of that 
a = “ detree. , ; “Having, done so, he applied to the Moonsiff for execution “of his-own 
= degre ‘Inasmuch as that which had been set off against ' it having been Set 
re ee aside, he considered that he was entitled,to execute hia decree, ‘without“fefers, -+ - 
ma „ncê'to what had passed. “Lhe*Moonsiff took this view of it,’ and ‘ tordéred 
Nee ` sexecution, “to proceed. The Judge, when. the case came before him on appeal, 
a be e is found that thè Moonsiff “had on a first application tleclined to alloy? this execn- 
ae tion; but that ‘ subsequently he reviewed~ his order, and adinitted“éxecution. i 
~ a he J gi cbusidered i the dower -Court was- not. competent to review- 


p a . >œ y a 
~ ¿i a 


~ciifiseeliineous Special: Appeal, Xo.” 215 of 1869, from “an aida of the J udge' of East- 
we Bordwan, dated the 16th December 1868, reversing an order of He OAislaung ii Moousiff 
miop of” that district; dated the 28rd July 1868, i ` o xX 
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its first, order, and also that the decreé-holder, Gupinath, ought to have prose- 1869 

cuted hhisttemedy by a regular suit. So he reversed the order of the Moonsiff. Gurmarn Roy 

As thei i inatter now stands, it appears to .me that we have no, choice but to a ae usanbdirv 
l afirm the “order of the Judge,. because the decree; -holder, Gupinath, merely Da 

applied to execute his decrée, on the ‘gioutid that the cross-decree had been set 

aside, and that there was nothing to set off. +- T "this bare statement, it appears 

to me that: the opposite party had an amply sufficient answer in pointing to „ê 

the entry of satisfation upon the back „Of that decree. Itis probable that. if 

Gupinath had made an-application to the Court supported by an affidavit, 

setting out.the whole of the circumstances, showing how it happened, that not- 

withstanding the adjustment an appeal had proceeded, proving that his con- 

duct in carrying on the appeal had been bona fide and honest, and showing 

that in fact the order of adjustment had been obtained by mistake and con- 


trary to the real intention of the parties, his execution might have been 
allowed To proceed.” But he ‘did nothing of the sort.” He simply relied on , <t 
the fact that the other decree had been set aside, and-on that statement merely ~ 2... + , 


he asked for execution of his own decree. I do not think on such a statement 2 
he ‘ought to have béen allowed to execute. I therefore think that the special, 
„2ppeal must be dismissed with costs. l 


+a 


ea . eo i 
Ce T MARKBY, J.—I am of the same opinion: 
sa a a 
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Before Mr, Justice L. S. Jackson and Mr. Justice Markby. , 


RAMANATH RAKHIT AND OTHERS Dran v, MUCHIRAM, a ao 
`” PARAMANIK AND OTHERS (Derenpants.)* Soe es = ay 17. 
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5 Power of | ee ate of Measurement—Act VI. of 1862, B. C., ss. 9 P ite z 


s ° 


ae > 


teas Tin an application for TEER to measure the land of a ryot under setio 9, ‘Act VI.. 
ge -oi 1862, BsC., „the Collector has no power under section 11 to fix with what pole the mei- 
s Ssa “‘eufement fis to be made, but such questions are to be reserved for after-proceedinigs- 
Aa anyraction' is ‘tdlcen upon the result of such measurement. ‘ x = 


Li a 4 


= Babods Ashutosh Dhur, sane Charan oe and Prasanna m Koj y fox 
`, apres . ws ; i 7 
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$ rents: x% ae Yr oi 8 ` s f i 


r. Facnson, J. —In these cases the plaintiffs, wh. were allaged’<t9 ` Haga: f 
~ recently purchased a fractiénal share in the Mehal Serampore; applied to the 
AS o _Cdllectot; unde? section 9, Act X-of 1862, Bengal Council; for assistance in 


megsuring the lands of that mehal, in which oper ation they alleged that they E 


had beenropposed by dhe oe e er 


Se * Special Appeals, Nos. ois and 2635 of 1868, a a dede of the Officiating Judge ~ 
e # i Midnapoke, dateg-the 13th of Jung 1868, ‘ reversing a decree, of the pean Collector ss i 
„that apne, dated ‘the 58th April 1868, <, W  ¢ x 
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An . “Baboos Hem- Chandra Barons and Chandra Madhab Ghose” for Sajona” 
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The ryots appeared and stated that they were perfectly willing that the 
Jands should be measured by the current standard of measurement. The 
agents of the plaintiffs, as well as the defendants, were. examined by the Col- 
lector, and they respectively set up different standards, which they”alleged to 
‘be the standard pole of measurement of the mehal in question. 

The Deputy Collector who tried the case went into the question, and 
a finding that the canoongoe papers give not one standard pole for the pergun- 
na, but six varying standards for six hoodas, or divisions of the pergunna, 
as shown in the margin of the judgment, of which the standard assigned to 

Hooda Gugasput, within which the mehal in question is situate, was 9 feet and 

44 inches, whereas the survey papers give the standard as 10 feet and 6 

inches for the mehal in question, he considered that the canoongoe papers 

were entitled to greater weight, and he ordered accordingly that the ryots 
should be directed to allow measurement by the standard of 9 feet 4} inches. 
The ryots appealed from’ this decision to a Zilla Judge, and the Zilla 
Judge, finding that the weight of evidence was entirely in favor of the pole of 
103 feet, as being the measuring rod in Serampore, reversed that part of the 


Deputy Collector's judgment, and directed that measurement should ~be- 


allowed by the pole of 10} feet. 

The plaintiffs have now come to this Court in special appeal, contending for 
the first time that the Judge had no jurisdiction to entertain the appeal upon 
this‘point. He refers to a decision of this Court to which I was a party: 
Rakhal Dass Mookerjee v. Tunoo Puramanich (1). 

I adhere to the opinion which I expressed in that case, that no appeal, 
either regular or special, is permitted on this point, namely, as to the stand- 


and 11,I also think that the ‘Deputy Collector had no jurisdiction to deter- 
mine, in a case of this kind, what is the standard pole of measurement of the 


_pergunna, or the standard pole by which the measurement is to be made. It ` 


now appears to me that the functions of the Collector, as well as the provi- 
sions for appeal, are strictly defined in the 9th and 10th sections of this Act, 


and that the direction contained in section 11 is one obligatory on the zemin- ~ 
dars or persons making the measurement, but thatit is not for the’ Collector v 


-to lay down a priori, in orders made under section 9, with what pole the 
measurement is to be made, but that all questions, arising out of the pole with 
which the zemindar may measure, must be reserved for after-proceedings when 
any action is taken upon the result of the measurement obtained. 

It seems to me very clear that this must be šo, because-the authority given 
to the Collector in this matter, vexatious asis the nature of the proceedings, 
seems to be strictly limited to enabling the zemindar to carry out the power 
which is supposed by law to reside in all proprietors, of measuring the lands 
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ni . (1) 7 W. R., 239, 
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ardof measurement. But on going further into the matter, and after a carefula:. ' 
~ consideration of the sections’ of the Act referred to, namely sections 9, 10, 
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within his estate. It can matter very little to the ryot by what standard his 
» lands may-be measured, because the mere mensurement does not conclude 
either him or the landlofd as to any future question. ‘The decision upon such 
4% question will arise, as I have pointed out in the case cited, on such occasions 
as when a landlord seeks to enhance, under clause 3, section 17, Act X. of 1859; 
when, if demanded by the ryot, I apprehend that: a fresh measurement would 
have to be made by order.of the Court. I now think that the Legislature never 
intended to enable the Collector to go on and decide the further question of 
right which might be brought before him incidentally on such proceedings.’ I 
think therefore that the decision of the Judge, and also the decision of the 
Collector upon this point, must be set aside; that the order of the Collector 
ought to be cut down to an order allowing the zemindar to measure; and that 
the responsibility of measuring with the proper standard must be left entirely 
to the zemindar. l 
It seems quite clear that the one party in this matter is not more chargeable 
than the other with the error that has taken place. They both come into Court 
with the express intention of disputing the standard of measurement. That 
being so, they must bear alike the costs that have arisen, and therefore we shall 
direct that in these cases each party shall pay his own costs in all the Courts. 
Marxey, J.—I am of the same opinion. 
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Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


NARAYANI DAYI DEBI (Peririover) v. CHANDI CHARAN CHOWDHRY anp 
OTHERS (OPPOSITES PARTIES }* 


2 t eee 


, of 1865, B. C. 


Where a Collector, having passed an order for possession .of a certain tenure in favor 
+ oË the applicant on his purchase thereof at a sale for arrears, reversed suth order at the 
instance ofvan objector who had already purchased the same at a sale under Act VIIL of - 
1865, B. C., for arrears of rent due upon it, and had been put in possession, the High 
Court refused to exercise its powers under section 15 of the Charter. 


aot Bebo’ “Shamlal Mitter (with him Baboo Mahendralai Seal) moved for a 
Rule Nisi to shew cause why the order of the Collector of Moorshedabad, 
dated 8rd April 1869, should not be set aside. 


..Tup grounds of the application and facts of the case sufficiently appear 
in the judgment of the Court, which was delivered by 


Bayury, J.—This is an application for the exercise of our extraordinary 
powers under section 15 of the Charter, and we are asked to grant a rule 
calling upon the other side to shew cause -why an order of the Collector of 


= * * Motion, No, 406. 
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Moorshedabad dated the 3rd April 1869, recalling a previous order passed by 
the said officer for the delivery of possession of a certain tenure purchased by 
the petitioner under the provisions of section 105, Act X. of 1859, should not 
be quashed as passed without jurisdiction. 

I consider in the first place that section 15 of the Charter gives this Court 
a discretion to exercise those powers given by that, section, and does not 
make it imperative upon us to exercise them. The parties in this case are 
not debarred from finding further redress upon the refusal to exercise our powers 
under that section. Where there is a case of refusal by the lower Court 
to exercise a jurisdiction which it has, or a case of exercise of the jurisdiction 
which it has not, resulting in injustice done toa party for which there are no 
other means of redress, in such g case I think this Court ought to exercise 
its extraordinary powers under the provisions of section 15, but in this case 
I do not think that the circumstances are such as would justify our inter- 


ference. è ' i 
: è 


The zemindar sold a tenure for arrears of rent, and the applicant purchased 
that tenure, and delivery of possession to the appellant was ordered by the 
Collector. But subsequently the Collector discovered on the motion of an 
objector, that the same tenure had been already sold for arrears due upon it 
under the provisions of Act VIII. of 1865 (B.C.) and delivered over 
by him, the Collector, to the objector; and considering it unjust and improper 
that the same property should be twice sold and delivered to two different 
parties, the Collector recalled his order delivering possession to the applicant. 

It is contended that this order of recall by the Collector was an order with- 
out jurisdiction ; the case of Chunder Coomar Roy v, Mackenzie (1), decided by 
Loca and Srron-Kare, JJ., has been cited in support of the contention. For 
this case, there is a dictum that a Deputy Collector has no authority to review - 
an order, or a Collector to receive an appeal from an order passed in exe- 
cution. On the other hand, there is a case in which it has been held that ` 
a Judge has power to review an order passed in execution. The Collec- 
tor, it seems to mẹ, is a judicial officer to a certain extent presiding in 


“a Judicial Court, and looking to the considerable doubts that exist on the 


point as to whether under the provisions of sections 109 and 153, Act X. of 
1859, a Collector has or has not power to review an order passed in execution 
and to the conflicting decisions on the point, and looking also to the equity 
of the case, as being in favor of the Collector's order, I have no hesitation in 
saying that in a case like this, With considerable doubts on one side and equity 
on the other, it would not be a proper exercise of the powers vested in us 
by section 15 to interfere with the order passed by the Collector. 
In this view we reject this application. 


(1) 8 W. RB, Act X., Rul, 10, 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Glover. 


LALA BISWAMBHAR LAL (one OF THE DEFENDANTS) v. RAJARAM AND ANOTHER 
(PLAINTIFFS. )* 


Suit for Demolition of a Wall. 


Where two parties were joint owners of land, and one of them erected a wall upon the 
land, without obtaining the consent of his co-sharer, keid, that the Court would not interfere 
to order the demolition of the wall, when there was no evidence to show that injury had 
been done to the co-tenant of the builder by its erection, 


~ 


Mr. R. T. Allan and Baboo Bhawani Charan Duit for appellant. 


Baboos Mahes Chandra Chowdhry, Ramesh Chandra Mitler, and Durga Das 
Duti for respondents. l 

Peacock, O. J.—One issue, raised by the Subordinate Judge, was, ‘‘ whether 
“ the said land being joint, the defendant’s erecting a wall of the house over the 
“ said joint land is valid, or whether the said wall ought to be demolished.” He 
then in his judgment proceeds to show that the land is joint, and he says that 
“in compliance with what has been above alluded to, it is proved that the said 
“land is conjointly held by both parties; under these circumstances, the 
“ defendant’s erecting a wall of his house on the conjoint land, without the accord 
‘and consent of the plaintiff, is by all means unlawful, nay, the said wall is fit 
t to be demolished, therefore it isordered that the appeal be dismissed,” —the 
subtance being that the wall was to be demolished. It appears to me, that even 
if the defendant had not a strict legal right to build the wall upon the joint land, 
that this is not a case in which a Court of Equity ought to give its assistance 
for the purpose of having the wall pulled down. A man may insist upon his 
strict rights, but a Court of Equity is not bound to give its assistance for the 
enforcement of such strict rights. 

It appears to me that this is a case in which apparently no injury to the 
plaintiff has been caused by the erection of the wall, and that, therefore, the 
plaintiff ought to be left to such remedy as he may have, without applying to a 
‘Court of Equity for assistance, in having the wall demolished. He may, if he 
think fit, apply for a partition, but Ido not think that it would be equitable, after 
the defendant has gone to the expense of building the wall upon the land of 
which he was a joint owner, to have that wall demolished at the suit of his joint 
co-sharer, without showing that it causes any injury to the plaintiff. 

Under these circumstances, I think that the appeal ought to be allowed, and 
the suit of the plaintiff dismissed with costs. ` 


GLOVER, J.—I concur. 


+ 


* Special Appeal, No. 404 of 1869, from a decree of the Subordinate J udge of Sarun, 
dated the 21st November 1868, affirming a decree of the Moonsiff of Pursa in that district, 
dated the 14th February 1868. 


1869 
May 20. 
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Before Mr. Justice Macpherson and Mr. Justice E, Jackson. 


JUATU SAHU anp orners (Derenpants) v. BABOO RAMACHARAN LAL 
AND OTHERS (PLAINTIFFS. )* 


Attachment—Execution—Striking off Case. 


If property is once attached, the attachment will subsist, if not expressly abandoned by 
the party at whose suit if was issued, until an order is issued for its withdrawal, even 
although no further steps are taken on the attachment within a reasonable period. 

A mere striking of the execution case off the file by the Court, of its own motion 
without notice to or consent of parties, will not invalidate an attachment, 


Baboos Mahini Mohan Roy and Jagadanand Mookerjee for appellants. 


Baboo Krishna Sakha Mookerjee for respondents. 
Tux facts of this case are set out in the following judgment of 


MACPHERSON, J.—It appears from the facts found by the Judge that the 
plaintiffs (respondents) sued for possession, after foreclosure, of certain 
estates, including, among others, one called Moramim. The plaintiffs’ mort- 
gage bears date the 3rd of January 1863, The appellants resist the plaintiffs’, 
claim, on the ground that, prior to the 3rd of January, that is to say on the 
28th of March 1862, the property had been attached by one Karu Sing, who 
held a decree against the mortgagors; and that the appellants became the 
purchasers of the property at a sale, which was heldin execution of that decree 


-on the 3rd of November 1863. The contention is that the mortgage to the 


plaintiffs is void as against the appellants, because made at a time when the 
property was under attachment. After the attachment of the 28th March 
1862, ¿. e. upon the 18th of July 1862, the judgment-debtors applied for a 
review of judgment. This application remained undisposed of until the 
28th of April 1863, when it was rejected. After that, on the 3rd of Septem- 
ber 1868, the decree-holder caused the property to be again attached. On 
the 3rd of the following month of November the sale took place, and the 
appellants were declared the purchasers. 


_+ The Subordinate Judge says, that “ the first attachment seems to have been 


‘made null and void by a subsequent attachment of the same property by 
“ the same decree-holder dated 30th September 1863. Itis evident, from the last 
‘process of attachment, that the first attachment was withdrawn in consequence 
“ of the execution of decree case being struck off the file. Otherwise there is 
“no other way of accounting for the issue of the second attachment,” 

Mr. Madocks, the Judge of Bhagulpore, before whom the case came on appeal, 


* Special Appeal, No. 2067 of 1868, from a decree of the Judge of Bhagulpore, dated 
the 6th May 1868, affirming a decres of the Subordinate Judge of that district, dated the 
14th May 1866, : 


VOL. 01] APPENDIX. 


r 


says:-—‘*In appeal, it is contended, that as the first attachment was never raised, 
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“ it was still in force when the deed of sale was executed. I am of opinion that Jraru Sanu 
“the first attachment was extinguished, Isily, by lapse of time; 2ndly by the p Perr ceils 
“ case being struck off the file as admitted by the pleaders. Were the appel- CHARAN Lat, 


“ lant’s contention good, it would be equivalent to saying that an attachment 
“ can subsist for eighteen months, notwithstanding the execution case may have 
“ been struck off the file in the interim. There is no necessity for a special order 
“ for raising an attachment ; it appears to me, if property is attached and no 
« further steps are taken on that attachment within a reasonable period, that 
‘‘ the attachment would be void as against third parties, even if the 
“execution case was from any oversight or error not struck off the file. 
st But when it is so struck off, and a party has shown by his own acts he 
“ deemed a second attachment necessary, there cannot, it appears to me, be 
“ any doubt about an attachment, which was effected eighteen months previ- 
“ ously and on which no further steps had been taken in furtherance of the sale, 
“being null and void. The appeal is therefore dismissed with costs.” 

There is much in this judgment in which I cannot concur. I know of 
no reason why an attachment should not subsist for eighteen months, whether 
that which is called “ the execution case” has or has not been struck off the 
file in the interim, unless the attachment has been withdrawn or set 
aside in such manner as the law provides. It appears to me to be clear that 
if property is once attached, the attachment will subsist, if not expressly 
abandoned by the party at whose suit it was issued, until an order is issued 
for its withdrawal, even although no further steps are taken on the attachment 
within a reasonable period. 5 

Section 235 of Act VIT. of 1859 enacts that ‘* where the property shall consist 
“ of lands, houses, or other immoveable property, the attachment shall be made 
“by a written order prohibiting the defendant from alienating the pro- 
“ perty by sale, gift, or in any other way, and all persons from receiving the 
“same by purchase, gift, or otherwise.” 

Section 240 provides, that “ after an attachment has been duly made, any 
“ private alienations of the property, whether by sale, gift, or otherwise, during 
* the continuance of the attachment, shall be null and void.” a 

Section 245 enacts, that “ ifthe amount decreed with costs and all charges and 
“expenses which may be incurred by the attachment be paid into Court, or 
“if satisfaction of the decree be otherwise made, an order shall be issued for 
“the withdrawal of the attachment, and if the defendant shall desire it and shall 
“deposit in Court a sum sufficient to cover the expense, the order shall be pro- 
“claimed or intimated in the same manner as hereinbefore prescribed for the 
“proclamation or intimation of the attachment ; and such steps shall be taken as 
“ may be necessary for staying further proceedings in execution of the decree.” 

It is true that in its terms section 245 provides for the issue of orders of 
withdrawal of attachments only in cases in which the decree has been satis- 
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1869 fied. But the course indicated in that section is clearly the course to be 
“Juaru Sanu followed in any case, in which itis intended to abandon or not to proceed 
Banoo Rasra- Uther under the attachment. Section 235 puts no limit as regards time to 
CuAran LAL an attachment, while section 240 declares void any alienation made “ during 

the continuance of the attachment.” I confess that it appears to me that 
the question whether “an execution case” has or has not been “struck off 
the file” is of very little importance as affecting the validity and continuance 
of an attachment, except in so far as the “striking off” may be a legal 
proceeding binding upon the person at whose suit the attachment issued, and 
operating as a legal withdrawal of all the proceedings in execution or of the 
attachment.- If the case arose, I should probably have little hesitation in 
holding that a “ striking off,” such as I fear often occurs, when the proceedings 
are struck off by the Court of its own motion and without notice to the 
parties, on any legal ground whatever, in no degree withdraws or affects 
the validity of an attachment, and is not binding upon the judgment-creditors. 
In the case before us, the Judge says he has no doubt whatever that the. 
first attachment became worthless when the execution case was struck off, 
because the execution-creditor showed, by taking out a fresh attachment, 
that he deemed a second attachment necessary. In my opinion, it is im- 
possible to say whether the first attachment became of no effect or not, 
without knowing precisely under what circumstances the case was struck off 
and the second attachment was applied for. I agree with the Judge that if 
the case was struck off with the consent of the judement-creditor, or in such 
manner as the law provides, or if he subsequently applied of his own accord 
for the second attachment, considering the first one was non-existent, then 
the first attachment must be deemed to have been abandoned and worthless. If, 
on the contrary, the judgment-creditor did not intend to abandon his execu- 
tion, and if he took out the second attachment merely because the Court con- 
sidered that the first had dropped, and that it was essential that he should 
begin de novo, then, as it seems to me, the first attachment remained in force 

up to the date of the sale at which the appellants purchased. 
a I think the case shoyld be remanded for further investigation, as to the 
~ cirenmstances under which the “ execution case” was struck off, and under 

which the second application for attachment was made. 

- Whether if the- facts are proved to be such as would, according to 
my view of the law, lead to the conclusion that the “first ‘attachment. 
remained good to the end, and ‘vhether if the case should come up again to this 
Court in appeal, it may become necessary to refer the question to a Full 
Bench, I need not now stop to consider. I concur with the Chief Justice 
in the remarks which he made recently in the case of Musst. Zahuran v. 
Tayler (1). I find no authority in Act VIII. of 1859 for saying that an 
attachment is ‘at an end “if the execution case is struck off the file; and 


`a) 2 B. L. R., A, C. 92, 
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“therefore if it became necessary to decide upon that point, I should refer the 
“ease to a Full Bench. No one, I presume, will contend that if a Judge finds 
“that he has struck off an execution case improperly, he cannot restore it 
“to the file; but that the case must proceed de novo. There has been 
“no case cited which goes to the extent of holding, that if an execution 
“ case is struck off the file and a proclamation issued upon the attachment, 
& which had issued before the case was struck off, the sale would be subject to 
“ll encumbrances created by the debtor between the time the attachment was 
‘made and the time the property was sold, on the ground that the effect of 
“the attachment was destroyed for ever by the striking the case off the file.” 

We haye not before us now facts sufficient to enable us to decide the case. 
‘There must therefore be a remand in order that the facts connected with the 
execution proceedings and the two attachments, and the circumstances under 
which the second order of attachment was issued, may be fully and accurately 
inquired into, as found by the Judge. 

Another point raised before us was, that the appellants had not received 
notice of purchase, and were therefore not bound by the foreclosure proceed- 
ings. But as this point was not urged before the Judge, and as the Judge was 
not pressed to decide it, and has in fact not alluded to it, we decline to allow 
the question to be re-opened at this stage. 

The case is remanded for retrial by the Judge-on the issue, as to whether 
the first attachment remained in force up to the time of the sale under which 
the appellants claim. 


Jackson, J.—I concur in the remand proposed by Mr. Justice Macpherson, 
in order that further inquiry may be made as to the grounds upon which the 
execution case was struck off; and also to ascertain if it ever really was struck 
off. It seems to me that the Judges of the lower Courts have only inferred 
that it was struck off, because so long a period elapsed from the date on which 
the execution proceedings commenced and the date on which they were brought 
to a conclusion, and because a second attachment issued. When, however, the 
Judges can distinctly satisfy themselves on these points by sending for the re- 
cord of the execution case, I think they should send for it and ascertain exactly 
what was done, and not decide upon inferences arising from the perusal of one 
or two papers out of the execution record. It by no means follows that the 
first attachment was taken off, because it was madein March 1862, and the 
sale did not take place until November 1863. In the first place there was an 
application for review which was preferred by" the judgment-debtor in July 
1862, but which was not decided until April 1863. The judgment-creditor 
could hardly carry on execution of his decree, while his decree was still in ques- 
tion, Had he attempted to do so, he would probably have been stopped by an 
order of Court, still the judgment-creditor is not to lose the benefit of his 
attachment, because the judgment-debtor asks for a review. As regards the 
second attachment all turns upon the ground upon which it was made, And 
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1869 whether the first attachment was really abandoned or not, if the second 
“Juare Say attachment was only made at the intimation of the Court that it was necessary, 
Bano Bik it would in no wise interfere with the first attachment, The Judge says that the 

CHARAN LAL, execution-creditor delayed to carry on his execution after attachment for 
eighteen months. In reality however his delay was only after April 1863, and 
as the second attachmént took place in September 1863, the utmost delay 
which can be attributed to him is one of four months’ duration, and it is possi- 
ble if the execution proceedings are looked to that it may be found that there 
was no delay at all attributable to the laches of the judgment-creditor. 


* 
` 
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Before Mr. Justice Bayley and Mr, Justice Hobhouse. 
1869 GOBIND KUMAR CHOWDHRY (Puiamrirr) ve HARGOPAL NAG AND OTHERS 


May 25 os “(DrrenpanTs. )* NR 
Admitting Plaint—Holiday—Stamp Duty—Ñuit for Arrears of Rent--Limitation. = i 
i The reception of a plaint for arrears of rent by the Collector on Good Friday, although 
- by the Circular Order of the Board of Revenue such day is an authorized holiday, is not 


illegal, 

There is no illegality in the reception of a plaint engrossed on insufficient stamp paper 
if the full amourt of the stamp duty has been paid at the time. 

Suits for arrears of rent are tò be instituted within three years from the last day of 
the Bengal (or other} year in which the arrears claimed shall have become due. 


Tris was a suit for arrears of rent for the years 1271, 1272, and ‘1273, B. S. 
‘The plaint was filed on the 29th Chaitra 1274 (10th April 1868), this being a e 
Good Friday. 

‘The defendant set up in his defence the deterioration of parts of his holding. 

The Assistant Collector decreed the case. 

On appeal, the Judge held (referring to two eases of the Sudder Dewanny 
Adawlut, North-Western Provinces, cited in Broughton’s Civil Procedure Code, = - 
under section 26, Act VIO. of 1859), that a plaint could not be 
presented on a holiday, and if presented it is to be considered as presented on the 

- first day the Court sits after that holiday ; consequently as the first open day was 
the 2nd of Baisakh 1275 (12th April 1868) the claim for the arears of 
1271, B. S. was barred. He accordingly decreed the appeal, and modified the 
decree of the lower Court. 


The plaintiff appealed to the High Court. 


Baboo Nalit Chandra Sen for appellant. 
Baboo Anand Chandra :Ghosal for respondent. 


-* Special Appeal, No. 3165 of 1868, from a decree of the Officiating Judge of Mymen- 
sing, dated the 7th September 1868, modifying a decree of the Assistant Collector of 
Jamalpore of that district, dated the 10th June 1868, . 


ty 
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Sheik v. Brojonath Paul Chowdhry (1), where, on a reference from the Court 1869 
of Small Causes of Kishnaghur, a Divison Bench of this Court held that, Ras CHANDRA 
‘where A distrained the paddy of B, alleging thatit belonged to C, who CHOwpHRY 
“was A’s ryot, and it was found that there was no relation of landlord and Sunau Parro. 
“tenant between A and B, and that C acting in-~collusion with A and B, 
“attempted under section 139, Act X. of 1859, to get possession of the dis- 
“ trained paddy from D and E, to whose custody it had been made over under 
“ section 118, Act X. of 1859, but was unsuccessful, and B sued A, C, D, and E 
“in the Small Cause Court for damages, the suit was one falling either under 
* section 139 or section 143 of Act X. of 1859, and came under section 23 of 
“that Act, and was not cognizable in a Small Cause Court, but only in a 
* Revenue Court.” 
It appears to me that the authority of that decision is one which we ought to 
‘+ „follow in the present suit. I think that not section 141, but section 143%vould 
>". be the provision of law applying to this case, and that consequently thé suit 
was cognizable by the Collector's Court, and not by the Moonsiff. That section 
provides :—“ If any person not empowered to distrain property under sections . 
“112 and 114 ofthis Act, nor employed for the purpose under a written 
“ authority by a person so empowered, shall distrain or sell or cause to be 
“sold any property under color of this Act, the owner of this property may 
“ institute a suit under this Act to recover damages from such person for any 
“injury which he may have sustained from the distraint or sale ;” and then clause 7, 
section 23, Act X.of 1859, states :—* All suits arising out of the exercise of 
“ the power of distraint conferred on zemindars and others by sections 112 and 
“114 of this Act,or outofany acts done in color of the exercise of the said 
“ powers, shall be cognizable by the Collector, and not elsewhere.” It seems to 
me that, if a person alleging himself to bé a zemindar or other person 
entitled to receive rent immediately from the cultivator should exercise the 
power of distraint, and distrain and sell the property of the cultivator, and 
it should be subsequently found that he is not such zemindar or person 
entitled, he comes under the description of a person not empowered to distrain 
property, and the act which he does is done under color of a power of distraint, 
and the suit consequently comes within the terms of section 143, 
Now this is exactly the case before us; the defendants alleged themselves 
respectively to be izardar, dar-izardar, and gomasta. It was charged that 
in those several alleged capacities, though not,really clothed with them, they 
made a distraint of the plaintiff's property. I think therefore that the suit 
was precisely one that ought to have been brought under that section; that 
the Civil Court had no jurisdiction ; that the Judge was in error ; and that his 
decision should be set aside, and that of the Moonsiff restored with costs. 


ww wast 


Mangny, J.—I also think that the objection of want of jurisdiction ought 
to prevail. The plaintifi sues three defendants, and the only way in which s 


° (1) 9 W. Re 162, 
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1869 he could sue them jointly was upon one common cause of action, namely, 


Ram Caanpra the joint illegal taking of his crops—taken, as he himself says, under color of 
“i IOWDIRY distraint. It seems to me that that is a case which clearly falls under section 
SUBAL PATRO. 143, and coupling that section with clause 7, section 23, Act X. of 1859, it 
gives, according to the interpretation that has been put upon it by several 

decisions, exclusive jurisdiction to the Collector's Court. 

As to the argument that section 143 applies only to cases where the rela- 
tion of landlord and tenant exists, it seems to me that that argument has no 
foundation. I see that there is a case alluded to in Mr. Chapman’s work on 
the Law of Landlord and Tenant, said to have been decided by this Court on the 
26th of August 1864, Roghoonath Sohoy v. Boondi Mundir (1), which goes to 
that length. I have looked for that decision, but I have not been able to find 
it. The pleader however has referred usto a case, Shaik Rowshun v. Bhola- 
nath Poss (2), in which there is an expression which, if taken literally, does 
seem to say something of that kind; but I cannot help thinking that there 
was something in that case, some circumstance connected with it which, if we 

. knew it, would probably explain away that expression. And in another case, 
the circumstances of which are fully set forth in the judgment delivered by 
the Chief Justice, it was expressly held that that section is not so limited. The 
Chief Justice, in a judgment concurred in by Mr. Justice Hobhouse, says, that 
Uf in that case, Joyloll Sheik v. Brojonath Paul Chowdhry (3), the crop dis- 
trained had been growing upon land in which the distrainer had no concern 
or interest, a suit for distraining it would lie under section 148 of Act X. It 
was distinctly found in that case asa fact that the relation of landlord and 
tenant did not exist between the plaintiff and defendant, and yet the decision 
-was that the Civil Court had no jurisdiction, but that the Revenue Court had. 
I think it is clear therefore that in the case of Shaik Roushun v. Bholanath 
Doss (2), thére must have been some circumstance not alluded to in the judg- 
ment which would explain the particular expressions: relied upon by the 
pleader. Itis not unlikely that the Court may have thought that “illegal 
:distress” was not the real cause of action at all. 


(1) 1 W. R, 36. (2) 6 W. R, Act X. Rul, 67. (3) 9 W. R., 162 
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The judgment of the Court was delivered by ` 


Bayxry, J.—I am of opinion that the judgment of the Judge below is 
incorrect, and must be reversed. 

The facts are these: the plaint in this case, together with an amount of money 
sufficient to cover the proper stamp duty, was presented before and accepted 
by the Assistant Collector, who was the proper authority to try the case in the 
Revenue Court, on the 29th Chaitra 1274, or 10th April 1868, that being Good 
Friday. The suit wasgfor arrears of rent for 1271-72-73, B.S. 

. The points for our consideration are, firstly, whether when the plaint was 
filed on the Good Friday, on which day the Revenue Courts are authorized by 
certain Circular Orders (to be found at page 157 of the Rules of the Board of 
Revenue edited by Mr. Chapman) to close the Court, the reception ofthat plaint 
on that day was or was not illegal so as to bring the plaintiff's case within the 
law of limitation ; secondly, whether the plaint not being duly engrossed on 
stamp paper, but accompanied with an amount of money sufficient to cover the 
stamp duty, was properly put in, so as to save the plaintiff's suit from the 
operation of the Statute of Limitation ; thirdly, whether the three years within 
which suits for arrears of rent are to be instituted is to be reckoned from the 
last day of the Bengal year during which the arrears claimed shall have become 
due, or the dates of recognized instalments falling due. This last objection 
refers to the rents of the year 1271 only. 

On the first and second points we think that when it is admitted that the 

plaintiff was in time, if the plaint could be legally received on the 10th of 
April; and when it is admitted that the Assistant Collector did receive both the 
plaint and the full proper amount of stamp duty at the same time, and himself 
certified to that fact, there was nothing illegal in that proceeding, and therefore 
the plaint was filed in time, so as to prevent the law of limitation from barring 
the suit. There is no law by which the Revenue Courts can spécify certain days 
on which plaints shall not be received, There is only this Circular Order of 
the Board of Revenue which is riot law, and it merely authorizes the Revenue 
Courts to close the Courts on certain days specified in that order, and on no 
other. In this view we think that the fact of the Assistant Collector in 
receiving the plaint and in receiving the amount of stamp fee necessary for the 
alaint, were acts not illegal, or rendering plaintiff's suit liable to be barred by 
Limitation as not filedin time. The third objection taken in appeal, viz. that 
the time is to be calculated within three years from the date of the instalments 
paid, is entirely futile, for the law on this point, section 32, Act X. of 1859, is 
quite clear, and provides that such suits for arrears are to be instituted within 
three years from the last day of the Bengal (or other) year in which the arrear 
claimed shall have become due. In this view we reverse the decision of the 
lower Appellate Court, and affirm that of the first Court, “me costs in this Court 
and in the lower Appellate Court, : 
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Before Mr. Justice I. S. Jackson and Mr, Justice Markby. 


RAM CHANDRA CHOWDHRY anp anoruer (Derenpants) v. SUBAL PATRO 
AND OTHERS (PLAINTIFYs. )* 


Wrongful Distraint—Damages—Jurisdiction of Collector—Act X. of 1859, s. 143. 


A suit for recovery of damages, by reason of wrongful distraint, is not cognizable by the 
Civil Court, but is cognizable by the Collector under section 143, Act X, of 1859. 


Baboo Kali Krishna Sen for appellants. my 
Baboo Ras Behari Ghose for respondents. T 


Jackson, J.—The plaintiff brought this suit in the Civil Court to recover 
damages ‘by reason of wrongful distraint over his crops, under color of the 
power of distraint against the defendants, Ram Chandra, who calls himself 
izardar, Uma Charan, calling himself dar-izardar under the last named 
defendant, and Nandram described as gomasta. The allegation was that 
Ram Chandra, claiming to have an izara of this mauza, had created a fictitious 
dar-izara in favor of Uma Charan, and that the so-called distraint was 
really the act of Ram Chandra, although the name of Uma Charan had been 
used. z 

Ram Chandra in his written statement repudiated all connection with the 


net complained of, and spoke of Uma Charan as dar-izardar; the latter in 


his written statement urged that the Civil Court could have no cognizance of 
this case ; inasmuch as on the plaintiff's own showing, it appeared that the act 
donc was done in the exercise of an alleged right of distraint, and consequeént- 
ly the suit ought to have been brought under section 141, Act X. of 1859. 
The Moonsiff held that he had no jurisdiction. On appeal, the Judge 
reversed that decision in these words:—“ The Moonsiff was wrong in thinking 
‘t that this suit will not lie in the Civil Court; and in referring the plaintiffs to 
“ a suit under sections 142 and 143 of Act X. of 1859 in the Revenue Court; 


“ for, as the Moonsiff himself states, the suit‘is really a question of title, and not 


“a mere dispute, about illegal distraint. It is an attempt on the part of 
“the defendants to establish a title which the party said to have granted such 
“ title could not have conferred, and which is not shown by good proof to 
‘have given legal possession.” So that the Judge looked upon the conduch 
of the defendant and his supposed motives as decisive of the question whether 
or not the Moonsiff had sereaeen to try the suit commenced ae the 
plaintiff. 

Against this decision of the Judge the defendant has appealed scale 
and the ground he takes is that this suit was clearly cognizable by the 
Revenue Court, and not by the Civil Court, and we are referred to Joyloll 


* Special Appeal, No. 2867 of 1868, from a decree of the Judge of West Burdwan, 
dated the 28th July 1868, reversing a decree of the Moonsiff of that district, dated the 
24th February 1868, 
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appeal from the Collector’s decision on this point. But the application here 1869 
was an application under the provisions of section 9, and in the words of the Brasax1sor 
law the Collector was bound to proceed to enquire into such application and to ps 
pass a decision either allowing or disallowing the measurement. The point there- Kasia ALI, 
fore, and the sole point before the Collector under the provisions of section 9, 

was whether the measurement should be allowed or not; and there was not and 

could not be before the Collector the point as to the length of the measure- 

ment rod, because ungal the zemindar had been permitted to measure and had 

proceeded to measure, there could be no issue as to the measurement rod that 

he was to be permitted to use. In the cases of Tarrucknath Mookerjee v. Meydee 

Biswas (1) and Rakhaldass Mookerjee v. Tunnoo Puramanick (2), there are 

judgments of Division Benches of this Court which, on other grounds, support 

this view of the law, and there is an unreported judgment of a Division Bench 

of this Court, which is directly with us, Ramanath Rakhit v. Muchiran 

Paramanik (3). Following these* judgments we direct that so much of 

the Collector's decision as allows the plaintiffs to measure should stand, but 

that so much of the decision as declares what is the standard pole of measurement 

of the pergunna by which the plaintiff is to measure shall be set aside as passed 

without jurisdiction. The special appellant will get his costs of this Court. 


oo a 
Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


LAKHIKANT DUTT AND OTHERS (PLAINTIFFS) v, JAGABANDHU CHUCKERBUTTY 1869 
AND OTHERS (DEFENDANTS.)}* May 31. 


Majority—Act XL. of 1858. 





The age of majority fixed by Act XL. of 1858 is not only for proprietors of land paying 
revenue to Government, but for all persons not being British subjects. 


Baboos Nalit Chandra Sen and Purna Chandra Shome for appellants. 
Buboo Girish Chandra Ghose for ‘respondents. i 


Bayrey, J.—We are of opinion that this case is governed by the decision 
in Madhusudan Manji v. Debigobinda Newgi (4). l 

We read that decision as laying down that every person not being a Euro- 
pean subject, who has not attained the age of 18 years, is a minor. Itis urged 
that the Full Bench Decision goes on to state that such a person isa minor “ for 
the purposes of the Act” of 1858, which meansehat the 18th year is the age of 
majority in regard to preprietors of land paying revenue to Government, who 
have been taken under the Court of Wards. It is further argued that section 28, 


* Special Appeal, No. 140 of 1869, from a decree of the Subordinate Judge of Dacca, 
dated the 8rd November 1868, reversing a decree of the Moonsiff of that district, dated the 


. Sist December 1867. 


(1) 5 W. Ra, Act X. Rul, 17.. (8) See ante, p.-63. 
(2) 7 W. Ra 239. - (4) 1 B. L. R, F. Bq 49. 
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1869 Regulation X. of 1793, lays down a different period fixing the age of majority 
“Laxutxant for all other persons; but it appears that this section and the law generally were 
rues fully considered by the Judges of the Full Bench, and it was considered that 
JAGABANDHU 18 years was the age of maj jority, not only for persons paying revenue to 
oe Government and taken under the Court of Wards, but for all other persons not 
European subjects. We are of opinion that the opinion expressed in that 

judgment is the correct law; and in that view we think it right to follow it, 


The appeal is dismissed with costs, , © 


Before Alr. Justice-Bayley and Mr, Justice Hobhouse, 


1869 MOHABAT ALI anp RAHMAT ALI (Prarstirrs) v, ALI MAHMED KULAL 
June 1 (DEFENDANTS.)* 


Disability of Heir—Limitation—Act XIV. of 1859, s. 11—Cause of Action. 


Under section 11, Act XIV. of 1859, the subsequent disability of an heir will not save a 
suit instituted after a lapse of 12 years from the date of cause of action, when such cause 
of action arose during the life-time of the ancestor. 


Mr. G. A. Twidale for appellant. 
_ Baboo Akhil Chandra Sein for respondent. 


BAYLEY, J.— We think this special appeal should be dismissed with costs, 
The plaintiff sued to establish his right derived from his father as the original 
purchaser of the property. The defendant claimed through one Shahmat Ali, 
who, he alleged, was a co-proprietor‘of the lands, and also pleaded limitation. 
The first Court gave the plaintiff a decree, holding that the defendant's 
kabala was false, and that his possession was not proved. 
The lower Appellate Court has clearly found as a fact, on the evidence that 
from five years before the plaintiff's father’s death, in 1213, that is from the 
- year 1209, the possession was with the defendant and those through whom he 
claimed, and that this was shewn by several acts of ownership, such as the 
p receipts of rent and the direct evidence in the case; and further that the title 
: * under which the defendant claimed, that is the kabala, was a good and a 
valid title. 
<n In special appeal it is urged that the law of limitation has not been properly 
. applied inthis case, and that whereas the first Court has given several reasons 
for its decision, the lower Appellate Court has not given sufficient reasons to 
meet those of the first Court. Now the law of limitation that is applicable to 
this case is section 11, Act XIV. of 1859, and that section -says: “If at the 
“time when the right to bring an action first accrues, the person to whom the 
“right accrues is under a legal disability, the action may be brought by such 


* Special Appeal, No. 179 of 1869, from a decree of the Subordinate Judge of Chittagong, 
dated 2nd December 1868, reversing a decree of the Moonsiff of Chokey Futtickserry m 
that district, dated the 8th February 1868, 
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Before Mr, Justice Kemp and Mr. Justice Glover. 


JAGOMAHAN SAHU AND OTHERS (Dermnpants) v. MANI LAL CHOWDHRY 
(PLAINTIFF. )* i 


Act VIII. of 1859, s. 8—Joinder of Causes qf Action. ` 


The plaintiff sued in the Moonsiff's Court for possession of his house, and for rent. 
Held, these were two causes of action, which could be properly joined in one suit, and 
that although the amount of rent sued for was within the jurisdiction of the Small Cause 
Court, yet, as the Small Muse Court could not give all the’ relief sought, the suit was 
properly brought in the Moonsiff’s Court. 


Baboo Rupnath Banerjee for appellant. 


Baboo Bama Charan Banerjee for respondent. 


Guover, J.—The points taken in this special appeal are: that the plaintiff 
ought not to have joined in one‘suit two separate causes of action; that he 
ought to have brought a separate suit for the rent of the house; that he 
ought to have brought that suit in a Court of Small Causes, from which decision 
there would be no special appeal ; and that as he did not bring that suit in a 
Small Cause Court, his claim ought to have been at once dismissed. 

This objection does not seem to have been taken before at any stage of the 
proceedings. We think, moreover, that there is no force init. The plaintiff's 
suit is to recover possession of his house, and to get at the same time the rent 
due from the recusant tenant;.the Small Cause Court therefore was clearly 
powerless to give him all the relief he sought. In similar cases'it has been 
held, that where there isa Court that an grant full and entire relief, the 

plaintiff is authorized to bring his suit in that Court, although a portion of 
‘his claim may possibly be cognizable by another Court, In this case the only 
thing a Small Cause Court could have taken cognizance of was the demand 
for rent, whereas the Civil Court could take up and dispose of both portions of 
the plaintiff's case. We think also that “there was no misjoinder, and the 
plaintiff's causes of action might very properly have been joined together in 
the same suit under the provisions of section 8 of Act VIII of 1859. | | 

_ We dismiss the special appeal with costs. 


Kump, J.—I am of the same opinion. In illustration of the correctness of 
Mr. Justice Glover's judgment, I would quote the case of a party suing 
under clause 6, section 23 of Act X. of 1859,; if he sues for possession alone, 
the Collector can take cognizance of the suit, but if he sues for possession and 
wasilat, he must go into a Civil Court. 7 


* Special Appeal, No. 583 of 1869, from a decree of the Subordinate Judge of Patna, 
dated the 15th December 1868, affirming a decree of the Moonsiff of that district, dated 
the 31st January 1868. 
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Before Mr. Justice Bayley and Mr. Justice Hobhouse. 
BRAJAKISOR SEN (PLAINTIFF) v. KASIM ALI AND OTHERS (Derenpanrs. )* 
Jurisdiction of Collector—Standard of Measurement—Act VI. of 1862 (B.C.), ss. 9 § 10. 


The Collector has no jurisdiction in an application by the zemindar under section 9, Act 
VI. of 1862, B, C., forfassistance to measure the holding of his ryot, to fix the standard of 
the pole with which the land is to be measured. 

Semble-—If the application had been under section 10 of the Act, the Collector would have 


. had jurisdiction to declare the length of the standard pole, 


Baboos Chandra Madhab Ghose and Srinath Banerjee for appellant. 
Baboo Purna Chandra Shome for respondents. 
Tas judgment of the Coutt was delivered by 


Honnovse, J.—This was an application for measurement under the pro- 
visions of section 9, Act VI. of 1862, B.C. In answer to the application the 
ryots put in two objections. Firstly they said they had not opposed the 
measurement, and then they said that if the measurement was to be made it was 
to be made with a pole of 18 inches to a cubic foot, being the standard pole of 
measurement of the pergunna in which the lands were situate. 

The first Court held as matters of fact, firstly that the defendants had 
opposed the measurement, and secondly that the standard pole was one of 18 
inches, and the Court thereupon gave the plaintiff a decree, authorizing him to 
measure the lands, restricting his measurement to a pole of 18 inches. ` 

The plaintiff appealed to the Judge solely (as the Judge says) “with 
“regard to the length of the measuring pole to be used in effecting the 
“measurement.” The Judge held that he had no jurisdiction to go into this 
question of the measuring pole, and he therefore dismissed the appeal. 

In special ‘appeal it is contended that either the Judge's š decision was wrong, 


i -Sand he had jurisdiction to enquire into this question of the measuring pole and 
` should be directed therefore to try this question, or else that the Collector's 


decision was wrong in going into and determining the question, and should be 
therefore set aside for want of jurisdiction. We think that the Judge’s decision 
is right, and that the Collector's decision is wrong, and passed without jurisdic- 
tion. By the provisions of sections 9 and 11 of re VI. of 1862, the plaintiff 
in this case had certainly the right to measure the lands comprised in his estate, 
and that right was clearly subject,to this restriction, viz., that the measurement 
should be made according to the standard pole of the pergunna; and possibly 


had this been a case of application for measurement under section 10 of the Act, 


the Collector might have had jurisdiction to declare the length of the standard 
rod, and the Judge might have had jurisdiction to entertain and determine an 


* Special Appeal, No. 70 of 1869, from a decree of the Judge of Tipperah, dated the 
22nd October 1868, affirming a decree of the ei es Collector of that district, dated the 


29th July 1868. 
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“ person or his representative within the same time after the disability shall 1869 
“ have ceased as would otherwise have been allowed from the time when the Momanar Aut 
“cause of action accrued, unless such time shall exceed the period of three Basan rom 
“years, in which case the suit shall be commenced within three years from the v. 
“ time when the disability ceased; but if at the time when the cause of action a e 
“accrues to any person, he is not under a legal disability, ` uno time shall be 
“ allowed on account of any subsequent disability of such person or of the 
“legal disability of any:person claiming through him.” Here itis quite clear 
that the cause of action arose to the plaintiff from the cessation of possession on 
the part of his father from whom he derived his title and as it has been clearly 
found as a fact that from more than 20 years before suit, 7. e. five years before 
the plaintiff's father’s death, neither the plaintiff nor his father had been in 
possession, the cause of action actually accrued to the plaintiff under the pro- 
visions of section 11 so as to bar the suit, 
The appeal is therefore dismissed with costs. 
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Before Mr. Justice Macpherson and Mr. Justice E, Jackson. 


PRATAB CHANDRA BINWA (Puiarntirr) v. RANI SWARNAMAYI (DEFENDANT. }* 1869 


June 2, 
Limitation—Mesne Profits. 


In a suit instituted after Act XIV. of 1859 came into force, mesne profits can only be 
recovered for the six years next preceding the institution of the suit. 

A regular suit for mesne profits will lie after,a suit for possession, if ın the latter suit no 
question of mesne profits was ainol or decided, 


Prarnrirr instituted a suit in 1851 to recover possession of certain lands, the 
final decision in which was not given-in his favor till 31st July 1863. On the 
27th September 1866, he sued for mesne profits of the lands, due from 1843, the . 
date of his dispossession, to June 1866, the date of his re-entry in execution. * 
The lower Court held that by clause 16, section 1, Act XIV. of 1859, plaintiff's 
claim for mesne profits could not be admitted for a period over six years— Baboo 
Ishoree Nundi Dutt v. Parbutty Churn Jha (1); and further that plaintiff 
could not sue by regular suit for the mesne profits accruing between the 
institution of his suit for possession and the execution of his decree. 
Chennapa Nayadu v. Pitchi Reddi (2). 


Mr. R. T. Allan and Baboos Anukul Chandra Mookerjee and Tarini Bhutta- 
charjee for appellant. 

Baboos Srinath Das and Bhagabati Charan Ghose for respondent. 

* Regular Appeal, No, 28 of 1869, from a decree of the Deputy Commissioner of 
Gowalpara, dated the 27th November 1868, 


(1) 3 W, R., 18. (2) 1 Mad. H. O. Rep., 453. 
ll—g 
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1869 The following judgment was given by : 
PraranCnan- MACPHERSON, J.—The first ground taken by Mr. Allan for the dapat’ in 
aii le this case is that six years’ limitation will not apply in the present instance ; be- 


Rant cause; ‘although this suit was instituted in 1866, the former suit, which terminat- 
SWARN AMATI. od with a decree for possession in favor of the plaintiff, was instituted long 
before the passing of Act XIV. of 1859. But it appears to us that the present 
suit, having been instituted after Act XIV. of 1859 came into force, is subject 
to the provisions of that law, and that that law alone will apply; consequently 
we think that in no case can the plaintiff recover mesne profits for more than 
the six years preceding the institution of the suit. ? 
The second ground of appeal is that the Deputy Commissioner is wrong in 
holding that the plaintiff cannot bring a regular suit for mesne profits which 
: fell due within the period from the institution of the suit for possession in 1851 _ 
to the execution of the decree in 1866. we 

The Deputy Commissioner relies upon a decision of the Madras High 
Court, Chennapa Nayadu v. Pitcht Redd: (1.) That case does not accord with 
decisions of this Court; and there is no doubt that, according to the principle 
land down in the decision of the Full Bench, in the case of Madhusudan Lal 
v. Bhikari Sing (2), as also in various later decisions of this Court upon this 
point, a regular suit for mesne profits will lie after a suit for possession, if in 
that suit no question.of mense profits was raised or decided. The plaintiff is 
entitled to a decree for such mesne profits as may have accrued within 
six years prior to institution of suit. 

The case must be remanded to the lower Court, in order that it may ascer- 
tain the amount of mesne profits. Any claim or statement made by the 
defendant as regards the value or profits realised from the property will be 
: admissible as evidence against him, though not conclusively. 

Each party will bear his own costs of this appeal. - 


Before Mr. Justice E. Jackson and Mr. Justice Mitter, 


1869 HARLAL TEWARI (PLAINTIFF) v. THE COLLECTOR OF BHAGULPORE anp 
une 2. ANOTHER (DEFENDANTS. )* 
$ Settlement—Powers of Revenue Boards, 
‘ A settlement of a resumed lakhiraj estate being made by the Collector with the plaintiff - 
Das “ subject to the orders of the Board pf Revenue,” the Board, or the Commissioner acting 
under rules laid down by them, may cancel the settlement at any time. 
~ Mauza Tursua, a resumed lakhiraj estate, was, from 1861 to April 1864, 


under measurement with a view to settlement. On lst April 1864, the ex- 


* Special Appeal, No. 2728 of 1868, from a decree of the Additional Judge of Bhagul- 
pore, dated the 14th July 1868, reversing a decree of the Principal Sudder Ameen of 
that district; dated the 28th February 1867. 


(1) 1 Mad. H. ©. Rop., 453, (2) Case No. 249 of 1865, Sept. 15th 1866. 


VOL. 11. APPENDIX. ` 83 


lakhirajdar put in a petition in regard to the amount of rent to be paid, from 1869 
which the Collector inferred that he declined settlement ; and no other offers HAaRrLAL 


__ being made, the estate was on 29th June declared khas. On the 26th October P 


the plaintiff in this suit took a 20-year's lease of the land, at a rent of rupees Tur COLLEC- 
371. In the amalnama, or possessory order, it was stated that this settlement EE a eN 
would be subject to the orders of the Board of Revenue, but no such condition 
appeared in the kabuliat given by plaintif. On 13th December, the ex-lakhiraj- 
dar made another offer which the Collector, on, the 9th January 1865, declined 
to accept, as a settlement had been concluded. Onthe 7th February, the 
‘lakhirgjdar appealed to the Commissioner, who on 13th October wrote to the 
Board saying that as more than three months had elapsed between settlement and 
the lakhirajdar’s appeal, he was doubtful of his power to interfere, and therefore 
asked the Board to cancel the settlement. with the plaintiff, which the Board did 
~ on 19th October 1865. Theplaintiff then sued Government and the lakhirajdar 
for recovery of possession and confirmation of his lease. The first Court held 
that the words “subject to the orders of the Board” were surplusage, 
and not intended to have real effect; that settlements under rupees 600 
were by the Board’s Rules confirmed by the Collector, subject only to 
revision by the Commissioner; and that the Commissioner must be held 
bound to exercise his power within a reasonable time which might be taken 
to be three months, the period within which the Collector's proceedings must be 
reported to him. The first Court gave the plaintiff a decree. The Judge on 
appeal held that the Board of Revenue could exercise powers of revision at any 
time in settlement cases. Regulation I. of 1829, section 4, clause 2, enables the 
Governor General in Council to lay down rules for the guidance of the Board. 
On 27th June 1842, the following rule was laid down: “ The Board of Revenue is 
competent, with or without appeal, to call for, revise, or alter any proceedings 
of the Commissioner or other subordinate Revenue Authority, not made final by 
law.” The Judge held that the Civil Courts could not determine the time 
within which the powers might be exercised, and that they could be exer- 
cised at any time. He further held that although section 29, Regulation VII. 
of 1822, prescribed three months as the period of appeal from a Collector's 
order, there was nothing to make that order final, and not open to revision after 
three months. He also overruled a contention that under the Board’s Rules it 
was the Commissioner’s business and not the Board’s to revise a settlement 
under rupees 500. The Board’s powers were not limited by such a rule. The 
Judge on these grounds reversed the decision of first Court. 


Mr. W. B. Money and Mr. J. S. Rochfort and Baboos Ashutosh Chatterjee 
and Chandra Madhab Ghose for appellant. 


Baboos Anukul Chandra Mookerjee, Jagadanand Mooherjee, Purna 
Chandra Shome, and Annadaprasad Banerjee for respondents. 


The following judgment was delivered by 


- Jacnson, J.—It appears to me that the decision of the lower Appellate 
Court is correct. The agreements entered into between the Collector and the 
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‘special appéllant were distinctly declared by the Collector at the time and so 
stated in the agreements to be not final, but subject to the consent of the 
Board of Revenue. Those agreements were subsequently brought by the 


Ve 
Tre Corzo- Commissioner of the Division to the notice of the Board of Revenue. The 


TOR OF 
DBHAGULPORE, 


Commissioner was of opinion that the arrangements proposed by the Collector 
were not proper arrangements, and the Board of Revenue concurring with the 
Commissioner refused to sanction the agreements entered into by the Collector, 


_ set them aside, and ordered other agreements to be made. It is said that 


Sy 


great delay occurred in the action taken by the Commissioner and the Board 

of Revenue, and it is also said that the Collector in fact never intended that 

the agreements entered into by him should be subject to the consent of the 

Board of Revenue; that the agreement was drawn out in an old form which 

had been long abandoned, ang in this way alone had the words “ subject 

to the consent of the Board of Revenue” crept into it by accident; that 
in fact the Collector never submitted his proceedings for the sanction of the 

Board, but that under the rules promulgated by the Board itself the Collector 

had full authority to enter into agreements of this description of his own 

accord, and without obtaining the sanction of the Board. The lower Appellate 

Court has rejected all these objections, on the ground that the Board of 

Revenue had full power under the law to interfere in the act of the Collector, 

and that no time having been laid down in the law within which it was to, 
exercise those powers, it could interfere at any time. 

The agreements in this case referred to the settlement of some lakhiraj land 
which had been resumed. It had been settled from time to time with different 
parties, but the settlement had come to an end, and it was necessary to re-settle 
the land. The ex-lakhirajdar was the person entitled to the settlement. 

He put in a petition asking for a settlement at lower rates than had been pro- 
posed. ‘The Collector considered that this petition wasa refusal to take the 
settlement at the rates proposed. The Collector accordingly entered into a 
settlement with the special appellant. The ex-lakhirajdar after some delay 
brought the matter to the notice of the Commissioner. That officer and the 
Board of Revenue considered that the ex-lakhirajdar had not refused the 
settlement, but was entitled to it, and ordered the settlement to be made with 
him. The special appellant has now brought this suit to recover possession 
of the resumed estate, alleging that the agreement with him was final, and 
could not be set aside. As the settlement made with the special appellant 
was distinctly declared to be subject to the order of the Board of Revenue, 
and it is not shown or proved in any way that that clause.of the agreement 
crept into the settlement by mistake, we might decide upon that alone that 
the Board of Revenue had full power to interfere. If the rules of the 
Board of Revenue are to be looked to, then the Commissioner had full power 
to interfere, and did interfere in accordance with those rules, though it may be 
that as there had been some delay before the case was brought to his notice, 
and as the agreement distinctly referred to the consent of the Board of 
Revenue, he preferred to obtain the Board’s consent before he passed orders 
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in the case. The argument that ifthe Commissioner did interfere, he was 1869 
bound to interfere within one month, because that is the period laid down for Hannan | 
appeals to him, cannot in my opinion stand. It may be that appeals must be Te n 
preferred within one month, but no time is laid down in the rules within which ee OT 


the Commissioner was bound to exercise his power of revision, andit Was BHAGULPORR. 
these powers of revision which he exercised in this case, and not his powers on 
appeal. Whether then the Board of Revenue had power itself to interpose in 
the settlement or not, it does not seem to be denied that it had authority to 
make rules under which Settlement Officers were to conduct settlement pro- 
ceedings; and even under those rules the orders passed by the Commissioner 
were legal. The Commissioner had authority to set aside the settlement, and 
did do so. The plaintiff must fail in his suit eyen upon this ground. It is 
`- not necessary under these circumstances to examine the law laid down by the 
Judge as regards the power of the Board of Revenue to set aside such a 
settlement as this. We dismiss this appeal with costs. 


Mirren, J—I concur. The plaintiff is bound by the terms of his lease, 
and under those terms the Board had full power to interfere. 





Before Mr, Justice Bayley and Mr. Justice E, Jackson. 


MUNSHI GOLAM NABI anp orners (PLainrivrs) v. BISWANATH KAR AnD 1869 
OTHERS (Derenpanrts.)* June 3. 


Wrongful Possession—Award—Limitation—Act XIV. of 1859—Cause of Action. 


In a suit for recovery of possession of a share in a certain talook, on the allegation that 
the plaintiff bad been dispossessed under an award passed under section 15, Act XIV. 
of 1859, the defence set up was that the plaintiff was not in possession of the property within 
12 years of suit. Held, that the wrongful possession which the plaintuff held during the 
few months before the award under Act XIV. was no possession which could take his case 
out of the Statute of Limitation, That the dispossession under the award did not give him 
a fresh cause of action. 


Baboo Ramanath Bose for appellants. 

Baboo Kali Krishna Sen for respondents. 

Tne facts are fully stated in the judgment of the Court, which was deli- 
vered by . 


Jackson, J.—This suit was preferred by Munshi Golam Nabi and others 
to recover from Biswanath Kar and others possession of one-anna share of 
Kismut Nischinpore. 


Special Appeal, No. 203 of 1869, from a decree of the Additional Subordinate Judge 
of Mymensingh, dated the 10th November 1868, reversing a decree of the Moonsiff of 
that district, dated the 17th August 1867 
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1869, «~~ The plaintiffs stated that they’ had purchased this property on the 30th 


MONSE, š 


"Baisakh 1273; that they had obtained possession of it, but that the defend- 


sae NABI ants had brought a suit against them under section 15, Act XIV. of 1859, 
Biswanare and under that section and by the decision in that*suit they had been 


Kar, 


+ 


dispossessed ; and the plaintiffs alleged that their cause of action was their 
dispossession by the defendants under that decision. 

The defendants alleged that neither the plaintifs nor the “Binintifts vendor 
had been in possession of the estate in dispute at any time within 12 years of 
the suit, and that the plaintiffs’ suit was barred by limitation. 

On the point of limitation the first Court decided that as the plaintiffs were 
in possession for a few months previous to the decision passed under section 15, 
Act XIV. of 1859, they were in possession for those few months within 12 
years of the institution of the suit, and their claim therefore was not barred 
by limitation. 


The Appellate Court has reversed that decision. The Appellate Court 
has found that the plaintiffs’ cause of action did not originate in the decision 
under section 15, Act XIV. of 1859, but that for 16 or 17 years before that 
decision the plaintiffs’ vendor had been out of possession. The Appellate 
Court therefore considered the few months’ forcible possession which the 
plaintiffs had obtained to be no possession at all, and in no way to bar the 
effect of the law of limitation. 


The case of the plaintiffs was that their vendor and the defendants were 
joint members of un ijmali Hindu family, but that they separated in 1268 ; 
that this property now in dispute was purchased by the family prior to the 
separation, and that therefore the plaintiffs’ vendor had been entitled to a 
share of this property along with his other brothers, and that this share he 
had sold together with other properties, 


The case of the defendants was that the separation between the joint 
brothers took place so far. back as 1254, and that the disputed property had 
been purchased after the separation by the other brothers, and that the plain- 
tiffs’ vendor had no connection with it. The finding of the Appellate Court 
upon those disputed points is, that from the evidence of ghe witnesses examined 
‘for both parties in the case, although it was not clearly found in what precise 
year the separation took place, still it was clearly established that 16 or” 
17 years ago the family separated. Also that the evidence on the record 
did not at all prove that the vendor of the plaintiffs, after he had separated 
from his paternal uncles, was ever in possession of the property in suit. The 
Subordinate Judge goes on to find that the plaintiffs also were not in possession 
of the disputed share within 12 years of the institution of this suit. In fact ` 
the Judge found that within 16 or 17 years before the suit, neither the plaintiffs 
nor their vendor had been in possession, The Judge of the lower Appellate 
Court differed from the first Court, and held that the few months’ forcible pos- 
session prior to the decree passed under section 15, Act XIV. of 1859, did not 
in any way bar limitation, but considered that, in such a case the original cause 
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of action must be looked to. Looking then to that cause of action, the Judge 
held that the suit was barred by limitation. 


1869 
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On special appeal the same point has been taken before us. Itis said that Sheers Nant 
the plaintiffs obtained @ fresh cause of action when they were dispossessed by Biswaxans 
AR 


the decision,under section 15, Act XIV. of 1859. The latter part of the clause 
is to this effect : “ But nothing in this section shall bar the person from whom 
“ such possession shall have been so recovered, or any other person, from 
“instituting a suit, to establish his title to such property and to recover posses- 
“gion thereof within the period limited by this Act.” The-first point therefore 
is as to how we are to read the words “ period limited by this Act.” What is 
the period of limitation assigned by this “Act to suits to recover possession of 
immoveable property ? Section 1, clause 12, lays down the period of 12 years 
from the time that the cause of action arises as the period of limitation. 
Taking the facts then as found by the lower Appellate Court, viz., that the 
plaintiffs’ vendor separated from the Hindu family with which he had previous- 
ly been joint about the year 1254, or at least 16 or 17 years before the institu- 
tion of this suit; that neither the plaintiffs’ vendor nor the plaintiffs were 
ever in possession of this disputed property until they took forcible possession ; 
and that the only time during which, within that period, they had been in pos- 
session was the few months during which they held such forcible or wrongful 
possession, the question is, when under, such circumstances did the plaintiffs’ 
cause of action arise? According to the plaintiffs’ statement their vendor 
Was in possession in 1263, and remained in possession from 1263 up to the 
present time, and that the dispossession has only taken place in consequence 
of the decision under section 15, Act XIV. of 1859. If the plaintiffs had proved 
the facts of this case as stated by them, no doubt their suit would not be 
barred by limitation, for the cause of action would then arise as stated by 
them, but the facts being found against them, it is quite clear that on the day 
on which they were dispossessed no cause of action accrued to them. If they 
had been dispossessed for 15 years, forcible possession for a few months in 
the 16th year gave them no fresh cause of action. - If we were to hold that 
any fresh cause of action arose to them on such date, it would be holding that 
wrongful and forcible possession was equivalent to honest and legal possession. 
It would be altogether defeating the object and policy of the law. Although 
there is no direct precedent on the point, there is a case of Mookhto Keshee 
v. Ranee Lukhy (1) in which the same view of the law has been taken with 
reference to a decision under Act IV. of 1840,*which was an Act for possessory 
suits, as much as section 15, Act XIV. of 1839. 

We are of opinion then that the plaintiffs have not proved that their cause 
of action arose from the date stated by them, and that they have not proved 
that their cause of action arose within 12 years of the institution of the suit, 
and on this ground we hold that the lower Appellate Court was right in say- 
ing that limitation barred this suit. 

We therefore dismiss this special appeal with costs. 

(i) 1 Hay’s Rep., 396, 
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SE Before Mr. usto Kemp @ qnd ir, re Glover. 
MITRAJIT SING AND OTHERS (Deriora) ¢ v. BABOO TUNDAN SING 
(PLAINTIFY.)* : 
om 


Enhancement of Rent--Presumption under s. 4, ‘Act X, of 1859. 


Me 


In a suit for enhancement of rent the ryot pleaded that he hal held cortan „lands from 
generation to generation at a uniform rate; that he was therefore entitled to claim the 
presumption arising under section 4, Act X. of 1859; that he shouldbe allowed to 
date his claim from the date of the permanent settlement, 

Held, that he was entitled to such presumption on showing that he had paid rent at a ` 
uniform rate for a period of twenty years previous to the suit. $ 


Baboo Debendra Narayan Bose for appellant. 


Moulvie Syud Marhamat Hossein for respondent, 
Tae judgment of the Court was delivered by = / 


Guover, J.—This was a suit for enlfancement of rent on 87 bigas 10 
katas of land from the year 1275, after notice. The defendant pleaded that 
the land had been in the possession of himself and his predecessors from 
generation to generation at a uniform rate, and that he was entitled therefore 
to the presumption arising under section 4 of Act X. of 1859; he also object- 
ed to the grounds of enhancement as stated in the notice and likewise to the 


amount of land which the plaintiff stated he was possessed of. His allegation 


was that be held 2 bigas 10 katas less than was stated by the plaintiff. 
The first Court considered that there was no presumption arising in favor 


of the plaintiff ; that a variation in the rate of rent was proved, and that there 


was no evidence that the defendant held below, the rates prevailing in adjacent 
lands possessing similar advantages, but for the reasons given by him the 
Moonsiff gave the plaintiff a decree at the rate of 3 rupees per biga. 
This decision dissatisfied both parties, and two appeals were preferred to the 
Judge, the result of which was that the plaintif got a decree for enhance- 
ment at the rate of 7 rupees per biga, the Judge holding that the pattd 
by its terms showed that there had been a variation in the rate of rent sub- 
sequent to the decennial settlement, and that no presumption arose under 
section 4 of Act X. of 1859. i 

The only point which it is necessary for us to notice in special appeal is the 
one arising under section 4 of Act X. of 1859. The special appellant contends 
that the wording of his written statement sufficiently shows that he claimed 
the whole of the lands from the date of the permanent settlement, especially 
when in that statement he made a special reference to, and claimed the benefit 
of, section 4 of Act X. of 1859. It has been ruled in several decisions of this 


* Special Appeal, No. 608 of 1869, from a decies of the Judge of Patna, dated the 12th 
December 1868, amending a decree of the Deputy Collector of that district, dated the 15th 
September 1868. 
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Court, that where a ‘ryot pleads that he and his family Live held certain lands ~ 1869 
from generation to generation, and on.the stren gth of that holding claims the Mrreasrr Sino 
benefit of the presumption arising under section 4 of Act X. of 1859, that he rioa TUN- 
should be supposed to“lave dated his claim from the date of the permanent: . pan SING. 
settlement ; aput that where a tenant fixed some particular date as the one from 
which his teñanëy commenced, no matter how remote that date might be, if | 
subsequent to the permanent settlement, he was no longer entitled to claim the 
benefit of the presumption arising under section 4. 

In this case it is quite clear that the defendant did claim to be entitled to 
the presumption that-he held from the date of the permanent settlement, and 
if he can prove that he has paid a uniform rate of rent for 20 years before the 
institution of the suit, he is entitled to that presumption.’ It has been argued 
on the other side that the wording of the patta itself shows that there was 
a variation in the rate of rentin the year 1249, F. S. We have had this patta 
read to us, and it does not appear that there was any such variation as stated 
by the plaintif. The reason for executing this patta was that before the 
year 1249, the tenant in possession-had been paying rent inkind, and the patta 
was to make arrangements for the payment, in future, of the rent in cash, and. 
the deed states that a rent of 2 rupees per biga will for the future be 
taken in lieu of the rent in kind. 

Of course it is a simple impossibility for any body to say or prove after such 
a long period of years what was the actual value of the rent in kind paid up 
to the year 1249, inasmuch as that rent must have depended on very many 
circumstances, such as the fertility of the ground, the changes of seasons, and 
a hundred other things, but it seems quite clear to us that the fixing of 
2 rupees a biga in lieu of what had been paid in kind was tantamount 
to saying that that money represented and was equivalent to what had been 
paid before in another way. The law throws the burden of proving anterior 
variation on the party asserting it; if in this case the ryot shows that he has 
paid rent at a uniform rate for 20 yedrs, he need do nothing more, and it will be 
for the landlord to prove that in some one of the years previous to the year 
1249 the rate of rent has varied. 

As the question of-uniformity of payment of the rent for 20 years before 
suit has not been gone into by the Judge in the Court below, we think that 
the case must be remanded for the purpose. If the defendant can prove that 
for the last 20 years he has paid at a uniform rate of rent, he is entitled to the 
benefit of the presumption arising under section "4 of Act X, of 1859, for there. 
is nothing in the wording of the patta showing a variation in the -year 1249. 


Costs to follow the result. 
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oe * Before Mr. Justice Bayley and Mr. Justice Hobhouse. 
> "I8 UDAI TARA: CHOWDRAIN (Prarxtirr) v, KHAJA ABDUL GANT, 
cleat dis (DEFENDANT.)* * 


Dispossession-—Claim under Act VIII, of 1859, s. 280%-Onus Probandi. 


One shareholder being dispossessed by the other of a certain jalkar in execution of his 
decree, brought a suit under section 230, Act VIIL of 1859, alleging that the jalkar had 
been a part of their joint mehal, and that on partition thereof the jalkar was left ijmali, 
The decree-holder set up that the jalkar had been formed after the partition, and by 
diluvion of one of his own villages. 

Heid, that the onus was upon the claimant to prove his case, 


Baboo Tarini Kant Bhutiacharjee for appellant. 
Mr. C. Gregory for respondent. 


‘ Hosnovsr, J.—This was a suit under the provisions of section 230 of the 
Code of Civil Procedure to recover possession of a certain jalkar, of which 
‘the plaintiff alleged she had been in possession as part of her share of Pergunna 
Attia, and had been dispossessed by the defendant. The plaintiff's contention 
was that she was one of the 8-anna shareholders of one part of -tbe mehal, 
and that the defendant was one of the 8-anna shareholders of the other part 
of the mehal ; that this mehal had been partitioned in 1838; that by that parti- 
tion the Jalkar Mehal was left in the joint possession and enjoyment of all the 
shareholders of the 16 annas, and so had been held by them ever since ; and that 
the particular fisheries of which plaintiff sought to recover possession were 
part of that mehal. 

The defendant does not seem to have denied the partition in question, nor 
‘ that the Jalkar Mehal at the time of that partition was-left and had been 
ever since held ijmali ; but he averred that the particular jalkar for which .the 
plaintiff sued was not a part of the Jalkar Mehal created by the partition of 
1838 and heldijmali; but had been created since the partition by the diluvion 
of one of his villages in the mehal, and had been ever since held by him as 
proprietor, 

Both the Courts below have found that the plaintiff has failed to establish 
her case, and have dismissed her suit. l 

In special appeal it is urged that the Courts below have proceeded on a 
wrong theory and thrown the burthen of proof upon the wrong person, and 
two cases are quoted, Govind Chunder Shaha v. Khaja Abdul Gunny (1) 
and Korunamayt Chowdrain v. Joy Sundur Chowdhry (2). In both these cases, 
it seems to us, there was no contention but that the jalkars in question were a 
part of the original Jalkar Mehal or had sprung out of it, or were additions to it. 


‘ 


* Special Appeal, No. 220 of 1869, from a decreg of the Subordinate Judge of Mymen- 
sing, dated the 11th November 1868, affirming a decree of the Moonsiff of that district, 
dated the 27th March 1868. 


(1) 6 W. R,, 419 (2) W. R., 1864, 267. 


& 


VOL! IIL] . APPENDIX... 91. 


However the first question that arises and was in issue between the parties was 1869 
whether the two particular jalkars in dispute were a part of the Jalkar Mehal Upar Tara 
held ijmali by the plaintiff and the defendant as such part of such Mehal. ak ia 
In such a case the burthen of proof was clearly upon the plaintiff to start her Kuasa Anpu 
ease, by slowing that the particular jalkar in question was a part of the ae 
jalkar Mehal held i in ijmali by the parties ; and as pointed out by Mr. Gregory, it 
was especially necessary in this case that the plaintiff should prove the posses- 
sion which she set up, because a suit under the provisions of section 230 can. 
only proceed on n the ground that the plaintiff was bond fide in possession of the 
property which she sues to recover, while here we have a distinct finding of 
the lower Appellate Court to the effect that “ there is an entire want of evidence. 
“as to the plaintiff's possession.” i 

We think, therefore, that the Courts below were right in throwing the bur- 
den of proof on the plaintiff. Neither in regard to the other ground of objec- 
tion taken, do we think that the lower Appellate Court erred in law in the 
reasons which it gave for rejecting the oral testimony of the plaintiff. ` The 
Court said that it was of a conflicting nature; that it was hearsay and open to 
doubt as that of persons who were either interested to: speak for the plaintiff 
or not likely to have knowledge of the facts to which they were supposed to 
be speaking. 

We dismiss this special appeal with costs. 


~ 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 
PADMA LOCHAN (DEFENDANT) v. SIRDAR KHAN (Prawntirr.)* 1869 
: i June 7, 
Remand—Act VHI. of 1859, 3. 148—Fresh Evidence. 


When a case isremanded by an Appéllate Court fora trial under section 148, Act VIII, of 
1859, the Court of first instance has no authority to receive new evidence, nor the lower 
Appellate Court to decide thereupon. 


Baboo Rashbikari Ghose for appellant. : 
Baboo Ananda Chandra Ghosal for respondent. 


Bayiry, J.—We think that this special appeal ought to be decreed with 
costs, and the judgment of the lower Appellate Court reversed. 

Plaintiff sued for confirmation of ijardari rights, and claimed the lands 
as rent-paying lands, and sued also for: assessment of rents. It is necessary 
to see whether the lands in dispute were rent-paying lands, and whether 
plaintiff had evidence on the record to show that he collected rents from 
these lands. The plaintifs suit for rent was dismissed on the 27th of April 
1867. And upon this dismissal the plaintiff instituted this present suit on the ` 


* Special Appeal, No. 269 of 1869, from a decree of the Subordinate Judge of Tippera, 
dated the 12th November 1868, affirming a decree of the Sudder Moonsiff of that district, 
dated the 28th May 1868, D . 


. 


92 


1869 


PADMA 
OCHAN 
Ve 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R 
allegation that he had been dispossessed. On the 10th of September 1867 


“he was ordered to produce his witnesses, and the Ist of November was fixed 


as the date of hearing. But as on that day, which was the fourth day after 


Smpar Kiran. the reopening of the Court, neither plaintiff nor his pleaders appeared, the 


a 
mc 


case was dismissed agreeably to section 114, Act VII. of 1859. , An applica~ 
tion was then made under section 119 of the Act for anew trial, on the 
ground that section 114 did not strictly apply to thespresent case. The 
retrial was refused, and the case was again dismissed, but the Judge, in 
appeal, directed a determination to be come to under the provision of sec- 
tion 148, - Then, after remand for this purpose, new witnesses and new docu- 
ments were produced, and the suit of the plaintiff was decreed. From this 
decree of the first Court an appeal was preferred to the Judge; and the 
Judge dismissed the appeal of the defendant and Sonne tibe decision 
of the first Court, 

The grounds taken inspecial appeal against the decision of thelower Appellate 
Court are :—Ist, that with respect to the plea of limitation, the lower Appel- 
late Court bas erroneously placed the burthen of proof upon the defendants, 
and 2nd, that the lower Appellate Court had not the -authority to decide 
the case upon documents admitted subsequent to the completion of the record, 
contrary to the provisions of section 148, Act VIII. of 1859. Both these pleas 
are good., The lower Appellate Court’s judgment is erronéous, and must 
therefore be reversed; the case was remanded to be retried under the terms 
of section 148, Act VIII. of 1859, which is as follows: If either party to 
“a, suit to whom time may have been granted shall fail to produce his proofs, 
“or to cause the attendance of his witnesses, or to perform any other act 
“for which time may have been allowed, the Court shall proceed to a decision 
“of the suit on the record; notwithstanding such default.” 

The words of the law are that the Court shall proceed to a decision of the 
suit on the record, and not that the Court may proceed to a decision of the 
suit, and consequently the Court was not justified in taking and in determin- 
ing on any evidence not on the record when the case was remanded, and such 
evidence must therefore be taken as if it had no existence. . 

Tt would then ordinarily be necessary to remand the case in order that the 
Judge might come to a finding on any other evidence legally on record. Tt is 
pointed out to us however that there is no evidence, other than that taken 
after remand, on the record in support of plaintiffs’ case. 

_ We have ascertained that the fact is so, and it is therefore unnecessary to 
remand the case ; and it remains only to dismiss the plaintiff's suit, and decree 
this special appeal, with costs of all Courts. 
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Before Mr. Justice Loch and Mr. Justice “Mitter, 


BHOLAI MANDAL (one OF THE Doaa) v. JARIF GAZI AND ANOTHER 
Naa (PLAINTIFFS. )* 
ae Title—Possession, 

e i ini $ . ° . e 
- Where a plaintiff sued to recover’ possession of certain lands under a mowrasi patta 
which had been lost, and proved ten years’ possession, held, that such. possession alone 
would not entitle him to recover possession of the land, but that he must prove the specific 
title set up by him. ” 


Tes plaintiffs sued fo recover possession of three bigas of land, alleging 
that they held: under a mowrasi patta granted to them in 1257 (1850) 
by the defendants Bholai Mandal, Karim Mandal, and Hanip Mandal, 
gantidars, and that they were in possession under that patta till the 
2nd Falgoon 1274 (1867) when they were dispossessed by the fourth defend- 
ant Nabin Gazi. 

The ‘plaintiffs were unable to produce the mówrasi patta under which 
they claimed, and stated that it had been destroyed in the cyclone of 1271 
(1864) together with the dakhilas up to that date: but they produced 
dakhilas subsequent to that period. The gantidar defendants denied that 
the plaintiffs had possession of the land before 1271, and that the plaintiffs 
held a mowrasi lease at all; but they ssid that the plaintiffs were in possession 
from 1271 (1864) to 1274 (1867) under .a lease for. a fixed period of three 
years, and they produced a kabuliat which they stated was given to them 
by the plaintiffs; and that in 1274 (1867) on the expiry of the said lease they 
relet the land to Nabin Gazi. 

The Moonsiff dismissed-the plaintiffs’ suit on the ground that they had not 
proved the title set up by them; and that no possession by them for more 
than three years had been proved. The Judge. on appeal reversed 
this decision. He placed no reliance on the genuineness of the kabuliat 
filed by the defendants; considered the plaintiffs to have proved pos- 
session for not less than ten years, and gave them a decree for pos- 
session of* the lands, The defendant Bholai Mandal appealed to the High 
Court. 

Baboo Anand Gopal Palit for appellant. : 

Baboo Amar Nath Bose for resporident. 

The judgment of the Court was delivered by 


Locs, J.—In this case the plaintiffs sued to recover possession on the ground 
of holding under a mowrasi patta, and made the gantidars from whom they 
held the lease and also Nabin Gazi by whom, aed ‘say they have been 
dispossessed, defendants in the case. 

* Special Appeal, No. 8265 of 1868, from a decree of the Judge of yi Pais dated 
the Gth November 1868, reversing a decree of the Moonsiff of that district, dated the 7th 
May 1868. 
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The Judge in appeal has found that the plaintiffs held possession for not 
less than 10 years, and the Judge says that “ as the defendants have failed to 
“justify the dispossession of the plaintiffs of their own authority, and as they 
“did not obtain the eviction of pena by process of law, the plaintiffs are 
* entitled to be replaced in possession.” 

The Judge goes on to say “it does not lie with the Court to deterfnine in 
“ this suit the terms on which the plaintiffs are entitled to hold the lands 
“or whether they are entitled to hold the lands for a further period; 
and he gave the plaintiffs a decree for possession. 

In special appeal itis urged that the plaintiffs coming in upon a specific 
title, that is holding from the defendants under a mowrasi patta, were 
bound to prove their title; and we think that this contention is correct. ‘The 
plaintiffs made the landlords parties to this suit, and we think that they 
cannot ‘recover unless they prove the existence of their leasc, and it is no. 
sufficient for them ‘merely to prove occupation for 10 years, the Judge not. 
having found more than that period in their favor; and there is no proof 
of mowrasi tenure. 

. It would be useless to remand the case, we therefore reverse the decree of 
the lower Appellate Court, and affirm the decree of the Court of first ine 
stance, and the appellant will get his costs of all the Courts. 


- 





Before Mr. Justice Bayley and Mr. Justice Hobhouse, 


NILAMBAR SEN (JUDGMENT-DEBTOR) v. KALI KISHOR SEN (DECREE- 
HOLDER. )* 


Improvement of Joint Property—Contribution—Revival of Decree—Jurisdiction. 


In a suit for recovery of a sum of money expended towards improvement of a’ 
joint property, the Court passed a decree that if the defendant would contribute towards 
payment of the expenses for the improvement, he would be entitled to a proportionate share 
of the profits. No steps were taken by the plaintiff from 1863 to revive the decree, but on 
the application of the defendant tendering the amount due from him, and praying to be put 
in possession,,the lower Courts restored the decree and passed an order in his favor. 

Held, that the lower Courts had no jurisdiction to revive a decree at the instance of the 
judgment~debtor. 


Baboo Nilmadhab Bose for appellant. 
Baboo Hem Chandra Banerjee for respondent. 


Tae judgment was delivered by i 


Bayrey, J.—In this case it appears that the appellant, Nilambar Sen, was 
co-sharer of certain property with his brother Pitambar Sen, and was sued by 
him (Pitambar) for certain money expended in the improvement of that 
property. The Court in that case passed a decree in favor. of Pitambar, ‘or 

* Miscellaneous Special Appeal, No. 157 of 1869, from a decree of the Officiating Judge 


of Dacca, dated the 22nd January 1869, affirming a decree of the Moonsiff of that disfrict, 
dated the 28th July 1868, 
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rather in favor of his son Kali Kishor Sen, to the effect that should the 
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defendant, Nilambar, judgment-debtor, contribute towards the payment NILAMBAR SEN 
of the expenses of “Bharati” or improvement of the soil, by filling up kir Kison 


cavities, he would be entitled to a proportionate share of the profits, but 
that if he did not, he should “pay. rent in proportion to the extent of land 
previously held, and of rent before paid by him, and that the decree-holder, 
Pitambar, would continue to get the whole extra profits derived from the 
improvement above referred to. This decree was struck off in the year 1863, 
and has never since been revived by the decree-holder ; and it may be here 


noticed that with the exception of this decree of the Moonsiff, there was ` 


no other decree given to the judgment-debtor, Nilambar Sen. 

The present appellant, Nilambar, now in miscellaneous special appeal asks 
from us, firstly, that the decree obtained by the decree-holder, Pitambar, 
against him and struck off in 1863, as above stated, may be restored to the 
file ; and, secondly, that after paying the Ameen’s fees and the share of 
expense of the “ Bharati,” he the petitioner may be put in possession of the 
homestead of Kandarpa Khan. The Moonsiff and the Judge have both 
rejected this prayer. The Judge has held that under no circumstances could 
the judgment-debtor be put in possession of the lands, as the decree does 
not provide for such possession, but only for a share in the extra profits. 

The judgment-debtor appeals against this order, and urges that he is so far 
a detree-holder as that by the decree it has been ordered that he shall parti- 
cipate in the profits of the property if he paid a certain sum of money, and 
that therefore on payment of that sum, which he is 3 ready to pay, he is entitled 
40 be put in possession. 

Now, in the first place, we cannot allow that when a decree-holder himself 
allows his decree to be struck off, and does nothing to revive it, the decree 
should be revived on the motion of the judgment-debtor ; and in the next 
' place, as the judgment-debtor in this case can shew us no cross suit or decree 
in which any order has been passed in his favor for the possession he seeks 
for, we cannot grant his prayer for possession. But we think that the whole 
proceedings, taken ‘in this case from the date of the revival of the execution 
of the decree up to the present moment have been taken without jurisdiction. 
No application of the judgment-debtor could restore a decree of the judgment- 
creditor which that creditor, for reasons best known to himself, refused to 
execute, and no Court ‘could’ revive a decree abandoned by the only 
person who could execute it, viz. the decree-holder, or one precisely in his 
place. `’ 

We therefore quash the whole proceedings of the lower Courts subse- 
quent to the revival of the execution of the decree as being without jurisdic- 
tion. As the special appellant, however, had no reason to come to this Court to 
revive a decree of which he was not the holder, we think that he must pay the 
costs in this Court. 


EN, 
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Before Mr. Justice Bayley and Mr. Justice Hobhouse, 


LASMANI DEBIA AND OTHERS (DEFENDANTS) v. MAHOMMED HAFEZULLA, 
(PLAINTIFE. )* 


Suit to recover Share of Malikana-—Jurisdictjon of, Small Cause Court—Act XXII. 
of 1861, s, 27—Special Appeal, l 

A suit to recover share of malikana, which the defendant had realized from the 

Collector, isa suit for recovery of a sum of money which has been taken away by 


the defendants to the damage of the plaintiff, and is therefore cognizable by the. Small 
Cause Court; and under section 27, Act XXIII of 1861, no special appeal lies from a 


judgment passed in appeal in such a suit. 
Baboo Nulit Chandra Sen for appellants. 
Baboo Mahini Mohan Roy for respondent. 


Hognovse, J.—The nature of this suit is accurately described in the first 
paragraph of the first Court’s judgment. It is there sdid that “ the plaintiff 
“ has brought this action for the recovery of his share of malikana of Chur 
“ Deskandi formed by the re-formation of his mehals amounting to rupees 
& 62-3 annas out of the entire rupees 311-2 annas which the principal defend- 
“ ants, Nos. 2to 8, have realized from the Collector of Mymensingh (defendant 
“ No. 1), on the allegation that the said principal defendants have taken the 
“ whole amount without giving his share.” : 

From this statement of the plaint it appears thatthe claim was to recover 
a sum of money to the extent of rupees 62, on the allegation that the defend- 
ants hed deprived the plaintiff of that money by keeping it themselves. 

Both the Courts below have given the plaintiff a decree, and the defendants 
now appear as the special appellants before us. But a preliminary objection 
is taken by the pleader for the plaintiff to the effect that under the provisions 
of section 27, Act XXII. of 1861, no special appeal will lie in this case. He 
urges that the suit was of a nature cognizable by a Court of Small Causes ; 
that it was a suit for damages, and that, as is admitted, the amount of the 
money in suit was below rupees 500. It is contended by the pleader for the 
special appellant that the matter in suit was not properly for damages; that it was 
2 question of malikana, or money derived from a proprietary interest in land. 
But it seems to us on the face of the suit that it ‘was a ‘suit for damages. 
Whatever was the original source from which, ‘the’? money was derived, still it 
was a sum of money which was taken by the defendants to the injury of the 
plaintiff, and it therefore represented that which the plaintiff had been en- 
damaged by the defendants. Clearly therefore the matter in dispute was a 
matter of damages. It is next, however, contended by the pleader for the 
appellant, that the suit was not cognizable by a Court of Sriall Causes ; that 


* Special Appeal, No. 2327 of 1868, from a decree of the Additional Subordinate Judge 
of Mymensingh, dated the 3rd June 1868, affirming a decree of the Moonsiff of that 
district, dated the 15th December 1866. -> 
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a question of right was raised and determined jn that suit, and that such a 
question is not one cognizable by a Court of Small Causes. We think however, 
on a persual of the plaint itself and on the understanding between the parties 
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as represented by the statements on record as to the point at issue, that no AATOAED 


question of right was determined, and that though such a question was raised, yet 
it was simply raised incidentally in order td-the determination of the question 
of damages. The plaintiff did not sue to have his right established to a parti- 
cular share in the land from which malikana was derived. He simply 
asserted that share, and then claimed to recover the money due in reference 
to that share. And the case seems to us to be clearly of the nature contem- 
plated by the decision of the Full Bench, on which the pleader for the special 


respondent relied (1). The suit was in fact a suit to recover a certain sum of. 


money, and a question of right was simply raised as a question incidental to 
the question of the recovery of the money. We think therefore that the 
provisions of section 27, Act XXXIII. of 1861, bar a special appeal in this case, 
and we therefore dismiss this appeal with costs. 


Before Mr, Justice Bayley and Mr, Justice Hobhouse. 


ISWAR CHANDRA CHUCKERBUTTY (ONE or tHe DEFENDANTS) v. BISTU 
: CHANDRA CHUCKERBUTTY (PuarntiFr,)* 


Sale—Suit for Possession—Grounds of Decree—Act VIII of 1865, B. C., s. 16—Incumbrance. 


Ata sale held under Act -VII of 1865, B. C., the defendant purchased a shikmi 
tenure, and obtained possession thereof. Subsequently he ousted the plaintiff from certain 
lands, and hence the suit by the plaintiff for recovery of possession thereof, on the ground 
that property in dispute was a lakhira] tenure created by the Raja of Tippera, and 
that the plaintiff was owner thereof, partly by purchase and partly by inheritance. 
The lower Appellate Court found as a fact that the late shikmidar and not the Raja had 
granted the lands in dispute as bramatar, but not in favor of the person through whom 
the plaintiff claimed. It however passed a decree in favor of the plaintiff, as he had been 
unlawfully dispossessed. 

Held, that the plaintiff having failed to prove the case as set up by him and upon which 
he claimed, cannot be entitled to a decree upon grounds other than those stated in the plaint, 

Held, that under section i6, ‘Act VIIL of 1865, the incumbrances created by the former 
holder was voidable by- the auction- “purchaser, and that the pines should show that the 


former holder could create such right; -2 
e 


Baboo Nalit Chandra Sen for appellate i 


Baboo Kalikrishna Sen for respondent. 
A a 
A im 

* Special Appeal, Nô. 330 of 1869, from a decree of the Subordinate Judge of Tippera, 
dated the 13th November 1868, reversing a decree of the Moonsiff of that district, dated 
the 6th June 1868. 
(1) Case referred to High Court from Small Cause Court of Kishnaghur; Aug. 26th, 1863. 
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‘ Hosñousr, J.—In this case the plaintiff sued to recover certain lands on 


SY 


Iswar Cuan- the following allegation. He said that the lands were lakhira) bramatar 


pra Cuc- 
KERBUTTY 


Vs 
Brstu CNAN- 
pra CHuc- 
KERBUTITY, 


lands within the defendant’s shikmi talook; that they had been created as 
such lakhiraj by the Raja of Tippera, the zemindar of the talook, in favour 
of one Pranballab, and that he, plaintiff, partly by inheritance and 
partly by purchase, had become the possessor of the said lands. The plaintiff 
then went on to say that, on two certain dates which he specified, the defend- 
ant, who was the auction-purchaser, under Act VIII. of 1865, B. Ci, 
of the under-tenure in which the lands were situated, had ousted him of the 
lands by causing a certain bamboo to be put up, and a certain demarcation to 
be made by the peon who went to give the defendant possession of his pur- 
chased property. | 

The defendant denied that the tenure in question was a lakhiraj tenure of 
any kind, and on the issue as to whether or not the disputed land was the 
pluintiff’s lakhiraj property, as alleged by him, the first Court found against the 
plaintiff, and dismissed his suit. 

The lower Appellate Court found the following facts. First of all, the 
Court found that the tenure in question was not proved to be a lakhiraj tenure 
created in the manner set up by the plaintiff; and, secondly, the Court found 
that the talookdar, one Gopinath, whose rights the defendant had purchased 
at auction, had granted a lakhiraj of the disputed bramatar lands of the 
talook not to Pranballab, as set up by the plaintiff, but to one Kasinath ; 
and, thirdly, the Court found that Kasinath had been for a very long time in 
possession of the disputed lands by virtue of his “ lakhiraj.” 

Having found these facts, the lower Appellate ‘Court gave the plaintiff a 
decree not upon his title, but on the ground that he had been unlawfully dis- 
possessed by the defendant, and that he was therefore unquestionably entitled 
to get possession until ousted by due course of law. 

Now, upon the plaintiffs own averments in his plaint, it is quite clear that 
there was no unlawful dispossession. The defendant was an auction-purchaser of 
the shikmi tenure, and in furtherance of his purchase he had possession given 


: to him by an officer of the proper Court in the usual manner, and it was not any 


forcible ouster which was the plaintiffs cause of action, but that cause of action 
was the possession given by an officer of the Court in the manner I have above 
described. It is clear therefore that, on the grounds on which the lower Ap- 
pellate Court has based its judgment, that judgment cannot stand. But the 
special appellant further contends that upon the finding of fact of the lower 
Appellate Court the plaintifi’s suit absolutely fails; and we think that this 
contention is good inlaw. The plaintiff claimed to be put in possession of 
the lands in question as a bramatar tenure, created by the Raja of Tippera, 
the proprietor of the talook, in favor of one Pranballab. The lower Appel- 
late Court has found as a fact that the tenure was not so created, and this 
being so it is evident that the plaintiff's case as set up by himself, the case on 
which he claimed the lands, and on which alone he claimed them, altogether 


VOL. IL] APPENDIX. 99 


fails. We think therefore that, on this ground alone, the plaintifs suit is liable 1869 
to be dismissed. But there is another ground on which it is equally liable to eerie: CHAR- 
be dismissed. The lower Appellate Court has found as a fact that whatever DRA mela 
title the plaintiff had, he derived from oe Gopinath, the shikmi talookdar. If v. 
this ingumbrance created by Gopinath ig a legal incumbrance as against the n RA 
special appellant, then if the defendant had not had any other ground to fall KERBUTTY. 
back upon, it is possible that the piaintiff’s suit might still have been decreed ; 
but the law, section 16, Act VII. of 1865, B..C., distinctly provides that “ the 
“ purchaser of an under-tenure sold under this Act, shall acquire it free of in- 
“ cumbrances which may have accrued thereon. by any act of any holder of the 
“ said under-tenure, his representatives or assignees, unless the right of mak- 
“ing such incumbrances shall have been expressly vested in the holder by the 
“written engagement under which his under-tenure was created, or by the 
“ subsequent wae authority of the person who created it, his representatives 
“ or assignees.” 
Now here, as- we eee | it, the defendant is an auction-purchaser under 
this particular Act. The lakhiraj incumbrance is found to have been created 
by the previous holder of the under-tenure, and it is not shown to us that 
that holder was in anywise anthorized under the Jaw quoted. to create such an 
incumbrance. 
This being so, we think that on the other ground also the plaintiff's suit was 
liable to dismissal, viz., that he was an incumbrancer placed there by a person 
who had no authority so to place him there, and whose acts at once became 
voidable when the defendants purchased thé’ under-tenure. 
In this view of the case we think that the judgment of the lower Appellate 
Court must be reversed, and the judgment of the first Court restored and 
affirmed. , This special appeal is accordingly decreed with all costs of this 
Court and of the lower Appellate Court. ` 


Before Mr, Justice Loch and Mr. Justice E. Jackson, 


_UMES CHANDRA ROY AND oraers (PLAINTIFFS) v, SHASTIDHAR MOOKERJEE 


869 
o AND OTHERS (DEFENDANTS).* z June 11. 


l Rents—Mesne Profits, 
When a decree-holder obtains -possessign of an estate in execution, he is not at liberty 
to sue the ryots for rents falling due before the date of his taking possession. His proper 
course is to sue the late wrongful possessor for mesne profits including the rents, 


Tue plaintiff after obtaining a foreclosure decree obtained possession of 
an estate. The last instalment of rent for the year 1273 (February 1867) 
fell due the same month. Sometime afterwards the plaintiff sued the ryots for 


* Special Appeals, Nos. 3279 to 3282 of 1868, from the decrees of the Judge of Rajshahye, 
dated the 15th December 1868, affirming the decrees of the Deputy Collector of Kumar- 
khali, dated the 18th June 1868, 
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the whole rent of 1273 and 1274. Theryots pleaded payment of the rents for 


Ums Cuan- 1278 to the former landlord, and filed receipts. The lower Courts, without going 


pRA Roy 


into the question of payment, gave plaintiff a decree only for rents falling due 


Snastipuar after the date of his getting possesfon, on the ground that he had not pro- 


-MOOKERJEE, 


~ 


duced his decree nor proved its date, but only put in his certificate of posses- 
sion after execution. 

Plaintiff appealed specially, urging that the Court should have tried the 
question of whether the rents for 1273 had actually been paid. 


Baboo Bansidhar Sen for appellant. 
Mr. J. S. Rochfort for respondents. 


The judgment of the Court was given by 


Locu, J.—I think that we cannot interfere with the judgment of the Court 
below, though our decision is based on grounds different from those assigned 
by the lower Appellate Court. 

The plaintiff in this case is the mortgagee, and after obtaining foreclosure he 


. sued for possession, and in tke month of Magh 1273 he was put into posses- 
, sion. He then brought a suit against the defendant in this case to recover 


the rents of 1273 and 1274. , 

The defendants, who are tenants on the property, admitted that there was 
a balance due for 1273 and 1274. But they pleaded that the plaintiff was not 
entitled to ask rents from them for a period prior to the date of his obtaining 
possession; and the Deputy Collector, considering this defence to be good, 
gave the plaintiff a decree for what was due from Magh 1273, and for the 
arrears of 1274; and on appeal, the Judge upheld the judgment of the Deputy 
Collector. 

In the first Court the defendants pleaded payment of the rents of 1273, and 
produced dakhilas in proof of such payment. 

The plaintiff, special appellant, now urges before us that the question ought 
to have been tried whether the defendants had or had not paid this money. 
He does not show us that he proved that these sums were due, but asks us to 
look at the defendant's case, and to see whether they have proved their case 
or not. g _ 

Now it appears to me that the party in possession, the wrong-doer, from 
whose hands the plaintiff obtained possession, is primarily liable for this 
money. It forms, in fact, a part of the mesne profits for which the party in 
possession is liable to the plaintiff, the decree-holder; and mesne profits have 
been described, and are now known, to consist not only of what the party in 
possession has actually “collected, but what he might have collected; and 
therefore it appears to me that the proper course for the plaintiff was to bring 
his action to recover mesne profits from the party in possession, but that he 
is not entitled to harass the ryots by bringing an action against them to 


i 
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recover rents which they might have paid to the party who was in possession. 
I would therefore dismiss these appeals with costs. 


Jackson, J.—I quite concur. I think the plaintiff cannot obtain a decree 
for the fents prior to the date on which he obtained possession of the estate. 
Even if it was admitted that he was entitled to them, the plaintiff must prove 
that those rents are due before the defendants can be put upon their evidence 
to prove their allegations of payments. The plaintiff admittedly not knowing 
whether the defendants have paid the rents for 1273 or not, brings this suit 
for the whole of those rents, and his pleader urges before us, that, as the defend- 
ants have stated that they have paid the greater portion of them, the Courts 
must require them to prove that they have so paid, and if the defendants 
cannot prove this, the plaintiff ought to have a decree. It seems to me that 
it is for the plaintiff in the first plea to make out a prima facie case that the 
rents in question are due. As he is unable to do this, his‘suit, as far as it refers 
to these rents, must be dismissed. He has obtained a decree for all rents which 
‘have fallen due since he obtained possession of the estate. The appeals will 
be dismissed with costs. 


Before Mr. Justice Bayley and Mr. Fiistice Hobhouse, 


SADAT ALI (DEFENDANT) v. SRIMATI SADATTUNNISSA AND OTHERS 
(PLAINTIFFs.)* 


Suit to eject Ryot-—~Jurisdiction of Civil Court—Act X, of 1859, s. 23, ct. 5—~Collector. 
Asuit by azemindar to eject a ryot who holds on after the period of his lease, is cogni- 
zable by the Civil Court, and not under clause 5, section 28, Act X. of 1859, by the 
Collector. 


Baboo Akhil Chandra Sen for appellant. 
Baboo Girijasankar Mazumdar for respondents. 


Hoxsnouse, J.—This was a suit for possession of lands, the plaintiffs’ allega- 
tion being that the defendant held those lands on a lease which expired in 
the year 1227 (1820), and that after the expiry of that lease the defendant 
refused to turn out, and hereby gave the plaintif his cause of action. 

The defendant set up an istemrari patta, and pleaded in the first Court that 
the Civil Court had no jurisdiction, the case being one which was determinable 
only by the Revenue Courts under the provisjons of clause 5, section 23, Act 
X. of 1859. 

On the question of the jurisdiction the first Court found for the plaintiff, 
but on the merits it dismissed the case. The question of jurisdiction was not 
determined by the lower Appellate Court, nor was it raised there, and on the 


G 


* Special Appeal, No, 3014 of 1868, from a decree of the Subordinate Judge of Chittagong, 
dated the 15th August 1868, reversing a decree of the Moonsiff of that district, dated the 
1ith February 1868, 
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1869 merits the lower Appellate Court found against the defendant’s istemrari tenure, 
Sanat Ant and gave the plaintiff a decree for possession. 

eee sa- in special appeal, it is urged, that under the provisions of clause 5, section 23, 
paTrunnissa. Act X. of 1859, the Civil Court had no jurisdiction. That clausa for the 
purposes of this suit, declares that “ all suits to eject any ryot on account of 
“a breach of the conditions of any contract by which a ryot may be liable to 

“ ejectment, shall be cognizable by the Revenue Courts only.” 
The question therefore before us is whether this suit was a suit to eject 
a ryot by reason of the breach of the conditions of any lease by which that ryot 
was liable to ejectment. Clearly this was not the allegation of the plaintiff nor 
the issue between the parties, The plaintiff did not say that under the terms 
of the contract between him and the ryot, the ryot was Hable to ejectment, 
put what he said was that there was no contract between him and the ryot; 
that whatever contract there had been, had expired, and that therefore the 
ryot held on, not contrary to any conditions of a contract by which he was 
liable to ejectment, but as a trespasser without any contract at all; and the 
a ' xyot himself on his part denied that there had ever been any contract of the 
nature set up by the plaintiff, or that he was a trespasser, and set up angele 
contract in respect of which the Courts have found against him. The case 
therefore is clearly in our judgment one cognizable by the Civil Court, andso the 





, {special appeal is dismissed with costs. 
` aan l Eas 
Before Mr. Justice Kemp and Mr. Justice Glover, 
1869 BHULI SING AND OTHERS (PLAINTIFFS) o. MUSSAMUT NEHMU BHU `` 
June l4, (DEFENDANT, )* 


tø- 





Malikana—Reg. VIII. of 1198—Recurring Cause of Action—Limitation—Act AIV, of 


1859, s. 18, ch 16, 


Held (by GLOVER, J.), that malikana is ‘rent under Reg. VIII. of 1798; that a 
cause of action for recovery of arrears of malikana isa recurring cause of action ; and that failure 
m to recover arrears for more than 12 years would not bar the right to recover for such period 
~> as have not been barred by the Statnte—clause 16, section 1, Act XIV. of 1859—that is for 
a period of 6 years. 
Held (by Keur, J.), that the suit was barred, as no malikana had been pu for more 
than 12 years. 


Ts was a suit for recovery of malikana from the defendants. The defendants 
set up (inter alia) that the suit was barred by limitation. 
: The Principal Sudder Ameen held that the plaintiff was entitled to recover 
the malikana frem the defendants. 


* Special Appeal, No. 701 of 1869, from a decree of the Judge of Gya, dated the 7th 
January 1869, reversing a decree of the Principal Sudder Ameen of that district, dated 
the 10th July 1869, 


z` os , 
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On appeal the Judge held, that the plaintiff had failed to prove that he bad 
-received any malikana within 12 »V ears of suit, and therefore the claim was 
barred by limitation. 


The detini appealed to the High Court. 
_Baboo Kalikrishna Sen and Nilmadhab Sen for appellant. 
Baboo Mahes Chandra Chowdhry and Mr. Gregory for respondent. 


GLOVER, J.—In this matter I am compelled to differ with my brother 
Kemp, and with the learned Judges of other Division Benches. I need not 
say therefore that my opinion is come to with much diffidence. 

It appears to me that malikana is in the nature of rent. It represents the 
profit of the proprietor derived from the rents of his estate, and was so under- 
stood apparently by Government at the time of-the perpetual settlement. In 
Regulation VIII. of 1798, section 44, malikana is called “an allowance in con- 
sideration of proprietary rights,” and farmers are directed (section 45) to pay it 
monthly according to the “ kistbandi fixed. for the Sudder jumma.” Payment 
of malikana wis enforced in the same manner as arrears of rent (section 46.) 

Malikana therefore has all the elements of rent. It represents the profit 
which the proprietor would ordinarily receive from the letting of his land, if 
he continued in occupation thereof, and as the recipient never ceases to be 


proprietor, although the lands may have been let in lease to others, what he ` 


receives,as malikana seems to me never to cease to be rent. 

If it be rent, then as it is due only at certain time of every year, failure to 
pay must, I suppose, be considered as giving a continually recurring cause of 
action and enable a proprietor to receive all arrears of malikana that may not 
be barred by the Statute: in the present case, for instance, the proprietor would 
be able to recover back dues for 6 years, ‘ 


Kup, J.—This is a suit to recover malikana. The Judge found that the 
plaintiff had not been able to prove receipt of my malikana during a period 
of twelve years prior to suit. The suit of the plaintiff was therefore dismissed 
as barred. J am of opinion that this decision is correct under the rulings of 
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this Court in Mussamut Ozerun v. Baboo Heranund Sahoo (1), Heranund~ 


Sahoo v..Mussamut Ozerun (2), and Badarul Fane v. The Court of Wards 
(8). The appeal is disntissed. ; 


(1) 7 W. R., 836. (2) 9 W. R, 108, (3) 10 W, R., 302, 
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Ms cee! “Before My. Justice Kemp and Ur. Justice Glover. 
SYAD WALI ALAM (DEFENDANT) v. MUSSAMUT BIBINASRAN (PLAINTISF.)* 
Appeal—Arbitration—Act VIII. of 1859, s. 825—-Stamp. 


An appeal lies from an order enforcing execution of an arbitration award or from a 
decree under section 325 of Act VIII. of 1859. Where the appeal was brought on an in- 
sufficient stamp, the appeal was dismissed without prejudice to the appellant bringing a 
fresh appeal within 20 days on a full stamp. 


Messrs. A. T. T. Peterson and R. E. Twidale for appellant. 
Baboo Anukul Chandra Mookerjee and Munshi Mohamed Yusaff for 


respondent. 


Kemr, J.—It appears in this case that certain disputes between the defend- - 
ant, appellant, and plaintiff, respondent, were referred to private arbitrators. 

The opposite party (Bibi Nasran) applied to ‘the Court below, under section 

327 of Act VIL. of 1859, on a stamp of the value of ordinary petitions to the 
lower Court, viz. one rupee. 

The present appeal on the part of the defendant is brought on a stamp of 
two rupees, and not on a stamp required for a regular appeal. eke objections 
have been taken by the pleader for the opposite party; Ist; “that no appeal 
at all will lie; and 2nd, that if any appeal will lie, the appeal ought to have 
been presented on a stamp required for a regular appeal, and not upon a two- 
rupee stamp. ° , 

There is no ground for the first contention that no appeal at all will lie, 
inasmuch as there can be no doubt that, under the provisions of section 325, 
the order for the execution of the arbitration award must be considered to be 
a decree of Court; an appeal will therefore lie. 

On the second ground, we are of opinion that this contention is good,- and . 
that in accordance with the ruling in the case of Ram Coomar Chowdhry v. 
Nobin Chunder Chowdhry (1), and in w decision (2) by Justices Loca and 
Norman, the appeal ought to have been made on a full stamp. 

The appeal is therefore dismissed with costs, without prejudice to the 
appellant to bring a fresh appeal within 20 days on a full stamp. 


* Miscellaneous Regular Appeal, No. 178 of 1869, against the decree of the Subordinate 
Judge of Patna, dated the 14th February 1869. 


(1) W. R., 1864, Mis. 83. : (2) Mis, Ap. 71 of 1863; Dec, 22nd, 1863. 
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Before Mr. Justice LS, Jackson and Mr. Justice Markby. -a ` 
PARES NATH MUKHOPADHYA, AND OTHERS (DrecREE-HoLDERS) v, KISTO 
MOHAN SAHA LAND ANOTHER (OBJECTORS.)* 


Payment into Court—Judgment-Debtor—Diseretion of Court—Interest. 


When a payment is made into Court by a judgment-debtor in full satisfaction of the 
decree, but which the Court accepted and retained as a payment on account, the judgment- 
creditor can have no right to claim interest upon the whole amount of his decree. The Court 
executing the decree has a discretion in allowing interest, which will not be interfered with 
in special appeal. f 


Kunhya Sing v. Tooydun Sing (1) distinguished. 


Baboos Krishna Sakha Mookerjee and Harimohan Chuckerbutty for 
appellants. 


Baboo Mahini Mohan Roy for respondents. 


Jackson, J.—One question in this appeal relates to the right of the decree-holder 
to receive interest upon the whole amount due, without taking into account a sut 
paid into Court by the judgment-debtor some months previously, which 
amount, at the time of deposit, the judgment-debtor represented to be all that 
was really due to the execution-creditor, and which therefore he paid in asif it 
were in full satisfaction of the decree, but which the Court which received 
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the deposit did not accept as such full satisfaction, but merely as a payment ` 


on account, and directed notice of the payment to be given to the executign- 
creditor. I seems that on receiving notice the decree-holder came in, and 
objected to the statement of account as given by the judgment-debtor, and 
also refused to receive this payment as a payment in full, but did not object 
to receive it as payment in part. He neither accepted nor tefused it in that 
point of view. He allowed it to lie in the Collector's treasury. 

We have been referred to Kunhya Sing v. Tooydun Sing (1), in which— 
a case very like the present—the learned Judges laid down the general 
principle of law “ that a judgment-crediior, like any other creditor, is not bound 
“to accept a tender of a sum admittedly less than what is due to him, and 
“that he has a right to insist on being paid the principal with interest in full. 
“Tf he refuses to receive a sum in part of what is due to him, his refusal will 
“not deprive him of his right to interest; in other words, the debtor can 
“derive no benefit from the rejected offer of a part payment.” Iam not 
inclined to question the correctness of the pringiple of law therein laid down. 
I certainly cannot say. that a judgment-creditor would be bound to accept 
a tender of a sum admittedly less than what is due. But it seems to me that 
the principle laid down in that case does not completely dispose of the case 


* Miscellaneous Special Appeal, No. 142 of 1869, from a decree of the Judge of 
Beerbhoom, dated the 5th January 1869, affirming the order of the Subordinate Judge of 


that district, dated the 27th April 1868. 
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i 
1869 before us, because it is observed in that case that, if the creditor “refuses 
Panes Naru ` $O receive a sum in part of what is due to him, his refusal will not deprive 
Muxuora- “him of his right to interest; or in other words, the debtor can derive no 
ers “benefit from a rejected offer of part payment.” ‘Now we have not here a 
Kisro Moan rejected offer of part payment. The decree-holder merely states that this 
is not the whole of the amount due to him, and he refuses to receive if as the 
“whole amount. l 

- Then in that case the learned Judges went on to consider the particular 
facts. They said:—-‘‘It is impossible from the materials before us to say how 
the accounts in this case were made up;” ind they then went into the facts, 
and declared that it would be necessary to make a fresh account on the principle 
laid down by them, and directed that the case should be remanded for that 
purpose. Now here we have no considerations of that kind. We are not 
called upon to consider what the amount actually due was, but simply the 
one proposition, viz., the judgment-debtor ‘having represented the sum 
which he deposited to be the amount due, and the Court having found the 
amount not to be so, and yet having allowed the judgment-debtor to derive 
the benefit of his deposit in the way of saving interest,—whether as a matter 
of law the Courts below have acted erroneously in so doing. I think not. 
I think this is a matter within the discretion of the Court. While on the one 
hand I think it would be impossible for us to say that a judgment-debtor ` 
should be allowed to pay into Court a sum which amounted to 9-10ths of 
his debt, and that the judgment-creditor would be absolutely entitled to 
digregard such payment, and insist five years afterwards upon receiving 
interest in full upon the entire amount due under the judgment, as if no such 
deposit had ever been made; neither on the other hand ought we to affirm 
any principle of law whereby a judgment-debtor should be enabled to make 
repeated trifling deposits in part payment of a large decree, and so cause 
inconvenience and give rise to perpetual taking of accounts on the part of the 
judgment-creditor. Without therefore at all questioning the correctness of 
the ruling in the case I have referred to, it seems'to me, that we ought to 

' deal with this matter as a matter of discretion. 
I observe that the Judge states that “ the Subordinate Judge finds that as 
“ a portion of his money for which execution was taken out was deposited in 
“Court for payment to the creditor, and the Court accepted the deposit on 
“the 15th January 1867, the decree-holder should have taken the money; 
“and as he has not done so, he is not entitled to interest.” I think it a fair ‘ 
construction to put upon thoseevords that the Subordinate Judge considered 
the deposit made by the judgment-debtor to be a reasonable and fair deposit, 
and such as the judgment-creditor ought in fairness to receive; and when we 
see in addition to that, that the judgment-creditor did not expressly declare 
that he would not receive a part payment, but merely repudiated the statement 
“that it was a payment in full, I think the judgment-debtor was fairly entitled 
to suppose that this money was received as a payment on account of the 
judgment, and that he ought not to be compelled to pay interest afterwards 
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upon an amount which he had so applied. On these grounds I think we ought 1869 


not to interfere with the decision of the Courts below, and that this appeal ought pares Naru 


to be dismissed with costs. ee 


Marxsy, J.—I am of the same opinion. Upon the first point, which is I Kisro Monay 
think an extremely clear one, I do not wish to say anything.’ With regard  SA#4 

to the second point, I also entirely adopt the proposition of law as laid down 

in Kunhya Sing v. Tooydun Sing (1). What I consider the learned Judges 

have there laid down, are general rules which would regulate the satisfaction 

of a decree by a judgment-debtor to hisjudgment-creditor. On the other hand, 

Tam not at all inclined to say that the Court which has to execute the decree, is 

entirely without discretion in the matter as to whether or not it will allow a 

part payment by the execution-debtor. Under ordinary circumstances, the 
execution-debtor, in my opinion, would not be allowed to make such a part 

payment. Under ordinary circumstances, the execution-creditor would not 

be called upon to accept it. But on the other hand, there may be circumstances 

under which a Court may say that this is a proper case in which part payment 

ought to be allowed, and the execution-creditor asked to accept. AsI under- 

stand the judgments of the lower Courts in this case, that is what has been 

done; and that having been done, we ought to uphold those judgments, unless 

it has been shown to us that this was not a case in which that discretion may 

be exercised. So far as I can see, I think that it was a case in which such ` 2 
discretion might well be exercised; and having been exercised by both the 

lower Courts, I think there is no ground for our interfering with those judgments. 


- 


Before Mr, Justice L. 8. Jackson and Mr. Justice Markby. 


DEBKUMARI BIBI (PETITIONER) v. RAM LAL MOOKERJEE (Oprosire Parry.)* 1869 


June 17, 





Ground for Rejecting Application—Act VIII, of 1859, s. 248-—~Sale—Judgment-Debtor. 


The fact of the judgment-debtor’s possessing properties other than the one attached, is 
no ground for rejecting an application, under section 243, Act VIII. of 1859, for the ap- 
pointment of a manager. 

To save a particular -property from sale, a judgment-debtor must shew the value and con- 
dition of other properties in her possession, and the Judge must consider how and by what 
arrangement such a disposal of different portionsef such property may be made, 80 as to 
avoid the sale of the property already attached, 


Baboo Ashutash Dhar for petitioner. 
Baboos Gopal Lal Mitter and Ambika Charan Banerjee for opposite- party. 


* Miscellaneous Regular Appeal, No. 168 of 1869, from a decree of the Judge of 
Hooghly, dated the 81st March 1869. 


- (1) 7 W. R., 20. 
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1869 Jackson, J-—This is an appeal against an order made by the Zilla Judge 
“Desxumanr Yefusing to make an order at the instance of a judgment-debtor, under section 
a 243, Act VIII. of 1859, It appears that the respondent, Ram Lal Mookerjee, 
Rast ‘Lat. holds a dur-mokurrari tenure of an estate held in mokurrari by the judgment- 
‘MOOKERJEE. debtor, Debkumari. Debkumari having failed to make due payment of her 
rent to the zemindar, Ram Lal, in order to protect his own sub-tenure, paid 
the rent, and subsequently sued her, and obtained a decree against her for the 
pmount. In satisfaction of that decree, he has attached the very property of 
*sghich she holds the mokurrari, and of which he is her lessee. 

Upon this Debkumari petitioned the Judge, setting forth that she had this 
and other property which had been granted to her for her maintenance, and 
proposing to place this and the other estates in question under the manage- 
ment of the Court; so that, after the payment of a small yearly sum for her 
maintenance, the profits should be carried to account towards the payment of 
the sum due under the decree ; and thus, in the course of a few years, the whole 
amount could be satisfied. 

The Judge has refused to make such an order, apparently upon two grounds. 
The first of those grounds is, that the judgment-debtor he says has other pro- 
perty, that is, other property than the property under attachment ; and second- ` 
ly he says that, as the profits of the mehal in question are only rupees 650 
annually, if the prayer of the judgment-debtor were acceded to, the decree- 
holder would be kept out of his just dues for a long period, and would have 
to run the risk of bad collections and similar losses in the profits, 

Now it seems to me, that the circumstance of the judgment-debtor being 
possessed of other property, instead of being a ground for refusing this prayer, 
ought rather to have been'a ground for complying with it, because, if those 

, Were properties of inferior value, and such as would be more conveniently 
dealt with for the purpose of saving this one, then that would be a good rea- 
son for staying the sale, and making such use of those other properties. The 
particular property under attachment is, I presume, the most valuable that 

‘this lady possesses. The Judge’s observation that the decree-holder would 
have to run the risk of bad collections and the like, suggests to my mind that 
he has forgotten what the real relative position of the parties is. The risk of 
bad collections is one which the decree-holder has already taken upon himself, 
because he and not the judgment-debtor is the party who is to collect the’ 

7 rents, and she has only to receive from him a fixed reserved rental every year. 

a= Tt seems, under these circumstances, that an arrangement by which the decree- 
holder, instead of paying his lessor, should pay himself annually, either after 
reserving, or without reserving, 8 sufficient sum for her maintenance, is one of 
obvious convenience. : 

An appeal against an order made under this section is one which the Ap- 
pellate Court must always have great difficulty in dealing with. Ifeltthat difficulty 
so strongly, that I was compelled to dissent from the opinion of the 
Full Bench, in which it was held that such an appeal would lie :- Hanuman 
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case, the difficulty is not so great as it often would be. But even here I feel Drenxumant 


that it would be quite impossible for us to make any.specific order; and under 
these circumstances I think all that we can do is to set aside the order of the 
Judge positively refusing to make an order under section 248, and to remit 
the case to him with instructions, that the sale be stayed for tivo months, in 
order to enable the judgment-debtor to make a fresh application to him for 
an order under section 243. It would be for her to show what the value and 


condition of the other propeity in her possession may be ; and for the Judge’ 


to consider by what means, or by what arrangement, sucha disposal of different 
portions of her property can be made, as, if possible, to avoid the sale of the 
property now under attachment. There are circumstances in the case which 
make it especially desirable that such an arrangement should be come to. We 
cannot shut our eyes to the fact that the decree-holder holds a tenure subor- 
dinate to that of his judgment-debtor, and that he may not improbably desire 
to get her out of the way, with the view, of course, to get her tenure into his 
own hands, At any rate I think it necessary, that the Judge should have an 
opportunity of, re-considering this matter, and making such order as the justice 
of the case may require. 


. Markey, J.—I certainly must agree that-it is not easy for us to deal with 
appeals from orders passed under section 243. It is very difficult, it seems 
to me, for this Court to ascertain what the relative situation of the parties is. 
Under the circumstances of this case, I think the order proposed by Mr. Justice 
Jackson is the right one; namely, that the case should be sent back, in order 
that a fresh application should be made, and that in the meantime the sale 
should be stayed. 
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Before Mr, Justice Bayley and Mr. Justice Hobhouse, 


RAM CHANDRA CHOWDHRY (onz’or tut Derenpants) v, BRAJANATH SARMA 
AND OTHERS (PLAINTIFFS, )* 
Suit for Possession—Award—Limitation—Ac XIV. of 1859, s. 15—Oral Evidence, 
In a suit for recovery of possession of certain bramatar land of which the defendant 
had dispossessed the plaintiffs by virtue of an award passed under section 15, Act XIV. 
of 1859, declaring his right by purchase, the defence set up was that the deed of 
purchase was a forgery, and that the suit was barred by lapse of time. 
Held, that although the plaintiffs failed to prove their title deeds, yet their title was 
sufficiently established by oral evidence of long posstssion prior to their dispossession two 
or three years previous to suit. . 3 


Baboo Nalit Chandra Sen for appellant. 
Baboo Kali Krishna Sen for respondents. 


* Special Appeal, No. 452 of 1869, from a decree of the Additional Subordinate Judge 
of Mymensing, dated the4th December 1868, affirming a decree of the Moonsiff of that 
ee dated the 21st September, 1867. . 

(1) 1B. L; RB, FB, 7, 
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Hosnovuss, J.—In this case the plaintiffs sued to recover possession of 


Rant CHANDRA certain lands by declaration of their title by purchase to those lands, and for 


Cay Ran 


ets aa 


SARMA. 
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reversal of an order passed under section “15, Act XIV. of 1859, of date the 
25th June 1866. 

The plaintiffs alleged that, in the year 1211, by two deeds of sale bearing date 
that year, one Kisto Prasad had sold the lands to them as bramatar, and that 
they had from that time held the lands as such bramatar, until they were dis- 
possessed by the defendants under color of the Act XIV. award above 

mentioned. i 

. The defendants pleaded the Statute of Gaai and aani that the 
plaintiffs’ title deeds were forged. 

Both the Courts below have found for the plaintifs, and one of the defend- 
ants now appeals before us specially. His sole ground of appeal is, that when 
the plaintiffs sued for a declaration of right, the lower Appellate Court was 
wrong in law in giving the plaintifs a decree, without coming to a decision on 
the question of that right, and he relies on certain decisions of this Court, in 
Jussoda Dossee v. Sheikh Mahomed Fucheer (1), Ramdhan Chucher- 
buity v. Srimati Komal Tara (2), Eckowri Sing v. Hiralal Seal (3). The 
issue material to: the point disputed before us laid down by the lower Appellate 
Court was this :—“ Does the disputed land constitute a rent-free ancestral 
“ right of the plaintiffs by purchase or not; and were they in possession 
“thereof accordingly ; and were they dispossessed, as alleged.” The plaintiffs 
had relied upon their title deeds of the year 1211, and the lower Appellate 
Court finds that these deeds are not supported by evidence; but the lower 
Appellate Court goes on to say (in its decision, it must be remembered on the 
issue above quoted) that, “ when it is considered that effect has been given to 
“ those deeds, they are not doubted in the least; for it has been proved by the 
“ evidence of most of the witnesses that the plaintiffs were in enjoyment of ` 
“the disputed lands for above 12 years on the allegation of purchase, and have 
“been dispossessed since the last 2 or 3 years only ; ” and further on the Court 
goes on to say that, “ even in the absence of documentary proofs, it must be 
“admitted that plaintiffs’ long possession creates a right in their favor,” and 
again that “a right to land may be established by ene oral evidence 
“to the same extent as by documentary proofs.” 

Admitting that in a suit for declaration of right, a plaintiff is bound to 
establish that right before he can obtain a decree, we still think that by the 
finding of the lower Appellate Court, the plaintiffs’ right has in this case been 
substantially found. It is true that the lower Appellate Court says that the 


plaintiff has failed to establish his title deeds, but the Court goes on to quote 


decisions of this Court, which lay it down that a title might be established as 
well by oral as by documentary evidence, and then the lower Appellate Court 
distinctly finds in so many terms that the plaintiffs’ long possession anteridr to 


“ e 
(1) W. R., 1864, 367, (2) 3 B., L. R, A, C., 99, note, (8) 2 B, L R., P, C 4, 
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their dispossession by the defendants as of a bramatar tenure has been esta- 
blished by the evidence of witnesses. ; 

We think that none of the precedente cited by the pleader for the special 
appellant show that this is a bad finding in law; and we are of opinion that in 
this there was a sufficient finding upon the evidence to start the plaintiffs case, 
and to throw the burthen of rebutting that case by setting up a better .title 
upon the defendants, and the lower Appellate Court has found as a fact that 
the defendants have not relieved themselves of that Ene 

The special appeal is dismigsed with costs. 


ees eee 4 
” “ 


Before Afr. Justice L, 8. Jackson and Mr. Justice Markby. 


NABIN CHANDRA MITTER (ONE OF THE DEFENDANTS) v. MAHES CHANDRA 
MITTER AND OTHERS (PLAINTIFFS. )* 


Judgment—Facts inconsistent with Statement in Plaint, 


The plaintiff alleged in his plaint that the defendant had erected a hut or challa upon a 
ground to which he, the plaintiff, was separately entitled. 

The lower Appellate Court found that the land in dispute was the joint property of both 
parties, and that the defendant was not at liberty to erect the hut without the express 
permission of the plaintiff, and ordered the demolition of the challa. 

Held, that the plaintiff was not entitled to a judgment upon a ground which was incon- 
sistent with case set out 1m his plaint. . 


Baboo Krishna Sakha Mookerjee for appellant- . 
Baboo Ambika Charan Banerjee for respondent. 


Jackson, J.—I think the decision of the lower Appellate Court in this case 
must be set aside. The plaintiff alleged that the defendant had erected a 
challa upon a piece of ground to which the plaintiff was separately entitled ; 
and he prayed that this challa might be pulled down by order of Court. 

‘The Sudder Ameen found the plaintiff's allegation to be true, and ordered 
the demolition of the challa. 

On appeal, the second Subordinate Judge found that the land did not be- 
long to the plaintiff, and, nevertheless, holding that the defendant was not at 
liberty to erect any building upon the land which was common property with- 
out the consent of his co-sharers, confirmed the order of the Court below. 

Tt is contended in special appeal, on the part of the defendant, that the 
plaintiff was not entitled to a judgment of the Court upon a ground which was 
quite inconsistent with the case he made. 

I think this was so. The plaintiff alleged the defendant to have done him 
wrong by erecting this challa upon ground which belonged to plaintiff ex- 
clusivély, and on failure of that allegation his suit ought to have been dismissed ; 


* Special Appeal, No. 8296 of 1868, from a decree of the second Subordinate Judge of 
Hooghly, dated the 31st August 1868, affirming a decree of the Sudder Ameen of that 
district, dated the 3ist December 1867. 
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1869 and it appears to me that even if his allegation had been that the -defendant 
Nanin Cuan- Bad erected the challa upon common land, without the express permission of 
DRA STEER him, the plaintif, he would. not have been entitled to the decree he sought 
Manes Cran- for, 
DRA MITTER The respondent has argued that this was not a ground taken in the written 
_frounds of f appeal. We thought however that it was a fair and reasonable 
"r grousid tó take; and if the fact of its not being contained in the petition of 
3 - appeal had been brought to our notice, we certainly should have allowed it 
to be taken. I think this objection therefore has no weight whatever. 
“We are also asked to remand the case in order that it may be tried whether 
the challa, of which the plaintiff complains, interferes with the joint enjoyment. 
of the premises by the members of the family. No allegation of this sort was * 
made in the plaint, and I do not consider that the plaintiff is entitled to any -~ 
enquiry of the sort, even if the result of such. enquiry could entitle the plain- 
tiff a decree. I think therefore that the appeal must be ares and the judg- * 
ment reversed with costs. 


o MARKBY, J.—I am of the same opinion. Even if the allegation had been 
made in the plaint that the act complained of was an injury to the common 
enjoyment of the property, still, I have some doubt whether wê could have 
remanded the case for an enquiry on that point, because I have difficulty in 
secing how far, and under what circumstances if at all, a Court can, at the. 
instance of one member of the family, interfere in the mode of dealing with: 
the family property by one of the members of an undivided family. But it is 
unnecessary to express any final opinion upon that point, because the allega- 
tion not being contained in the plaint there could be no enquiry upon it. à 


~ 
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Before Mr, Justice Kemp and Mr, Justice Glover. 
1869 MUSSAMAT KHEDU AND OTHERS (DeorEE-HOLDERS) v, KALU SAHU 
June 22, -~ (Jopanenr-Dexror.)* 
E Suit for realization of Money under æ Decree-—Interest of Kistibandi—Limitation. : 


When an agreement is entered into to pay off money due under a decree by monthly 
instalments, each monthly instalment becomes a separate cause of action, and imitation 
applies to each instalment separately. 


Messrs. R. E. Twidale and Ç. Gregory for appellant. 
Baboo Nilniadhab Sen for respondent. 


> 
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THE facts of the case sufficiently appear in the judgment of 


- Grover, J.—The appellant in this case got a decree against one Kalu 
Sahu on the 31st of May 1859, and took out execution in October 1860,and 


* Miscellaneous Special Appeal, No. 70 of 1869, from a decree of the Judge of Gya, dated 
the 20th November 1868, affirming a decree of the-Principal Sudder Ameen of that dis- 
trict, dated the 18th July 1867, 
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in the same month came to an arrangement with his debtor by which a kisti- 
bandi -was executed by the latter. This kistibandi coverlanted to pay the 
decree-holder 11 rupees monthly from Aswin 1268 (1855) to Kartik 1277 (1870), 
and there was a provision inserted in it that if at’any time within that period 
five consecutive monthly kists remained unpaid, the judgment-creditor should 
have the power to call upon the debtor to pay up the whole amount due 


under the kistibandi, and to proceed against any of his property in satisfac-~ 


tion thereof. On the 26th of March 1867, the decree-holder petitioned the 
Court, stating that of the whole sum due to him under the kistibandi he had 
only realized 55 rupees, and that he now prayed to take out execution against 
‘his judgment-debtor for the’ balance of the sum due, minus a sum of 451 
: rupees, which he admitted to be barred by limitation as representing instalments 
for a period anterior to three years before the institution of the suit. Both 
the lower Courts held the decree-holder to be barred by limitation. The Judge 
says that the conditions of the kistibandi not having been complied with, the 
arrangement made between the parties came to an end, and that the decree 
then became an ordinary unconditional decree, execution of which, as such, 
should have been taken out within three years from the date of the last pro- 
ceeding forits enforcement, that is to say from the date of. realization of the 
last kist, and as that had admittedly not been done, thé Judge held the 
decree-holder to be barred by limitation. 

We do not precisely understand how, if the Judge supposes that the arrange- 
ment made between the parties had come to an end, and if the original decree 
became the only instrument under which the decree-holder could proceed, 
the last proceeding could date from the last kist paid, as that kist was not 
paid under the original decree but under the arrangement entered into under 
the kistibandi. With reference however to his finding we do not think that 
this suit can be barred by limitation, The words of the kistibandi are 
not imperative but permissive: they do not say that supposing five consecutive 
instalments not to be paid, the decree-holder should recover his money then 
and there from thejudgment-debtor. It does not say that he i is restricted to 
this particular remedy and does not-take away from him the right of receiving, 
if he chose so to receive it, the amount of his debt month by month. It 
appears to us that under the terms of this kistibandi the decree-holder 
had a perfect right to elect which of the two courses he should pursue ; that 
he might, if he had chosen, sold up his judgment- debtor at once or kept to the 
terms of the deed and received payment month by month, and if this be so, 
it is clear that the non-payment of the instalment under the kistibandi was a 
constantly recurring cause of, action; that every month the decree-holder 
would have a fresh claim on his debtor for the instalment due, and that he can 
now in execution recover so many of these instalments as come within the 
period of three years preceding his application. The same principle is laid 
down in a judgment of this Court in Girdhari Singh v. Lala Kunwar (1). 

(1) Mis. App. NWP 218 of 1865; July 28th, 1866, 
15—g 
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1869 It is contended by the pleader for the respondent that the Courts 
Mussamar ‘below had no jurisdiction in this case, and that before execution could have 
TRN been taken out upon. the kistibandi, it was ‘necessary to bring a suit on the 
Karu Sanv. kistibandi, and that without such a suit the decree-holder had no right to recover. 
We do not feel inclined to allow this objection to be taken, inasmuch as it 
was never a part of the judgment-debtor's case at any stage of the proceed-., 
. ings in either of the Courts below. On the contrary, the judgment-debtor’s case 
was that, assuming the kistibandi to be a proper ground on which to 
bring an application for execution of decree, the decree-holder’s remedy was 
barred, he not having brought it within proper time; and we are the less 
inclined to allow this objection now, inasmuch as all the equities in the case are 
in favour of the decree-holder. The judgment-debtor has had great indulgence 
shown him; instead of having his property sold up at once in satisfaction of 
the debt, he has had time and opportunities given him for paying it off, and 
has moreover received, in consequence of the neglect of the decree-halder in | 
bringing his suit before,-the advantage of being released from payment of 
a sum of 451 rupees which he was clearly bound to pay, but which he cannot 
now be made to pay by reason of the Statute of Limitation. 

The case of Hurro Nath Roy v. Maherullah Mollak (1), which 
has been brought to our notice by the pleader for the special respondent, 
appears to us to have nothing in common with this suit, In that case there 
was no fresh agreement, and the suit was on the original instalment-bond 
whilst in this case the kistibandi was a fresh arrangement making fresh terms 
and creating fresh liabilities. 

We think therefore that the decree of the lower Court is erroneous, and 
should be reversed with costs, and that the decree-holder should be allowed 
to take out execution in the usual way. ` 


` 
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Before Mr, Justice L. S, Jackson and Mr. Justice Markby. 


1869 SRIMATI SAUDAMINI DASI, MOTHER AND GUARDIAN or SHAMA CHARAN 
June 28.  MITTER (one or vue DEFENDANTS) v. SRIMATI THAKOMANI DEBI (PLAINTIFF. )*, 


Suit for Money paid as Rent—Jurisdiction of Civil Court. 
l : 


The plaintiff sued to recover money, which she had paid as rent to the zemindar under 
a decree of the Revenue Court, after, she had already paid her rent to his Sana : 
Held, that the suit was not cognizable by the Civil Court. 


Baboos Ashutash Chatterjee and Ashutash Dhar for appellant. 
Baboos Gopinath Mookerjee and Hem Chandra Banerjee for respondent. 


^ Special Appeal, No. 3325 of 1868, from a decree of the 1st Subordinate Judge of 
Hodghly, dated the 27th Noyember 1868, reversing the decree of the Moonsiff of that 
district, dated the 28rd of July 1868. 


(1) Reference from the Small Cange Cou of Kooshtea, January 8th, 1867, - 
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JACKSON, J.—This case is very clear. The plaintiff alleges that she had 1869 
paid the rent to the zemindar’s gomasta or agent. Subsequently a suit was Sriman Sau- 
brought against her by the zemindar, and she was compelled to pay over again ee Dast 
the rent which she had already paid. The present suit is, in fact, to recover, Saree THA- 
by decree of the Civil Court, the money which she has had to pay under the KOMANI Desi 
Revenue Court’s decree. It seems to me that the decision of the Moonsiff, 
who held that the suit could not lie, is quite correct. The Principal Sudder 
Ameen was wrong in thinking that the suit was cognizable in the Civil Court; 
and I think, also, that the precedent, Gocool Chunder v. Ali Mahomed (1) 
referred to by him, is quite inapplicable. It relates toa different subject. I 
think therefore that the decision of the Subordinate Judge must ne set pdy 
and that of the Moonsift restored with costs. 


Marxsy, J.—I am of the same opinion. 


Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


SHAMA CHARAN GHOSE (ONE oF THE DEFENDANTS) v. TARAK NATH 1869 
MUKHOPADHYA AND OTHERS (PLAINTIFFS. )* June 30. 


Error in Description of a Defendant as a Minor—Diseretion of Lower Appellate Court. 

The father of a defendant filed an appeal from the judgment of the first Court, describ- 
ing his sonas a minor. It afterwards appeared that the defendant was not a minor ; and the 
lower Appellate Court refused to pass an order allowing the appeal by the father to stand 
as an appeal by the defendant. 

Held, that thelower Appellate Court could, in the exercise of its discretion, allow the 
appeal to stand as an appeal by the defendant, but the High Court could not interfere with 
the order in special appeal. 


Baboos Bama Charan Banerjee and Barada Prasad Shome for appellant. 
Baboo Srinath Banerjee for respondent. 
TE judgment of the Court was delivered by 


JACKSON, J.—In this case the suit was brought against one Shama Charan, 
who, it appears, is the son of Prem Chand. Judgment being given for the plain- 
tiff, Prem Chand came to the Judge’s Court, and preferred an appeal describing 
himself as appellant on behalf of his minor son,. Shama Charan. When the 
appeal came on for hearing before the Subordinate Judge, to whom it had been 
referred, it was found that the defendant Shama Charan was not a minor, but 
that he was of full age, and had defended the suit in person, and hadin person 
applied to the Court below for a review of judgment. It appears that Shama 
Charan had, after the filing of the appeal, put in a petition, stating that the 


* Special Appeal, No. 3045 of 1868, from a decree of the Subordinate Judge of Hooghly, 
dated the 18th July 1868, affirming a decree of the Moonsiff of Serampore in that 
district, dated the 9th December 1867. 

(1) 10 W. Ry T 
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‘appeal had been filed by mistake in the name of his father ; that he himself 


Sait A Cna- desire to carry on the appeal, and prayed to be made appellant. The Subordinate 
AN Anoan Judge refused to make the order requested, on the ground that there had been 
Taran Narn no mistake in the matter, that the party interested, Shama Charan, had been 


MUKHOPA- 
DHYA, 


1869 
July 3. 


falsely described as a minor, and he therefore declared that the appeal 
be dismissed. - 

I observe that there could hardly have been a mistake in this ante; 
because not merely was the appeal preferred in the name of the father, and the 
son described asa minor, but the vakalutanama to prosecute the appeal was 
executed and signed by the father. Still I donot question, but that the Subor- 
dinate Judge, if he had thought fit, and considered that the conduct of 
the parties made it desirable, might have ordered the record to be amended by 
placing the name of Shama Charan, in the place of the appellant. 

But I think it was entirely a matter in his discretion. It cannot be said 
that under the circumstance, the Subordinate Judge was in law bound to 
make the alteration, and therefore I think the special appeal must be 
dismissed with costs. 


3 


Margsy, J.—I am of the same opinion. 


Before Mr, Justice Bayley and Mr. Justice Hobhouse, 


HARI KISHOR DUTT any orHers (Puarntirrs) v. THE COLLECTOR OF 
DACCA AND ANOTHER (DEFENDANTS. )* 


Nadi Bharati—Accretion. 


Nadi Bharati, or land raised out of the-river, is not an accretion, and belongs i 
the person to whom the river was released by the sa a Authorities, 


Mr. G. C. Paul and Baboos Chandra Madhab Ghose and Ananda Chandra 
Ghosal for appellant. 


Baboo Jagadanand Mookerjee for respondent. 


Barzry, J.—The plaintiff in this case sued for possession of two plots of 
land as belonging to his Patni Mehal, which he says he acquired from one 
Aka Gélam Ali. The plaintiff's allegation was that his cause of action arose 
from the fact of the lands beingsdemarcated in Magh 1264 (1837) as Jagir and 
Khas Mehal lands in the Dacca Collectorate, and that then his lessor Golam 
Ali and he himself were dispossessed. The defendants pleaded limitation and 
their right to the landsas Jagir and Khas Mehals. 

The first Court held that the suit was barred by limitation. 


* Special Appeal, No. 616 of 1869, from a decree of the Judge of Dacca, dated the 17th 
December 1868, affirming a decree of the Sudder Ameen of that district, dated the 25th 
March 1868. 
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In appeal the Judge retards (and this is not disputed) that the whole matter, 1869 

of appeal was confined to an area of 3 kanis 14 cowries of land in plot Fant Kisnon 
No. 2 only. The Judge upheld the decision of the first Court on this point. PUER 
He found that the lands in suit belonged to the defendants Jagir and Khas Tre Cottrc- 
Mehals. The plaintiff appeals specially, and in special appeal there is no con- TORRE DATEN 
tention as regards the lands in plot No. 1.. The special appeal is only limited 
to the 3 kanis 14 cowries of the'lands in plot No. 2. 
- It is urged that the lower Appellate Court has not tried the question raised 
in the plaint and in the case throughout, viz. that plot No. 2 was ‘ Nadi 
Bharati” (land raised out of the river) of the plaintiff's property released by 
the resumption officers; that is to say, the plaintiff's contention is that by the 
resumption proceedings, the river, measured then to contain 24 drones, was 
made over to him as part of the estate which’would not be resumed, but was 
released with other property to him. The plaintiff alleges that the portion 
of the lands marked A. in the Ameen’s map represents the land which in fact 
had taken the place of the water comprised in the property released to him 
in the 24 drones above-mentioned. 

On the other side, Baboo Jagadanand Mookerjee for special respondent 
contends that the point of limitation has not been adjudicated by the lower 
Appellate Court, although that pos formed the basis of the decree of the 
first Court. 

It appears that the lower Appellate Court has found as a fact that the land 
in suit was an accretion to the defendant's property; but the Court has not 
tried the point contended for by the plaintiff, viz. that the 3 kanis 14 cowries 
of the land which formed the “ Nadi Bharati,” or land raised out of the water, 
and taking the place of the water of the river, were not accretions, but-merely 
substitution of land for water of the river 2} drones, which were released to 
the plaintiff by the resumption officers. Nor has the lower Appellate 
Court decided the point of limitation, which was raised by the defendants. 

In both these respects there seem to us to be defects in the investigation of 
the case by the lower Appellate Court affecting its decision on the merits. 

We therefore remand the case to the lower Appellate Court, to be re-tried 
on the evidence on the record on the following i issues : 

` 1stly— Whether Limitation has barred the plaintiff's suit; and if not 

2ndly.—Are the 3 kanis 14 cowries of land in plot No. 2, claimed by the 
plaintiff as ‘ Nadi Bharati,” actually lands which have taken the place of the 
water of the river released to him in the 24 drones specified in the order of 
release by the resumption authorities. 

The costs of this remand will follow the result. . 


118 HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 
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Pane RADHANATH SUGRACHARII AnD anorner (Piamrirrs) v, BAIDONATH 
ae SBAL KABIRAJ (Dzrenpant.)* 


Right of Way—Proof—Particular Route. 


In a suit for declaration of a right of way over the land of another, the plaintiff must 
prove the particular line over which he claims the right. Mere proof of a right to pass 
over the land without proving the particular route, will not entitle a plaintiff to a decree. 


Baboos Chandra Madhab Ghose and Rajendra Missry for appellants. 
Baboos Rames Chandra Mitter and Srinath Banerjee for respondents. 
Tue judgment of the Court was delivered by 


Hosnouss, J.—This was a suit for a declaration of right of way over 
certain lands, the property of the defendants ; the plaintiffs claiming to have 
that right by a particular line. 

The first Court held that the -plaintiffs had failed to prove their right of 
way by user over that particular line; but it held that the plaintiffs had 
proved generally a right by user to pass over the lands, and therefore 
gave the plaintif a decree. The plaintiffs themselves appealed against 
this decision as did also the defendants, and the plaintiffs’ appeal was 
on the ground that they had proved their right of user by the particular 
line over which they claimed the right. 

Looking to the whole case before it, the lower Appellate Court found 
as a fact that the plaintiffs had failed to prove their right of user over the 
particular line in question, and dismissed the plaintiffs’ suit. This finding is 
not disputed as a good finding of fact on the evidence; but in special appeal 
it is said that as the plaintiffs proved their general right by user to pass over 
the lands, so the first Court’s judgment was right and ought to have been 
affirmed by the lower Appellate Court. Now this was not the plaintiffs’ case 
down below, and on this ground alone we are not quite sure that we should 
not be justified in dismissing this special appeal; but in addition to this we 
think that the lower Appellate Cotrt was right in its law in the case before it. 
We are in accordance with the dictum of the majority of the Judges in 
Goluck Chunder Chowdhry v. Tariny Churn Chuckherbutiy (1), that the 
plaintiffs having set up a partiqular right of way by a particular route 
were bound to prove that right, and that if they failed to do so, they could not 
succeed on proof of an entirely different right. 

The special appeal is dismissed with costs. 


* Special Appeal, No. 692 of 1869, from a decree of the Officiating Subordinate Judge 
of Dacca, dated the 28th December 1868, reversing a decree of the Moonsiff of that 
district, dated the 14th July 1868, 


(1) 4 W. R, 49. 
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Before Mr. Justice Kemp and Mr, Justice Glover. 


J. B. BULLEN AND ANOTHER (DEFENDANTS) v. LALIT JHA AND OTHERS 
(PLAINTIFFS. )*" 


Suit for Rent—Possession by Lessee. 


A suit for rent will not lie where the lessee has never obtained possession of the land 
leased to him, 


Mr. R. T. Allan for appellants. 
Baboo Kali Krishna Sen for respondents. 
Tne facts sufficiently appear in the judgment of 


Kemp, J.—This was a suit for the rent of 1275. The plaintiff alleges that 
the defendant took a lease of the properties for which the rent is claimed from 
the year 1274 to the year 1283, at a jumma of rupees 249, on a kabuliat dated 
the 20th September 1865. The first Court, on the plea raised by the defend- 
ant that he never obtained possession, framed an issue, whether the plaintiff, 
the landlord, had given the defendant possession or not; and after a local inquiry 
found that the landlord had never given the defendant possession, and that 
the landlord himself had never been in possession, and therefore dismissed the 
suit. On appeal, the Judge reversed the decision of the first Court, finding 
that in a suit for the rent of 1274, the Judge has found that the defendant 
had signed a lease and had got possession according to his own admission, and 
therefore was answerable for the rent. It is not disputed that the defendant 
signed a kabuliat; the real contention on his part is that before the landlord 
can maintain his action for rent against him, he ought to show that he has 
given possession to the tenant, but not having been able to show that, he is 
not entitled to recover any rent. We think that the real issue between the 
parties is as laid down in the first Court, namely whether possession has been 
given or not; and we think that it would Be highly inequitable to pass a decree 
against the defendant for rent, unless we are satisfied that he is in possession 
of the land Jeased to him, It appears to us very clear that he is not in pos- 
session ; the local inquiry establishes the fact of non-possession, and all the 
probabilities of the case support the defendants’ contention, for it is not easy 
to understand why an indigo planter should give up land which he could culti- 
vate at a profit by refusing to pay rent, a rentewhich is certainly not an excessive 
one, if he were in possession. The Judge alludes to an admission by the 
defendants’ manager Carleton. It appears that ‘Carleton did put in a 
petition under Act VI. of 1862, applying for permission to measure the estate, 
and there may have been a recital in that petition that he was in possession ; it 


* Special Appeal, No. 1012 of 1869, from a decree of the Judge of Sarun, dated the 23rd 
Maich 1869, reversing a decree of the Officiating Collector of that district, dated the 18th 
November 1868, 
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appears to us very probable that this petition was put in; in the attempt to 
get possession, but be that as it may, we cannot overlook the fact which has 
been found on the evidence, that the tenant has not been put in possession. 
Following therefore the decision in Hurish .Chunder Koondoo v. Mohinee 
Mohan Mitter (1), which has already been followed by us in another case, we 
reverse the decision of the Judge, restore that of the first Court, and decree 
this appeal with all costs payable by the special respondents. 


SSS 


Before Mr. Justice Norman and Mr, Justice E. Jackson. ' 


RANI SAMASUNDARI DEBI (Puarntirr) v. MESSRS. JARDINE SKINNER 4 AND 
OTHERS (DEFENDANTS. )* 


Joint Ownership—Partition— Costs. 


In cases of joint ownership each party has a right to demand and enforce partition. A 
shareholder of a Patni Talool can claim and enforce a partition of such Patni Talook as 
against his co-sharers, but such partition would not affect the liabilities of the parties 
under their contract with the zemindar. i 

The costs of the suit as well as for effecting a partition must be borne by each party, 
as such expenses are not caused l by any wrongfal act of either party, but by the nature of 
their tenancy. 


Baboos Srinath Das and Mahini Mohan Roy for appellant. 
Mr. R. T. Allan and Baboo Bhairab Chandra Banerjee for respondent. 
Tue facts sufficiently appear in the judgment of 

- Norway, J.—The plaintiffs hold under a patni lease 13as. 6g. 2c. 2k. of 


“an estate called Taraf Kusba in Rajshahye; and the defendants, under a 


distinct patni granted by co-sharers in the zemindari entitled to such frac- 
tional share, hold 2as. 18g. 1c. 2k. in the same estate Taraff Kusba. The 
plaintiff sues for partition, alleging that she has suffered inconvenience 
and loss in consequence of the defendants’ attempts to enforce the cultivation 
of indigo. 

The first Court decreed a partition. The Judge reversed this order and 
dismissed the suit. From this decision the plaintiff appeals. Several cases 
were referred to by the Judge and one not noticed by him was cited before us: 
Banimadhub Bose v. Pearee Lal Mundul (2); Mathur Chunder Kurmohar v. 
Manik Chunder Bungo (3); Oomesh Chunder Shaha v. Manick Chunder 
Bonich (4) ; Gouri Sankar Roy v. Anand Mohan Moitro (5). 


* Special Appeal, No. 1581 of 1868, from a decree of the Judge of Rajshahye, dated 
the 18th March 1868, reversing a decree of the Judge of the Small Cause Court exercising 
the power of Principal Snddcr Ameen of that district, dated the 19th September 1867, 


~ (1) 9 W. R, 58% (4) 8 W. R., 128. 
(2) S. D: A. Rep., 1853, 536. (5) 9 W. R. 478, 
(8) 6 W. R., 192, 
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The J udge attempts to distinguish the present case from those cited 
on the ground that the parties here ‘are patnidars. But we think it 
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may be‘ laid down broadly that in all cases of joint ownership each PUNDANI Dest 


party has a right to demand and enforce partition; in other words a Messrs. JAR- 
right to be placed in a position to enjoy his own right separately and without ?** SKINNER. 


interruption or interference by others: see Spence’s Equitable Jurisdic- 
tion, Vol. 1, page 653; Story’s Equity Jurisprudence, Sections 648-649. 

The zemindars have nothing to do with this question. They have been made 
defendants, and had they merely appeared for the protection of their own inter- 
ests, they would have been entitled to their costs. Those who have appeared and 
opposed the partition must bear their own costs. The partition will of 
course not affect the liabilities of the parties under their several contracts 
with the zemindars. The decision of the lower Appellate Court must be 
reversed. The respondents must pay ‘tlie costs of the appeals in the lower 
Appellate Court and in this Court. The case must be remanded to the 
first Court, in order that an Ameen may be appointed to survey and 
make a partition as between the plaintiffs and the defendants ; on the 
Ameen making his report, either party will be at F Dergi if dissatisfied, 
‘to except to it in the usual way. 

The costs of the suit in the first Court and of the nadie are the necessary 
expenses of obtaining a partition by a decree of Court caused not by any 
wrongful act of the defendants, but by the nature of the tenancy, vizą a 
tenancy of an undivided share of an estate. The plaintiff for her own advan- 
tage, convenience, and security is desirous of exercising herright of exchanging 
her undivided share for an equivalent share of that estate to be held in 
severalty.- The defendants hold subject to the plaintiff's right to demand such 
partition. The plaintiff and principal defendants must therefore each bear 
their own costs of the suit in the first Court, and the costs of the partition 
will be divided between the parties in proportion to their respective shares 
in the estate. : ` 


- 


Before Mr. Justice L, 8. Jackson and Mr. Justice Markby. 
+ 


GORACHAND GOSWAMI AND OTHERS (PLAINTIFFS) ve RAGHU MANDAL AND 
OTHERS (DEFENDANTS. )* 


Act VIIL of 1859, s. 119—Appeal—Ex parte Judgment, 


Section 119, Act VII. of 1859, does not apply to a defendant who is only absent on an 
adjourned hearing. It relates only to one who has never appeared. 


Baboos Banshidhar Sen and Gris Chandra Mookerjee for appellant. 
Baboos Krishna Sakha Mookerjee and Nilmadhab Sen for respondent. 


* Special Appeal, No. 169 of 1869, from a decree of the Judge of West Burdwan, dated 
the 3rd. November 1868, reversing a decree of the Moonsiff of that district, dated 
the 14th May 1868. 
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JACKSON, J.—The only ground taken before us in this special appeal is that 
the lower Appellate Court had no jurisdiction to entertain the appeal, inasmuch 
as the case had been decided against the defendant ex parte, This contention is. 
founded upon section 119 of Act VIII. of 1859 ; but that section will not sup- 
port the argument. The words of that section are “no appeal shall lie-from a 
judgment passed ex parte against a defendant who has not appeared.” In this 
case the defendant not merely had appeared, but he had been present’ at the first 
‘hearing of the cause, and was merely absent at the adjourned hearing, that is, 
when the adjourned hearing commenced ; but came into Court before the Moonsiff 
had actually recorded the judgment, and also his evidence was on the record. 


‘The special appeal must be dismissed with costs. 


Marky, J.—I am of the same opinion. 


ay ey 


Before Mr. Justice L. 8, Jackson aud Mr, Justice Markby. 


CHINTAMANI SEN (Prarxtirr) v. ISWAR CHANDRA AND, OTHERS 
(DEFENDANTS, )* 


Act VIII of 1859, s.246—Right of one Decree-holder against another. 


_ Two several judgment-creditors attached certain property which was released upon 
the claim of a third party, under section 246 of Act VIII. of 1859. One of them sued 
the successful claimant, and obtained a decree declaring the property in dispute to belong 
to the judgment-debtor, and thereupon caused the property to be sold, and became the 
purchaser thereof. Thereupon, an assignee of the other judgment-creditor sued him, alleg- 
ing an earlier lien, and praying a sale in satisfaction thereof, The defence.set up was that 
as the plaintiff did not come into Court to set aside the order under section 246, within a 
year from the date thereof, he was barred from bringing the present suit, 

Held, that the omission to bring a separate suit for that purpose did not bar him from 
obtaining a declaration of his prior lien. 


Baboo Gopal Lal Mitter for appellant. 
Baboo Krishna Sakha Mookerjee for respondent. 
Tue facts of the case sufficiently appear in the judgment of 


` Jackson, J.—It appears to me that the decision of the lower Appellate Court ' 
is erroneous. The suit relates to certain property which belonged originally to 
one Ala Hafez. This person mortgaged the property in question to Bani Madhab 
on the 12th Aghran 1268. Immediately afterwards, that is to say, on the 12th 
Pash, he mortgaged the same property over again to Iswar Chandra, and 
Iswar Chandra, it seems, had no notice of the first mortgage. Both mort- 
gagees brought suits against Ala Hafez and got decrees for the money 
advanced, respectively, with a declaration that the property was liable to be 
sold in satisfaction of their decrees, and they both subsequently attached 
the property. | 

* Special Appeal, No. 200 of 1869, from a decree of the Subordinate Judge of Beerbhoom, 
dated the 5th December 1868, affirming a decree of the Moonsiff of that district, dated 
the 15th of June 1868. 
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Pending the attachment one Dhan Krishna preferred a claim, and that claim 1869 | 
was allowed under section 246 of the Code of Civil Procedure. Bani Cumramany 
Madhab, who after this sold his rights to the present plaintiff Chintamani, _ aa 
took no steps immediately .to get rid of this order. But Iswar Chandra, Iswar 
the other mortgagee, did bring a suit within one year, dnd got the claim of ORANDIR A; 
Dhan Krishna set aside, and established the rights of the judgment-debtor. 
He then proceeded to have the property sold under his own deeree, and he 
purchased it himself. Bani Madhab’s vendee, Chintamani, now brings this 
suit in his turn against Iswar Chandra, to have it declared that the property 
may be sold in satisfaction of his earlier lien. This suit has been thrown out 
by the Courts below not on the ground that, as alleged by Iswar Chandra, 
the mortgage transaction between Bani Madhab and Ala Hafez was one of 
a fraudulent character, but on the ground that Bani Madhab by omitting to 
bring any suit within one year after the allowance of Dhan Krishna’s objection, 
had lost his right of lien upon the property, and was effectually concluded 
by that order. l 
It does not seem to me that the terms of section 246 have the effect of 
completely barring any party against whom an award is given under that 
section, whatever circumstances may afterwards happen. I do not think that 
if this property had been attached by several creditors, and all those attach- 
ments had been removed in consequence of the claim of Dhan Krishna, it was 
necessary for each attaching creditor to bring a separate suit; but I think 
that when one of those creditors brought a suit against the objector, and in 
that suit set up the right of ownership of the original judgment-debtor, he 
effectually got rid of the claim of the objector, and-left the road open for 
other parties having a lien upon the property. I think therefore that the 
present plaintiff, who represents the earlier mortgagee, is not debarred by his 
omission to bring a separate suit under section 246, but that he is quite com- 
petent to maintain his present contention against Iswar Chandra, and to 
enforce the lien which he had upon that property under the mortgage effected 
by Ala Hafez. I think therefore that the decision of the Court below must 


t 


þe set aside with costs. 


MaRrkBY, J.—I am of the same opinion. 
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2 Before Mr. Justice Norman and Mr. Justice E. Jackson. 
HARO DAS AND ANOTHER (PLAINTIFFS) v. GOBIND BHUTTACHERJEE 1869 
; AND ANOTHER (DEFENDANTS.)* Aug. 12. 





Act X. of 1859, s. 6—Khodkast Ryot—Right of Occupancy—-Abandonment. 


The right of occupancy given in section 6, Act X. of 1859, is a right to occupy and hold 
the land. When a ryot leaves his home, he ceases to be a Khodkast ryot, and if he refuses 
to come back and cultivate the land when called upon, the zemindar is at liberty to 
settle the land with others. 


* Special Appeal, No. 691 of 1869, from a decree of the Officiating Judge of Rungpore, 
dated 28rd December 1868, affirming a decree of the Deputy Collector of that district 
dated the 5th September 1868, : 
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Baboo Iswar Chandra Chucherbutty for appellant. 
Baboo Girija Sankar Marima for a a 


Norman, J.—This is a suit for possession of a tenure consisting of rather 
more than 1 drone of land, of which thp plaintiff alleges that he has a right 
of occupancy. 

The facts are shortly these. In Aghran 1274, or in other words, November 
1867, the plaintiff left his homestead in the defendant’s village, and built 
a new house in a village belonging to another zemindar. On the 11th Pash 
the defendant, who was the zemindar, caused a letter to be sent to the plaintiff 
asking him why he had run away, saying that he did not know why plaintiff 
had run away, and giving him notice that he was required to be present within 
seven days in the zemindari cutcheri to make some arrangement about the 
settlement of his jote. The plaintiff gave no answer whatever to this letter, 
and in Magh the defendant granted a patta of the land to a new ryot, 
considering that the plaintiff had abandoned his tenure. 

The plaintiff brought his suit praying to be restored to possession, on the 
6th August 1868. That suit was dismissed by the Deputy Collector, and his 
decision was affirmed by the Judge of Rungpore. 

The plaintiff appeals specially to this Court. 

We think that the decision of the lower Court is perfectly correct. The 
right of occupancy given by section 6 is simply what it professes to be a 
right to occupy and hold the land. If the ryot, of his own free will, quits and 
abandons the land, it appears to us that there is nothing in section 6 to prevent 
the zemindar from re-letting the land and getting the rent to which he is 
entitled from a new tenant. 

The evidence of abandonment in the present case is quite satisfactory. In 
leaving the village of the defendant’ the plaintiff ceased to be a Khodkasf 
ryot of his village. The zemindar had no security as to when he would come 
back, and the plaintiff when applied to refused to state whether he would come 
back or cultivate the land. After the expiration of a month from the date 
of his letter the zemindar granted a fresh patta to a new ryot to cultivate 
for the year 1275, He certainly ‘could not be bound to keep the land vacant 
to suit the convenience of a ryot who had run away and who not only did not 
answer the defendant's letter but who down to August did not take any steps 
to assert his alleged title to hold the land. 

That being so, the Judge was right in holding that the plaintiff had abandon- 
ed the land,and the suit was properly dismissed. 

The appeal is also dismissed with costs. 
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Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


GIRISH CHANDRA ROY CHOWDHRY (Dzrenpawt) v. SRIMATI 1869 
AMINA KHATUN (Puarrier.)* June 4. 


Deed of Sale—Indorsement—Suit under Act XIV. of 1859, s. 15—Evtdence—Registration— 
Ground not taken in Court below--Onus. ° 


The plaintiff executed a deed of sale of a moiety and a lease of the other moiety of certain 
property to B. B instituted a suit under section 15, Act XIV. of 1859, which was dismissed. 
B then returned the deed of sale and lease to A, with the following endorsement under 
his signature, viz. “returned, no claim.” A instituted the present suit for recovery of 
possession of the said property, and the defendant set up in his defence. that A had no 
right to sue for a-moiety of the property, as the same has been conveyed to B; and that the 
endorsement of the deed of sale, ‘returned, no claim” was not admissible in evidence, 
as the same had not been registered. 

Held, that the entry was only of evidence that the transaction was siete: and not 
final, so as to require a reconVeyance. 

Held, that as the plea as to the inadmissibility of the evidence for want of registration — 
was not specifically taken in the Court below, it could not be allowed in special appeal. 

Held, that the onus was upon the defendant to prove his purchase. 


Tas plaintiff executed a bill of sale of a moiety of her maurasi tenure, and 
an ijara patta of the other moiety, in favor of Mr. Wise. 

On the strength of the bill of sale and patta, Mr. Wise sued the defendant, 
Girish Chandra, under section 15, Act XIV. of 1859, for possession of property 
in dispute; but the suit was dismissdd on the 30th of May 1865. 

On the dismissal of the suit, Mr. Wise returned the documents to the plain- 
tiff, with an endorsement thereon, viz.: “ Returned, no claim.” 


(Sa) J. P. WISE. 


This endorsement was neither stamped nor registered 

The plaintiff brought the present suit to recover possession of the miras tenure, 
and for a declaration that amooktearnama and a kabala, alleged to have been 
executed by her, and under-which the defendants claimed, were fraudulent. 

The defendant set up, in-his written statement, that the plaintiff had no 
right to sue, at least as regards'a moiety of the property, in consequence of 
the sale to Mr. Wi ise; and that the mooktearnama ~ kabala were genuine: 
documents. ° 

The Principal Sudder Ameen of Dacca held that the plaintiff’s suit was not 
barred, as Mr. Wise had not preferred any claim, and as there was esidence of 
the documents having been returned by Mr. Wise, and that the deeds set up 
by the defendants were fraudulent; and passed a decree in favor of the plaintiff. 


* Special Appeal, No. 3288 of 1868, from a decree of the Judge of Dacca, dated the 9th 
September 1868, affirming a decree of the pene! Sudder Ameen of that eee dated 
he 4th November 1867, 
ae 
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On appeal, the Judge held that the plaintiff had a right to sue, as the bill 


Ginisn Cuan- Of sale and ijara patta had „been cancelled and signed by Mr. Wise, and as 
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there was evidence of the fact of Mr. Wise having relinquished the property: 
He accordingly confirmed the decision of the lower Court. 


Girish Chandra Chowdhry, one of the defendants, appealed to the High Court. 


Baboo Ramesh Chandra Mitter (with him Baboo Srinath Banerjee) for ap- 
pellant. 


Baboo Annada Prasad Banerjee = him Baboo Chandra Madhab Ghose) 
for respondents. = 


Baryuuy, J.—Plaintiff sues for possession of a miras tenure, and for a 
declaration that a mooktearnama and a kabala of Magh 1269, set up by 
defendant, were so set up falsely and collusively. 


Plaintiff's allegations are that she never executed such a conveyance or the 
power of attorney set up by defendant as her acts and deeds; that the whole 
was a deceitful arrangement by defendant No. 1, Kedar Meah, who prevailed 
on one Sheikh Haradhan, father of defendants Nos. 4, 5, and 6; and a servant of 
plaintiff, to get the above deeds executed; that the mooktearnama was in 
the name of Mooktarooddin, defendant No. 2, but was false; that the deed of 
sale which purported to make Abdul Hamid, defendant No. 3, the vendee, was 
not executed by plaintiff; that plaintiff sold one-half and leased one-half to 
Wise, who sued for possession under section 15, Act XIV. of 1859, but 
abandoned the purchase; and that special appellant, defendant No. 8, Girish | 
Chandra, purchased from defendant Abdul Hamid, and plaintiff was dispos- ~ 
sessed, The answer of defendants substantially was that the power of attorney 
and conveyance were true; that legal possession passed under them; that. as 
plaintif admitted she had sold half to Wise and farmed half before the suit. 
under Act XIV. of 1859, and that plaintiff never shewed how she was 
revested with her proprietary right, she could not sue. 


The first Court gave plaintiff a decree considering on the evidence that the 
plaintiff's allegations were proved. The lower Appellate Court affirmed the 
decision of the first Court. : 


Some of the grounds of special appeal recorded in the petition, are as 
follows : 

1. That inasmuch as the plaintiff had disposed of the property in dispute 
by sale and izara to Mr. Wise before the institution of this suit, the learned 
Judge iseyvrong to hold that plaintiff had any longer a right to bring this 
action. 

2. That even if it be conceded for the sake of argument that the aforesaid 
eancellation had the effect of creating a title in favor of the plaintiff, it is 
submitted’ that the said cancellation not being registered was not admissible in 
evidence. ‘The learned Judge was wrong to rely upon the said cancellation. l 


- 
” 
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3. That the learned Judge's decision is erroneous in not making the 1869 

plaintiff to start her case first by giving evidence of the false nature of the Greisn Crax- 

mooktearnama, a, eee 
On the first plea I would observe that “plaintiff's case is that Wise never pa 


completed the purchase, having returned the deed with an endorsement in “Asia 
English “returned, no claim, signed J. P. Wise,” and a corresponding entry KEATUN. 
in Bengali; that, consequently there was nothing but an inchoate transaction, 

and nothing complete and final so as to require a reconveyance. 

On the other hand*it is urged that as this endorsement is not registered, it 
cannot be taken as evidence. Now there was no such objection taken below. 
There was, it is true, the general plea that as Wise has purchased half and 
farmed half from plaintiff, the latter could not sue without shewing how she 
became revested with the property. But I do not think that a mere general 
plea of this kind, which no Court, or opposite party, could understand to mean 
that there was no reconveyance, because there was no registration, can be taken . 
as the equivalent of the specific plea as to non-registration now put forward. 
`- It is then urged in connection with this matter that the endorsement not 
being independently proved, oral evidence cannot suffice to prove that writing. 
Sheikh Rakmatulla v. Sheikh Sariatulla Kagchi (1) and Roopa Koonwur v. 
Juggoolall Opadhya (2) are cited in support of this plea. 

Now the lower Appellate Court has not decided the case solely on the 
endorsement but on all the facts of the case, based on the entire evidence, as 
showing that plaintiff's allegations are true; that she never executed the power 
of attorney and the deed of sale of Magh 1269 set up by defendants. When 
the endorsement was admitted as evidence by the Courts below, no objection 
was taken to its admissibility. Had there been, plaintiff might have given 
other evidence. I think then that this plea is too late. 

* * * * 4 Ok + * ok 

The last plea is that plaintiff alleging fraud should prove it, and did not. 
Plaintif’s real case was that she has been dispossessed by the defendants who - 
set up a title from her, whereas she denied ever granting them such title, and 
accordingly if they produced the power and deeds of sale, they were false and 
not given by her. Thus it was for defenflants to prove their title, it being 
their affirmative plea that they had title. 

On the whole then I think that there is no reason to interfere with the deci- 
sion of the lower Appellate Court, in this case, on the ground of its being 
erroneous in law. I would therefore dismiss this special appeal with costs. 

Hosnovse, J.— I agree in dismissing this special appeal with costs. 

One objection raised is in regard to plaintiff’s status by reason of the convey- 
ance to Wise, the other as to the burden of proof being on plaintif and not 

having been discharged by her. 


(1) 1 BL R., F. B., 58. _ (2) 11 W. R., 280. 
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The first-is really an objection which was much more in the mouth of Wise 
than of defendants, and when we have the title deeds given to Wise in plain- 
tiffs hands, and Wise’ s agent admitting that Wise had returned those deeds, 
and when the plaintiff has thus fulfilled prima facie what defendants called on 
her to fulfil, vizą, has accounted for her being still the proprietor, the alleged 
conveyance to Wise notwithstanding, I think we Have an answer to the issue 
which defendants raised in the Gouri below, and sufficient to allow the case 
to proceed. 

And on the second point I think that to what extent the burden of = 
was on plaintiff, she has discharged that burden. 


Before Sir Barnes Peacock, Kt., Chief Justice, and Mr, Justice Mitter, 


DWARKANATH HALDAR (JUDGMENT-DEBTOR) v. KAMALAKANTH HALDAR 
(DECREE-HOLDER.)* 


f 


Uncertainty in Decree—Execution. 


When a decree is so uncertain that it is impossible to ascertain what is decreed, a plaintiff 
cannot be put into possession of any other thing by execution than that’ which the decree 
describes. Evidence cannot be given in the execution department to amend any uncertain- 
ty in the decree. The law allows certain matters to be ascertained in execution, but 
` beyond. those it is the duty of the Judge to take eare that his decree is so precise that it is 


* capable of execution without leaving it to the Court of execution to decide what the Judge 


Sse 
wi tes 


Pa 
r» 


Ean 


To The necessity of certainty in decrees discussed. 


intended to decree. 


Baboos Kedar Nath Chatterjee and Bhawani Charan Dutt for appellant. , 
i ,Baboos Kali Mohan Das and Ramesh Chandra Mitter for respondent. - 


Privo C. J.—In this case the plaintiff sued to recover a yearly palla, 0 or 


-turn of worship, in the month of Bhadra, immediately following that of Mahesh 


Chandra and others. His claim was founded on a mortgage of that palla, 
which he alleged had been foreclosed; and he obtained a decree to recover 
the palla claimed in his plaint. It appears that the claim in the plaint follow- 
ing the deed of mortgage entitled the plaintif to recover a yearly palla in the 
month of Bhadra, following that of Mahesh Chandra and others., The Moon- 
siff, on an application for execution, in which the decree-holder asked to bg 
put into possession of a palla falling in a diferent month from that of 
Bhadra, considered that he could not put the plaintiff into possession of such 
a palla; and that as Mahesh Chandra had several pallas in the month of 
Bhadra, i#was impossible .for him, as the case stood, to ascertain which of the 
pallas of Mahesh Chandra’s the palla which the plaintiff had recovered was 
to be immediately. following. He says,“ when the decree-holder'’s vakeel 


* Miscellaneous Special Appeal, No. 197 of 1869, from an order of the J nudge of 
24-Pergunnas, dated the 20th February 1869, reversing an order of the Sudder Moonsiff of 
that district, dated the 12th November 1868, 
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“admits that Mahesh Chandra and others had more than one palla in that 1869 
“month, it is difficult to ascertain in the execution department the date of DWARKANATH 
“the palla of Mahesh Chandra and others, which was immediately followed nae 
“ by the palla in question.” A A KAMALA- 
KANTH HAL 
The plaintiff appealed to the Judge, who ‘stated that the “ palla was on the DAR» 
Ist of Bhadra 1263, and ‘on the last day of Jaishta or the first Assar in 
1275.” 
It is said, on the part of the plaintiff, that the palla which he recovered was 
not a palla necessarily falling in the month of Bhadra, but that it was a shifting 
one, and sometimes fell in Bhadra and sometimesin other months. But that 
was not the palla such as was mortgaged, nor was it a palla such as was 
decreed. All that the Court has to do in the execution department is to put 
the plaintiff into possession of the palla which was described in the decree; 
and if the palla which was described in the decree was so uncertainly described, 
that it was impossible to decide what was decreed; execution could not be 
given; and if execution cannot be given of a decree so uncertain that it 
is impossible to ascertain what is decreed, it seems clear that a plaintiff 
cannot be putinto possession by execution of any other thing than that which 
‘the decree describes. = 
- Jt has been contended that evidente was admissible in the execution depart- : 
ment to make that clear which the decree left uncertain, or to show that thè 
decree intended to give the plaintiff something different from that for which 
_ the plaintiff sued, and which was awarded to him by decree. According to that- . 
-' contention, if a plaintiff were to sue for a lakh of rupees, and the Judge were to’ 
say he could not ascertain what was due to the plaintiff, whether it was a lakh 
of rupees or one rupee, and he, therefore, decreed to the plaintiff as much as’ 
the defendant owed him, if the amount could be ascertained in the execution 
department, you would be deputing to the execution department that, which 
the Judge should himself have determined; and if-the contention is allowed, 
it goes further. It would allow the execution department to decide that the 
Judge intended to give to the plaintiff something different from that described 
in the decree, upon thé ground that the Judge must have intended to give it. 
- If the Judge.were to say, “J award to the plaintiffs a piece of land bounded 
‘on the west by the land of A. B., the execution department could not go into 
evidence to show that the Judge meant a piece of land bounded on the east - 
by the land of A. B.;.or if the Judge should award to plaintiff 50 bigas of land, 
abutting on the land of A. B. in a certain village, and it should be shown that 
-A. B; had five different pieces of land in the same village; you could not go 
into evidence in the execution department, for the purpose of #8¥ertaining to 
which of the pieces of land of A. B. the decree referred: ~The law has allowed 
certain matters to be ascertained in execution, bit beyond those, it is the 
duty of the Judge to take care’ that his decree is so precise that it is capable 
of execution without leaving it to the Court of execution to decide what the 
Judge intended to decree. 


~~ 
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1889 It appears to me that in this case if we were to allow the plaintiff to go 
Dwarxanatu into evidence to show that the palla which he recovered, instead of being 
ee a yearly palla in the month of Bhadra, was a palla shifting year by 
KAMALA- year, to be exercised sometimes in one month, and sometimes in another, 
DAR, we should be allowing. evidence for the purpose of contradicting, the 
decree; and if we were to allow evidence to be given in the execution depart- 
ment to show which of the pallas of Mahesh Chandra, the palla intended to 
be decreed to the plaintiff was immediately following, we should be ‘allowing 
the execution department to do the duty of the Judge ang to ascertain that 

which the Judge ought to have ascertained. 

If by reason of an uncertainty in the mortgage, or an uncertainty in the 
evidence, the Judge could not ascertain what particular right the plaintiff was 
entitled to recover, he ought not, on any of those grounds, to give a decree for 
plaintiff so uncertain that the Court of execution could not know what he 
„ intended to award. 

~ I have made these remarks at length, because I have frequently noticed 
that in execution cases, the duty.fulls on the execution department to ascer- 
tain the details which ought to have been ascertained by the J udge and 
specified in his decree. 

2. It was further contended that the defendant had no right to appeal in this 
case, upon the ground that the property about to be seized was that of his son; 
but that is not the only ground on which this appeal is preferred. One of the 
grounds of appeal is that the palla recovered being a yearly palla, to be 
exercised in the month of Bhadra, a palla to be exercised in any other month* oa 
could not be delivered. It appears to me that the defendant had a right to 
take that objection; for if he had not, the decree might be executed by giving 
the plaintiff something which was never included in the mortgage. 

For these reasons, I am of opinion that this appeal ought to be allowed, and 
the order of the Judge reversed with costs. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


1869 NABADWIP CHANDRA SIRKAR aNp ornenrs (Derenpants) v. KALINATH PAL 
June 30, FOR SELF AND GUARDIAN or PROSONNO CHANDRA’ PAL, Minor BROTHER, 
i ai (PLAINTIFY. )* 


Minor—Act XL. of 1858, s. 8—Djsmissal for Default—Act VIII. of 1859, s. 110. 


A suit can be prosecuted or defended by a relative, on behalf of a minor, without a certi- 
ficate under det XL. of 1858, when the subject-matter of the suit is of a small value. _ 

A suit to recover real and personal: property of the value of Rs. 7,260 was allowed to be 
prosecuted by the brother of a minor, on behalf of himself and his minor brother, under 
section 3, Act XL. of 1858. . 

* Regular Appeal, No. 46 of 1869, from a decree of the Subordinate Judge of Dacea, dated 
the 25th November 1868. 
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When a suit is dismissed for default of the plaintiff, and no appearance had been entered 1869 
by the defendant, the plamtiff can, under section 110, Act VIII. of 1859, bring a fresh swt 


, N 
after a lapse of 30 days; if ıt be not otherwise barred by lapse of time. ce 
: l SIRKAR 
Baboo Kalı Prosonno Roy for appellant. v, 
KALINATH 
Baboos Chandra Madhab Ghose and Srinath Banerjee for Tepondenis, a 


The facts are fully stated in the judgment of 


- Baruey, J.—This was a suit to recover a moiety of certain talook, and to 
recover moveable property scheduled at the foot of the plaint, to the value of 
Rs. 7,260-7ans. The only items in the schedule necessary to mention for 
the purposes of this appeal are the following :— 

1. Money paid for advancing loans, Rs. 2,500. 

2, The estimated value of the stock in one cloth shop inthe Chuck Bazar 
of Fureedpore and three shops of groceries, Rs. 500, 

8. Outstanding balance, Rs, 1,500, and cash in hand, Rs. 500. ` 

The total of these amounting to Rs. 5,000. 

In respect of the general list of moveable property as given in thë plaint, 
there is no further contention in appeal, and it is needless therefore to make 
mention of it. 

Itis admitted that Manik was the father of Sital, and Sankar was the 
father of Bhyrab ; and both the fathers, in their life-time, and the sons in theirs, 

` lived in commensality, 

= The plaintiff's case is that, after the death of his father, he held possession of 
~ * his eight-anna share in the property by right of inheritance; that the defendant 
No. 1, Nabadwip Chandra Sirkar, in collusion with defendant No. 2, forcibly and 
fraudulently took possession of all the moveable properties, and purchased 
the Shikmi T'alook in question in the name of his wife (defendant No. 3) out 
of the money of his father and uncle the said Bhyrab and Sital, and kept him 
(plaintiff) out of possession for 8 or 9 years; that he (plaintiff) attained his 
majority in Aswin 1273, and his cause of action has arisen from that date. 

The defendant Nabadwip’s case was that the plaintiffs paternal grand-father, 
and his (defendant’s) maternal grand-father and maternal grand-uncle, and his two 
brothers separated 60 or 70 years ago; thatthe plaintiff's father lived separately 
in a separate house in another village for the last 25 or 30 years ; that the plaintiff's 
suit was thus barred by limitation; that all the moveables were destroyed by fire in 
Chaitra 1269, during Sital Chandra’s life-time, and nothing remained in existence 

to form the subject of the present suit; thaf the Fureedpore trade had been 
long discontinued, butit had been carried on by. himself, without capital, by his 
own exertions as a broker; and that he purchased the talook in88it with his 
own money, in his own name, and was himself in possession thereof. 

The other defendants put in other answers which if is unnecessary to notice 
for the purposes of this present appeal. 

The lower Court put in issue: whether the plaintiff's suit was barred by limi- 
tation ; whether the disputed T'alook was purchased with the money left by 
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the plaintiff's father and uncle, or with the defendant’s own money; and , 
whether the moveables were destroyed by fire as alleged by the defendant. 
There was no issue as to the cash in hand or the stock in the cloth shop at 
Fureedpore. me 

The lower Court apparently did, to some ‘extent, put the burthen on the 
defendant to prove, in the first place, that the Talook in suit was purchased with 
his own money, and not with the joint funds of Sital and Bhyrab ; but taking 
a review of all the evidence, the lower Court came to the finding that the 
Talook was purchased with the joint funds of Sital and Bhyrab, and that the 
defendant had no fund of bis own to make the purchase. 


The lower Court dismissed the plaintiff's claim for the moveables consisting 
of the articles and utensils sued for, and gave the plaintiff a decree, in modifi- 
cation of his claim, awarding him possession of half of the purchased Talook, 
‘and half of the existing monetary transactions as, attached on possession, as also 


hes of the moveables worth Rs. 50, and proportionate costs. 


Fiom this decision the defendants “appeal before us, and there are eleven 
‘grounds taken in the petition of appeal, out of these six only have been pressed 
before us, viz., three in bar of the suit, and three on the merits. 


The first objection taken in bar of the suit is, that, in the absence of a certi- 
tificate, the case could not proceed under Act XL. of 1858; but looking to the 
provisions of section 3 of the Act, we find it clearly enacted: “ Provided that 
“when the property is of small value, or for any other sufficient reason, any 
‘t Court having jurisdiction may allow any relative of a minor to institute or . 
“ defend a suit on his behalf, although a certificate of administration’ “hag not: 
“been granted to such relative.” This disposes of the first objection. The 
Court having discretion to dispense with a certificate in this case, this plea is, 
untenable. 


The next plea in bar is that of limitation, but this plea has been withdrawn 
by the pleader for the appellant. 


The third plea in bar is that when the pauper suit was struck off for 
default, and the plaintiff did not come into Court until the period of 30 days 
had expired, the lower Court hadeno jurisdiction to restore the case. Now, 
this plea is said to be supported by section 114 of Act VIII. of 1859, and that 
section runs to the following effect: “Ifthe defendant shall appéar in person 
“or by a pleader, and the plaintiffs shall not appear in person or by a pleader, the 
Court shall pass judgment against the plaintiff by default, unless the defend. - 
“ant admits the claim; in which case, the Court shall pass the judgment 
“against @fe-defendant upon such admission. When judgment is passed 
“ against a plaintiff by default, he shall be precluded from bringing a fresh suit 
‘in respect of the same cause of action.” There is nothing in the present 
case, however, to show, that the defendant did appear, and that the plaintiff 
did not appear when the case was dismissed for default, consequently the pro- 
visions of section 114 do not apply here. The section, however, which does 
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apply to this suit is section 110, and under the provisions of that section the . 1869 


Court had clearly jurisdiction to order a revival of the case. NABADWIP 
: CHANDRA 
* * * * * * a * A Sarin 
ve 


Under these cir cumstances, I would direct that the plaintiff do get a decree KALINATH 
for the Talook and for the 50 rupees for moveables as given by the lower Court, 
and for the sum of rupees 1,573 on account of the loan transactions: and in 
regard to the Fureedpore cloth concern and for the other articles and orna- 
ments, the plaintiff's suit and his cross-appeal be dismissed. 


The plaintiff will have his costs in this Court. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse, - 


: Ot 
ABDUL HAMID (Derenpant) v. DONGARAM DEY (Puarmtirs.)* -' +> W “1869 
i : July 12. 


Enhancement—Jurisdiction of Collector, 


r 


A suit for enhancement of rent of a dwelling-house in a village, is cognizable by the 
‘Collector, 


Baboo Hari Mohan Chuckerbutty for appellant. 
Baboos Nalit Chandra Sen and Rama Nath Bose for respondent. 


BAYLEY, J.—The plaintiff in this case sued the defendant as holding certain 
Bhita` lands in his use and occupation, which Bhité lands he alleged were 
part of his talook purchased by him. 

The defendant's allegation was that the lands were not in the talook alleged 
by the plaintiff, but were in another talook in which he was a co-sharer with 
the plaintiff. pa 

The first Court, after a remand by the lower Appellate Court, finally decided, 
on. the 2lst October 1868, that it had not the “smallest doubt that the lands 
“are part of plaintiff's purchased talook ;” and then the Court goes on, “as no 
“objection has been made to the rate of rent, and as defendant, having held 
“and enjoyed the lands since the sale, is liable to an equitable rent for them, 
“I give a decree for Rs. 10-14, and costs Rs. 4-4, and fees As. 8-9. Total, 
Rs. 15-10-9.” 

On appeal, the Judge records: “I think with the Deputy Collector that the 
“defendant holds rent-paying land and land for which rent has been received 
“by plaintiff's predecessor, within the plaintiff's talook. The evident? is scanty 
“on this point, but I think sufficient.” Then, as regards the rates, the lower 
Appellate Court remarks: “ I do not think that the defendant in his deposition 


* Special Appeal, No. 780 of 1869, from a decree of the Judge of Tippera, dated the 
26th January 1869, affirming 2 decree of the aaa Deputy Collector of that district, 


dated the 21st October 1868. 
18-—¢ 
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1869- “on oath before this Court, and which with the plaintiffs statement formed 

ABDUL Hap “ the grounds from which to frame issues, raised any objection as to the rates 

Dor a “so that it is necessary ‘now to return this case for trial on this point.” ` The 

Dey, lower Appellate Court then concludes its judgment by dismissing the spren 
with costs. 


The defendant appeals padi 


The fifth and the last ground is that the provisions of Act X. of 1859 have 
reference only to lands held for agricultural and horticultural purposes, and 
not to lands on which actual dwelling-houses are erected, and held by persons 
other than actual cultivators. 


In regard to the last plea that this being a case for lands for building pur- 
poses, the provisions of Act X. of 1859 do not apply. Kali Mohan Chatterjee v. 
Kali Krishna Roy Chowdhry (1) has been cited. But the facts of that case 
ia a were totally different from the facts in this. There the building was part 
ai “of £ range of buildings in the centre of the town, and therefore the rent of those 

: houses would not fall within the purview of Act X. of 1859. 
_ It is to be here also noticed that part of the ‘land occupied by defendant 
"u e was’ not occupied by the house, and besides this the point was not taken in 

either of the Courts below. i 

On the whole I see no error in law in the judgment of the lower Appellate 

Court, and I would therefore dismiss this appeal with costs. 


ah NR, 


— 
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Before Mr. Justice Norman and Mr. Justice E. Jackson, 


1869 SHEIKH GOLAM YABEYA (DECREE-HOLDER) v. MUSSAMUT SHAMA SUNDARI 
July 19. KUARI (JUDGNENT-DEBTOR.)* 


Execution-—Striking off Case—Release from Attachment. 


The striking off of a case from the file, while pending in execution, does not release a 
aa from attachment. s 


Mr. R. E. Twidale for appellant. 
Baboo Kali Krishna Sein for respondent. . 
The facts are fully stated in the judgment of 


Nomun J.—The plaintiff in this case is a decree-holder, who had attached 
a certaimproperty belonging to the Judgment-debtor, called Rasulpore. By 


* Miscelldneous Special Appeals, Nos, 206 and 207 of 1869, from an order of the Judge 
of Bhagulpoie, dated the 28rd February 1869, affirming an order of the Moonsiff of that 
district, dated the 5th June 1868. 


(1) 2 B. L. RB, App. 39. 
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petition, dated the 8rd June 1868, he applied to the Court for an order for the 1869 


sale of the property by auction, under section 249 of Act VIII. of 1859. SHEIKH 
_ The Moonsiff refused the application on the ground that “the execution S 
ease had been struck off on the 26th September 1866 ;” “that the attachment v. 


being prior to that date had ceased to have any effeet; and that an order for a ies err 


asale by auction could not be made except ona fresh attachment. The pial 
Moonsiff, accordingly, rejected the petition, and directed the petitioner to take 
out a fresh attachment. 

The judgment-créditor appealed to the Judge, who held that the decree under 
which the decree-holder was proceeding was invalid, and therefore dismissed 
the appeal. From these decisions the decree-holder appeals to this Court. 

The facts of the case are briefly as follows: i 

The plaintiff obtained an ex parte decree on the 22nd September 1864 for 
rupees 545. He applied for execution of his decree by the attachment of 
talook Rasulpore, and obtained an order for that purpose in December 1864. 
For the present, we must assume that the order for attachment was duly made æ 
known as required by section 239. Upon that order, under circumstances of 
which at present we know nothing, no further proceedings to bring the pro- 
perty to sale took place till the 12th of May 1866. On that day, the defend- g 
ant presented a petition under section 119, alleging that he had not received .* 
any notice of the proceedings, and praying for an order to set aside the judg- 
ment against him, On the 21st June 1866, his petition was rejected by the 
Moonsiff. From that decision, the defendant appealed to the Judge. On the 
20th August 1866, the Judge on the Moonsiff’s order, and remanded the 
case for trial. 

The Moonsiff, by a rubakari stating that the original decree, execution of 
which had been sought, had been set aside by the order of the Judge, and that 
the case had been remanded for trial, ordered that, therefore, the case in exe- 
cution of that decree must be struck off; and, accordingly, the execution 
ease was then and there struck off the file of the Moonsiff. 

The plaintiff appealed from the decision of the J udge to the High Court, 
and on the 11th of April 1867, the High Court decided that, under section 119, 
Act VIII. of 1859, the defendant should have come in within thirty days from 
the time when the first process for enforcing the judgment of the Court had 
been executed ; and setting aside the Judge’s order, remanded the case to the 
Judge, to try on what-date the first process for enforcing the judgment of the 
Court was executed. : 

On the lst February 1868, the Judge took up the case. He found that 
‘the defendant had not come in within thirty days after such first process had 
been executed ; and he, accordingly, held that the defendant could not come in 
under section 119, thus leaving the original ex parte judgment of the Moonsiff 
from that date in full force and effect. On the 25th March 1868, the plaintiff 
applied for an.order for the sale of the property, and after some other interme- 
diate applications, came that of the 3rd of June, to which I have already alluded. 
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I think that I must assume that, on the 12th of May 1866, when the defend- 
ant first applied to the Moonsiff to set aside the ex parte decree, there: was a 


valid attachment upon which the plaintiff was entitled to proceed to obtain, 


an order for the sale of the property under section 249. It appears to me 
plain that the defendant could not, by proceedings which were irregular and 
afterwards set aside, remove the plaintiff from the advantageous position in 
which he stood on that day. The order of the 20th of August 1866, 
reversing the, Moonsiff’s decision, has been set aside, and the case must be 
treated as if no such order had ever existed. The order for the removal. Of, 
the case from the files of the Court by the Moonsiff was passed while the 
order of the Judge was in force; and when the Judge’s order was afterwards 
set aside in pursuance of the decision of the High Court, after the finding on 
the facts to which the Judge came on the 3rd of February. 1868, it became 
the duty of the Moonsiff to allow the execution to proceed in the ordinary 
course. The order which had been set aside, and the striking off the case, 
van act merely done to give effect to the invalid order, could not affect the 
legal position and rights of the plaintiff. The Moonsiff should, when the 
decree-hoider applied for an order for sale, have at once restored the case to 
the file, if restoration to the file was necessary. 

I myself entertain a strong .opinion that whether the case was formally 
restored to the file or not, the order for attachment made under section 235, 


” prohibiting the defendant by a written order from alienating the property by 


sale, gift, or in any other way, and all other persons from receiving the pro- 
perty by purchase, gift, or otherwise, was in full force and effect in May 1868. 
No doubt, while the decision of the 20th of August 1866 stood, the decree on 
which the order for attachment was based haying fallen to the ground, the 
order itself was inoperative. But when the Judge’s decision was reversed, 
the originaler parte decree with all proceedings held thereon, including of 
course the order for attachment, was at once revived. 


I think that, except possibly as regards third persons who may have | 


acquired rights during the time when the Judge’s order was in force, or who 
may be able to show that the decree-holder has abandoned any of ‘his rights, 
or lost them by laches, the order for attachment must be deemed and taken 
to have full effect and operation from December 1864, or at any rate from the 
date when such order was duly notified. If then, the force and effect of the 
attachment revived on the 3rd of February 1868, from that time it became 
unnecessary that the plaintiff should obtain any fresh order for attachment 
before proceeding to the sale of the property. 

I entirely agree with what the Chief Justice says in the case of Mussamut 
Zahurun v. Tayler (1): “I know no authority in Act VIII. for saying that an 
attachment is at an end, because the. execution suit is struck off the file.” 
Mr. Justice Loch and myself decided a case, Gunno Sing v. Baboo Muddun 


(1) 2 B. L. R., A. C., 86. 


k~ 


VOL. IIL] "APPENDIX. 


Mohun Sing (1), in accordance with this opinion, on the 27th of January” 


1864. 


+ I am not awarethat there is any decision that conflicts with the decision 


that we now pronounce. His Lordship referred to the cases of Baboo Luchmee- 
put y. Baboo Leckraj Roy (2), Khadem Hossein Khan v. Kalee Persad Sing (3), 
Musst. Janee Khanum v. Musst. Amatool Fatima Khanum (4), and Purbhoo Doss 
v. Goma Bhunjun Sing (5). I do not think that our decision is-in conflict 
with any. one of these cases. If it were, I should have thought it necessary 
iotrefer. the matter toa Full "Bench. We follow the decision of the 27th 
January 1864, Gunno Smg v. Baboo Muddun Mohun Sing (1), and our 
decision is in accordance with the case of Raja Mohesh Narain Sing v. Kishna- 
nund Misser and Rughoobur Dyal Sing (6). 
The case must go back to the first Court, and the Moonsiff will order the 


-sale to proceed, unless it is shewn that there is some objection arising from 
the delay between December 1864 and May 1866, of which at present we 


know nothing. 


Jackson, J.—I concur in the decision pronounced by Mr. Justice Norman. 


It has reference solely and specially to the objections which have been urged - 


before us by the judgment-creditor to the sale of the property upon the 
attachment of which it has already taken place. The question is, whether the 
order of the 20th September 1866, striking the execution’ case off the file, 
did not become altogether null and void when the order of the J udge of 
the 26th of August 1866, on which that order was founded, was afterwards 
reversed by the decision of the 3rd February 1868, and when “the judgment- 
creditor, without any delay, at once asked that the execution case might be 
carried on. i 

I think that, under the circumstances, the Court was able to revive the exe- 
cution, and to continue the proceedings as if the orders of the 26th Septem- 


Fher had never been passed. 


_ I give nio opinion as to what would have been the case had the judgment- 
creditor delayed to revive and carry on the execution proceedings. But I see 
no reason, as the case stands at present, why, if the judgment-creditor wishes 
to act on the attachment of December 1864, he may not act on it. The 
judgment-debtor has, as far as I can see, shown no sufficient cause against his 
doing so. 
_ It is impossible to say what may be the effgct, if other parties have acquired 
rights in the meantime. That is a question to be decided between the judg- 
ment-creditor and those parties, when if arises. -s 
_ The case will be remanded to the first Court. 7 

(1) W. R., 1864, 26. (4) 8 W. R 51. 

(2) 8 W. R., 415. (5) 5 W. R, Mis., 4. 

(3) 8 W. R., 49. (6) 9 Moore’s I. App., 324. 
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Before Mr. Justice Glover and Mr. Justice Mitter. 
GAURHARI SING (Derenpant) v. BIHARI RAUT (Puarnrier,)* 
Act X. of 1859, s. 6—Ny Jote Land—Right of Occupancy. 


A cultivator of nij jote land may acquirea right of occupancy under section 6, Act X. of 
1859, when it had not been let under a lease for a term of years, or year by year. 


a” 


5 


Baboo Mahendra Nath Mitter for appellant. 
\ 
Baboo Nilmadhab Sen for respondent. 


Guovser, J.—There is no ground for interference with the lower Appellate 
Court’s decision in this case. The plaintiff sued under clause 6, section 24, 
Act X. of 1859, to recover possession of 2 bigas 6 katas and 10 chittaks of 
land, from which he alleged himself to have been illegally dispossessed by the 


„trustee of a religious endowment. He claimed to have held this land from the 


time of the permanent settlement at a fixed rate, and his cause of action was 
the letting of the land by the trustee to a third party. l 

The defence was that the land was the nij jote of the temple; that it had 
never been let to the plaintiff, as alleged by him, from the date of the per- 
manent settlement, although it had occasionally been let for short periods to 
the plaintiff’s father; that no agreement had ever been come to as to a lease ; 
that the plaintiff at last left the land uncultivated, and then the defendant 
leased it to a third party. 

The first Court dismissed the plaintiff's claim, considering it not proved 
that he had been holding this land from the time of the permanent settlement 
at fixed rates. The Court of Appeal took up the question ag to whether 
plaintiff had or had not a right of occupancy, and finding on the evidence that 
he had, gave him a decree to recover possession of the land. 

The ground is, that ‘as the disputed land is the xy jote land of the devine.” 
no cultivator of that land cdn obtain a right of occupancy with reference to 
the terms of section 6, Act X. of 1859. 

This appears to be a mistake. “Although that section does exclude khamar, 
nij jote, and seer lands belonging to the proprietor of an estate, it only does so 
when such lands have been let by him on a lease for a term of years, or year 
by year. In this case there is no evidence to show that the land was let to 
the defendant for a special term, or that he was only a yearly tenant of the 
same. There is nothing per se in the fact of the land being nif jote, which 
prevents a cultivator from acquiring rights of occupancy in it; and in this 
case it has been found by the Judge on the evidence, as a fact, that the plain- 


* Special Appeal, No. 870 of 1869, from a decree of the Judge of Orissa, dated the ist 
February 1869, reversing the decree of the Assistant Collector of that district, dated the 
24th July 1868. 
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tiff has been for more than twelve years in the possession of the land paying 1869 
rent to the trustee of the endowment, and that he has therefore acquired a GaurnaRı 
right of occupancy. se 

There appears therefore no ground for interfering with this decision. The Bruanr Raut. 
special appeal must be dismissed with costs. _ 


Mitrer, J.—I concur. 


Before Mr. Justice Glover and Mr. Justice Mitter. 


BHAIRO SING AND ANOTHER (Piarntirrs) v. UDIKARAN SING (Derenxpant.)* . 1869 
i ; . Aug. 6. 
Act X. of 1859, s. 28—-Suit for Declaration of Title—Act VIII. of 1859, 8. 2. 


In a suit for declaration of title to land, from which a ryot has been ejected at 
the suit of his zemindar, by the order of a Collector, under section 23, Act X. of 1859, and 
wherein the genuineness of the patta upon which the suit is brought is at issue, the 
order of the Collector cannot be pleaded in bar, l 


Mr. C. Gregory for appellants. 
Baboo Chandra Madhab Ghose for respondent. 


Guover, J.— The plaintiff in this case sued for confirmation of possession 
and for a declaration of his title in 8 bigas 10 katas of jerat land; his cause of 
action being the slur cast upon his title by the decision of the Collector in a 
suit brought by the defendant under clause 6, section 23, Act X. of 1859, in 
which the defendant was declared to have been illegally ejected by the 
zemindar. l 

In that suit the defendant got a decree on the strength of a patta 
said to have been given to him by the plaintiffs vendor. The Judge 
on appeal has held that the present suit is identical with the one already 
decided by the Collector, inasmuch as in both the genuineness of the 
` patta was the point at issue, aud has dismissed plaintiff's suit as barred by 
section 2, Act VIII. of 1859. e, 

There is no doubt a decision of this Courtin the case of Ram Bhujjun 
Bhuggut v. Ketai Ram Chowdree (1) in favor of this position, but that decision 
has been subsequently overruled by the Full Bench in the case of Gooroo Doss 
Rai v. Ramnarayan Mitter (2), in which it was laid down that clause 6, section 
23, Act X. of 1859, refers only to possessory actions against the persons entitled r 
to receive the rent, and not to Suits in which the plgintiff sets out his title’ and 
seeks to have his right declared and pgssession given in pursuance of that title. 
“Full meaning,” the learned Judges say, “ may, and we think must, be given to 
the words ‘illegally ejected’ without treating them as giving a wider sense 


* Speical Appeal, No, 1160 of 1869, from a decree of the Judge of Tirhoot, dated the 15th 
March 1869, reversing a decree of the Moonsiff of that district, dated the 28th August 1868 
(1) 6 W. R, Act X, Rul, 22. (2) Case No, 137 of 1864; Feb, 22nd, 1867, 
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to the words abovementioned;” and another case, Aradhun Dey v. Golam 
Hossein (1), is exactly in point with this, and rules that a Collector’s judgment 
as to the genuineness of a patta cannot be ‘pleaded as an estoppel in He 
Civil Court in an action for ejectment. 

There appears to be no difference as to the principle involved between an 
action for ejectment and one for declaration of title, and we therefore think 
that the Judge’s decision was wrong. 

Theappeal is allowed with costs, and the case remanded to the lower 
Appellate Court for trial on the merits. 


"A 





-> 


„Before Mr. Justice Macpherson and Mr, Justice Glover, r 


4 


‘BISWANATH MUKHOPADHYA AND ANOTHER (TWO OF THE DEFENDANTS) V. 
GOSAINDAS BARA MADAK (Brammer. yr’ 


oe 


Suit to enforce a Lien on Land—Sale of Mortgaged Premises. 


A suit to enforce a lien on land which has been mortgaged will lie, and the land as 
it- stood at the time of the mortgage free from subsequent incumbrances may be sold, 
although a decree for money due upon the mortgage has been obtained, and the right, title, 
and interest of the mortgagor theretd has under such been once sold. 


Baboos Krishna Sakha Mookerjee and Nilmadhab Sen for appellants. 
Baboos Hem Chandra Banerjee and Mahesh Chandra Bose for respondent. 
Tue facts of the case sufficiently appear in the judgment of 


Macruerson, J~The facts are these: The defendants, Kanto and Radha 
Sayam Madak, on the 4th of Falgun 1263 (1856), gave the defendant, 
Krishna Mohan Mookerjee, a bond, to secure the repayment of a certain sum 
of money. By that bond they hypothecated or mortgaged the lands which 
Äre now in suit, by way of further security. 

On the 21st Baisakh 1268 (1861), Kanto and Radha Sayam Madak sold 
those same lands to the defengants, Biswanath and Bholanath. 

In 1269 (1862) Krishna Mohan Mookerjee brought a suit on the bond, for 


the money due to him, and got.a decree, no allusion being made to the lands 


or the existence of a mortgage. ‘ This decree is dated the 21st May 1863. 

In execution of the decree Krishna Mohan attached the lands covered 
by his bond, and applied to have them sold. He was opposed by Biswanath 
and?Bholanath, who claimed under“their purchase of 21st Baisakh 1268 (1861). 
Their claim was disallowed, the lands were actually sold in June 1866, and 
Krishna Mfolf™ himself purchased thêm at the sale in execution of his own 
decree. 

* Special Appeal, No. 890 of 1869, from a decree of the Judge of West Burdwan, dated 


the 19th January 1869, affirming a decree of the Subordinate Judge of that district, dated 


the 29th October 1868. f 
7 (1) 8 W. R., 487. 


VOL. IL] ` ` APPENDIX. 


Biswanath and Bholanath thereupon sued to establish their title under their 
purehase of 21st Baisakh 1268 (1861) and to, set aside the sale at which Krishna ` Bisw, 
Mohan had ‘purchased. _ In this suit they were successful, and got a decree 
on the 21st August 1867, by which it was declared that the lands were not 
liable to be sold (as against Biswanath and Bholanath) in execution of the 
decree of the 12th May 1863. The decree of August 21st, 1867, is said to 
have contained a reservation of Krishna Mohan’s right to bring a suit to have 
it declared that the lands were ‘mortgaged to him, and as such were liable to 
be sold, and to have them sold. 

After that, in Sraban 1275 (1868), the plaintiff purchased from Krishna 
Mohan Modkerjee, his rights under the decree of the 12th May 1868, and 
thereupon (on the 20th August 1868) instituted the present suit, praying to 
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have the lands sold i in execution of that decree, on the ground of their having - 


been mortgaged by the bond of the 4th of Falgun 1263 (1856). 

Both the lower Courts have decided in favor of the plaintiff, and it appears 
to me that they are substantially right in so deciding. Applying the principle 
laid down and acted on by the Full Bench in the case of Gopeenath Singh v. 
Sheo Sahoy Singh (1) it seems to me impossible to say that the plaintiff is 
not entitled to have these lands sold in execution of the decree which he has 
purchased. 

It was contended ‘before us that the present suit will not lie, because all 
that the plaintiff purchased was the decree of the 12th May 1863, and he did 
not purchase (it is alleged) the rights of Krishna Mohan as mortgagee. But 
this objection was not raised in either of the lower Courts, and seeing that 
Krishna Mohan, the mortgagee, who assigned to the plaintiff, is a party defend- 
ant, and has not suggested even that he did not mean to assign to the plaintiff 
his rights both under the decree and the bond, itis too Iate now to raise this 
issue. I may add that it is quite clear that it could not at any stage have 
been raised with success, so long as Krishna Mohan supported the plaintiff's 
case. 

Then it was argued, as it had -been in the Courts below, that as in execution 
of the decree of the 12th of May 1863, the rights, N of the judgment-debtor 
in these lands have been already once sold, they cannot be again sold. But 


the rights then sold were the rights such as they were on the date of the ` 


attachment under which the sale took place; whereas the rights which the 
plaintif now seeks to sell are the rights of the mortgagor as they stood on 
on the 4th of -Falgun 1263. What is now sought to be sold is very different 
indeed from that which was sold. There is consequently nothing in’ this 
ground of appeal. : -~ a 

I think the appeal ought to be dismissed with costs. 


Guover, J.—I am of the same opinion. e 


(1) Case No. 2809 of 1868 December 14th, 1864, 
19—g 
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z Before Mr. Justice Macpherson and Mr. Justice Glover. aa - 


SHIU SUHAI MULLICK (PLAINTIFF) v. LALA HARI SUHAI SING AND 
ANOTHER (DEFENDANTS. )* 


Pye-emplion—Right by Partnership and Vicinage-— Variance $ in Plaint and Evidence. 


` When a plaintiff seeks to establish his right of pre-emption upon ca sae of partner- 
ship, he cannot obtain a decree upon the ground of vicinagey, __ A d @ 


r 


Baboo Bhawani Charan Dutt for appellant. ' ae e A 2 


. Baboo Krishna Sakha Mookerjee for respondents. a ie A 


MacfaeRson, J.—I think this special appeal ought to be TEE E 
the lower Appellate Court was right Ñ holding, as it did, that ds the plaintiff 
sought to establish his right ofpe em Bin upon the ground ‘of partnership, 
he could not properly get a decree on the ground of vicinage: Therefores -- i 
without going into the substantial question of law which is raised, ‘and follow” 
ing the precedent which is to be found established in the case of Koonj Behari 
Lal v. -Giridhari Lal (1), I would dismiss this appeal gs costs. 


ROR ? 


Grover, J.—I am of the same opinion. OF ; ‘ 


Before Mr, Justice Loch and Mr, Justice Bayley. < 


ADINA BIBI AND ANOTHER (DeoREE-HOLDERS) v. SUBUBUNNISSA BIBI E 
(JUDGMENT-DEBTOR. şt : i 


Execution of Decree—Proceedings to keep Decree Alive. mes 


Where the representatives of a deceased decree-holder applied for execution of his decree, 
and were directed to furnish proof that they were the representatives of the deceased, i 
and did s so, and then their execution case was struck off the file, keld, that the steps taker 
by them were bond Jide steps galen to keep the decree alive. 


Baboo Girish Chandra ‘Ghose for,appellants. j 
_ Baboo Debendra Naryan Bose for respondent. 


Locs, J.—We think that the apoeni of the ower Appellate) Court 
must;be reversed. ' 


u Special Appeal, No. 1425 of 1869, froma decree of the Subordinate Judge of Sarun, 
dated the 3fst March 1869, reversing a decree of the Moonsiff of that district, dated the 
16th November 1868. i 

+ Miscellaneous Special Appeal, No. 528 of 1869, from a decree of the Judge of Sylhet, 
dated the 30th h April 1869, reversing an order of the Sudder Moonsiff of that district, 
dated the 5th “February 1869, 


(1) 1B, L: R, SSN 12 °°? 
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It appears to us that . the Judge thitks,,that the proceedings taken by 1869 
the representatives of the decree-holder tin ‘April 1867 were not bond fide Apixa Bisi 
proceedings to keep the deeree alive, because’they were not (the Judge con- peers r 
_ siders) proceedings direct either against the property or the person of the Brat. 
judgment: debtor. The petitioners are representatives of the original decree- 
holder. Qn the 9th April 1867, they applied for execution of their decree, 
and were directed to prove that they were the representatives of the decree- 
holder, the deceased Umed Ali. 
On the 26th. a April 1867; they adduced proof, and were admitted to represent 
the original decree: holder;- and on the 30th April the Moonsiff struck off the 
execution ease fror i “tite file. Now it was impossible for the petitioners to 
proceed with the execiition ‘of the decree until they had established their 
represeiitative character." " This they did, and would probably have proceeded 
to take further steps, had’ not the case been thus summarily struck off the file. 
But be that as it? may, we think that undér.the above circumstances the steps 
which were takeni in “ihe, case must be considered: as having been taken in | good 
faitli to keep thé decree alive. $ 4 i 
We therefore reverse the order of the J Judge, and restore ia of me first 
Court: 
The petitioners will obtain their costs of this Court and of the Dy er Arela : 
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.* ->r Before Mr. Justicé Glover and Mr. Justice Mitter. 


> 7 ANJUD SING AND ANOTHER (PLAINTIFFS) v. DEPUN SING AND OTHERS 1889 
© (DERENDANTS.)* Aug. 14. 


~ 
* 


Valuation of Claim—Suit for Pre-emption. 


In a suit for pre-emption, the valuation of the property sued for is to be calculated at the 
market value for which it would sell, and not at ten times the value of the sudder jumma. 


T 4 = 


- Baboo Nilmadhub Sein for appellants. S 
S ; 
Baboo Hem Chandra Banerjee for respondent. ay 
Grover, J.—The only point taken in this ‘spécial appeal is that the Judge 
has erroneously dismissed the claim, on the ground of under-valuation. The 
plaintiff, who is the special appellant, contends, that he has fulfilled the require- 
= ments of the law by valuing his suit, which is,for'an estate paying revenue to 
Government, at ten times the sudderjumma; i. e. the sudder jumna being Rs. 

25, his valuation of the suit at Rs. 250 igcorrect and proper. 

' . It appears to us, that this contention fails on the plaintiff's own statement 
of his case. The note of the Stamp Act, which the special appellant refers to; 


hal 


- * Special Appeal, No. 700 of 1869, from a decree of the First Subordiuate Judge of Gaya, 
dated the 29th December 1868, affirming the decree of the Moonsiff of that district, oo ‘ 
the 27th March 1868. 
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after laying down the amount of stamp duty to be paid when the property is 
an estate paying revenue to Government, where the settlement is temporary, 
and where it is permanent, goes on to say, that such and such amount shall be 
taken to be the market value of such property, unless and until the contrary 
be proved. This case is a suit for pre-emption, and the plaintiff claims the 
right of prior purchase over this property at the price of 2,200 rupees. 
According to his own showing, therefore, the value.of the property is not 250 
but 2,200 rupees. The very best proof that this is the value of the property 
is, that he is asking to pay thatsum for it. It appears to us that this case 
comes exactly under the words of the law, and that although 250 rupees may 
represent ten times the sudder jumma of the estate, it has most certainly been 


-` proved by the plaintiff's own admission that the value is very much higher. 


1869 
Aug. 14. 
eS 





The decision of the Court below is therefore affirmed: but considering that 
this objection was not taken in the Court of first instance, each party must 
pay his own costs. . s 

MITTER, J.—I concur. The suit was clearly under-valued, and brought in the 
wrong Court. It ought to have been brought in the Court ‘of the Subordinate 
Judge. 


amenn aranana 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


” 


_MANGINA KHATUN AND OTHERS (Piamstirrs) v. THE COLLECTOR OF JES- 


SORE, ON BEHALF OF GOVERNMENT AND OTHERS (DEEENDANTS.)* 
Act XI. of 1859-—Sale for Arrears of Government Revenue, 


Where there has been a sale under Act XI. of 1859, for arrears of revenue, but it is 
found that no revenue is actually due to Government, the sale must be set aside as not 
coming within the provisions of the Act. : ” 


Baboo Girija Sankar Mozoomdar for appellants. 


Baboo Jaggada Nand Mookerjee for Government, respondents; and 
Bangshi Dhur Sen, for Giridhur Sen, respondent. : 


Baxxtey J.—I am of'-opinion that this case must be remanded to the lower 
Appellate Court to try, ón the evidence on the record, whether there were any 
arrears of Government revenue due to the plaintiffs at sun-set on the last day 
of payment. $ 

The plaintiffs sued for the recovery of possession of a certain talook, and 
for the reversal of a sale held for the realization of arrears of Government 
revenue. The plaint stated that there was asum of Rs. 14, odd annas, in 
deposit With Me Colleétor of Furcedpore i in the plaintiffs’ favor; that the sum 
alleged to have been due to them (plaintiffs) on account of arrears of Govern- 


* Special appeal No. 1268 of 1869, from a decree of the Judge of Small Cause Court 
with powers of Sub-judge of Fureedpore in Zillah Dacca, dated the 13th March 1869, 
affirming a deeree of the Moonsiff of that district, dated the 21st November 1868. 
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ment revenue was Rs. 10, odd annas, and thus the. plaint, though it did not make 1869 

any distinct allegation in so many express words that there were no arrears  MANGINA _ 
of revenue due by the plaintiffs did in fact aver that if the above sum of Rs. 14 rat 
odd had been duly ‘credited in the plaintiffs’ favor, it would have been more Coicron OF 
than sufficient to meet the arrears of revenue, and thus that there were none. 

There were other averments in the plaint as to irregularities in the notice and 

such like, but for the purposes of our present judgment it is not necessary to 

make any further specifid observation as to them. 


The plea of the ‘défendants, the Collector of Jessore and the auction-pur- 
chasers, was that there were certain arrears due by the plaintiffs ; that as under 
section. 25, Act XI. of 1859, no appeal was made by the plaintiffs against the 
sale, so with reference to the provisions of section 33 of that Act, plaintiffs were 
not in @ position to contest the legality of the sale before any Court of Justice. 


Both thelower Courts have held that, as in this case no appeal was made to 
the Commissioner under the provisions of Section 25, Act XI. of 1859, within 
15 days of tlie sale, ‘so the provisions of Section 33 of that Act barred the 
jurisdiction of the Civil Courts to give the plaintiffs any redress; and accord- 
ingly dismissed the plaintiffs’ suit. 


The plaintiff's appeal specially to this Court, and the plea taken is that as 
there were no arrears of revenue due, the provisions of Act XI. of 1859 do 
notin any way apply to this case; and consequently the lower Appellate Court's 
refusing jurisdiction with reference to the provisions of that Act was erroneous 
in law. 


There is a Full Bench decision in the case of Baijnath Sha v. Lala Sital 
Prasad (1), where though not on a precisely similar state of facts the principle 
has been laid down that where there is no evidence of any arrears of Govern- 
ment revenue being due, the provisions of Act XI. of 1859 do not apply, as the - 
sale cannot be said to have taken place under the provisions of that Act. 


We fully concur in the principle laid down in that decision, that where there 
are no arrears of Government revenue due, it cannot be said that an Act relat- 
ing to sales for arrears of Government revenue would apply. Thisis also the 
view which we understand has ‘been taken by Kemp and Markby, JJ., in 
Sreemunt Lall Ghose v. Shama Soondaree Dossee (2). The whole ques- 
tion, therefore, before us is as to whether there were any arrears of 
revenue due to the plaintiffs by the Government; and in order to a 
finding on this point, we think thgt the ordinary and proper course 
‘would be to remand the case to the lower Appellate Court. But before we 
do this, we think it necessary to see whether there is any evidence on the record 
on the part of the plaintiffs which can form the basis of a judicial finding on 
this point. Now the plaintiffs have; in the first place, filed certain accounts, 


(1) 2 B. L. R., FB, 1. (2) 12 W. R., 276. 
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1869 which-are not attested either upon they own oath or upon that of any wit- 

“Manama nesses, . These, therefore, can be novlegal evidence in their favor. 
ase There are then certain challans of the Collectorate filed by the plaintiffs, 
gr ea OF purporting to shew that the annual jumma payable and paid for a certain number 
of years was Rs. 89-1- l, and on a calculation made upon this basis, it 
would appear that the challans of remittances made by the plaintiffs would 
be some evidence in the plaintiffs’ favor, in order to shew,that the demand for 
Government revenue had been, in many instances, satisfied on the calculation 
adopted by plaintiff on the present occasion... There is then also an allegation 
on the part of the plaintiffs that the practice would be for the money to be 
deposited with the Collector of Fureedpore, who would make remittances to 

the Collector of Jessore. 


On the other hand it is alleged by the defendants that the plaintif plea 
simply was, that owing to the fault of the patnidars the sums had ñottþeen 
paid in due time. On the whole, however, I think there is evidence upon’ which 
the lower Appellate Court could come to a finding whether arrears of revenue 
existed or not; and that is so whether the provisions of Act XI.'of 1859 me 
be applicable or not. 

The’ case is therefore remanded to the lower Appellate Court to find, upon 
the evidence on the record, and on a comparison of the accounts, whether or 
not there was a balance of Rs. 10, odd annas due from the plaintiffs to the 
Government, on account of revenue, for which their estates would be legally 
liable to sale under Act XI. of 1859. If it is found that there was no balance 
due to Government, the lower Appellate Court will consider that the provisions 
of Act XI. of 1859 do not apply to this case, and will take jurisdiction and set 
aside the sale as not made under that law. If on the other hand the Court finds 
that there was a balance due to the plaintiffs by Government on account of 
revenue, it will consider that the the provisions of Act XI. do apply; and in that 
case it would be right in refusing to take cognizance of the plaintiffs’ suit, or 
give them any relief, on the ground that no appeal had been made to the Com- 
missioner within the fifteen days absolutely prescribed by the law. The costs 
of this appeal will follow the result. 


Hornovse, J.—I am of the shme opinion. I confess I am not without 
doubts on the subject, but I think on the whole that we ought to remand this 
case to be tried on the issue which’ Mr. Justice Bayley has laid down. It 
seems to me that it is a condition precedent to the exercise of any authority 
by the Collector under Act XI. of 1859, and it may be said a condition 
precedent to the assumption by him pf any power under that Act, that there 
should be an arrear of revenue due before he can institute proceedings under 
that Act. Sections 2, 3 and 5 of that Act read together seem to me to be 
conclusive on this point. he doubt which I have is with reference to 
the” wording of Section 25, which would seem to say that any irregularity 
committed by the Collector must be the subject of an appeal to the Com- 
missioner, and that unless such an appeal be made within a certain time, the 
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Civil Courts are barred from jurisdiction by the provisions of section 33. On 1869 
the whole, however, I am inclined to think that the words in section 25 cannot ~ Maxeisa 
be held to apply to anything except to proceedings legally taken under the Kuaron 
Act, and so do not apply to that declaratory part of the Act by which juris- Gone ak or 
diction is given to the Collector to institute any proceedings at all. The J=SSORE. 
words are these:—*The Commissioner shall be competentin every case of 
“an appeal so preferred to cancel a sale which would appear to him not to 
“have been conducted ‘according to the provisions of this Act,” so that the ~ 
appeal would rather seem to be against the irregularity of the proceedings 
after the sale shall have been ordered, and would seem not to refer to the 
provisions in the Act which give jurisdiction to proceed to sell; and so again 
the provisions of section 33 allude to the irregular conduct of the sale, and 
Bot to that part of the Act which gives jurisdiction to conduct the sale; and 
certainly, the principle laid down in the Full Bench ruling which Mr. Justice 
Bayley -has quoted, is just as applicable as a principle to the facts before us 
as it was to the facts of the case before the Full Bench. When reduced to 
its shortest compass, the principle of the Full Bench ruling seems to me to 
be comprised in these words, to be found at page 71 of the judgment deli- 
vered by Mr. Justice Macpherson.—* In the present case no arrear of revenue 
“was due, nor anything which could legally be levied as such. Act XI. of 
“ 1859, therefore, did not apply to the case at all, and the sale did not take 
“place under its provisions.” If therefore we could say in this case that no 
arrear of revenue was due, we should, if we followed that ruling, be obliged” 
to say that Act XI. did not apply, and that anything done, therefore, under 
its provisions, was null ab initio; and we are quite certain that at any rate we 
are putting a reasonable construction on the law; for if jt is found as a fact 
that there was no, arrear of revenue due at the sun-set of the last day of pay- 
ment, then there should have been no sale; and if on the other hand it be 
found as a fact that there was an arrear due, then everybody will be kept in 
the position that he ought to hold, and the only sufferer will be the person 
who never ought to have brought this suit, viz., the plaintiff. 
If the Judge should find an arrear of revenue to have been due, he will 
give the plaintiff a decree, and if not he will dismiss his suit. 
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Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


RAJ CHANDRA PODDAR (Prarntirr) v. SRIMATI MANORAMA (DEFENDANT) - 
AND ANOTHER (PLAINTIFF. )* 


Mortgage—Foreclosure—Purchaser of Share of Mortgaged Property, - 


_ A mortgagee sold part of the mortgaged property and then foreclosed, his purchaser 
being no party to the foreclosure proceedings. The mortgagee and purchaser afterwards 
sued for recovery-of possession of the mortgaged property after foreclosure. 

Held, the purchaser could maintain his suit, although he had not been a party to the fore- 
closure proceedings for therecovery of the mortgaged property, which had been purchased 
by him. The foreclosure conferred absolute title to the whole property mortgaged on me 
mortgagee, aud anybody claiming under him. ae 

BAYLEY, J.—In this case 8 annas of certain property was mortgaged to one 
Surju Mani, who disposed of 3 annas 10 gandas’of that 8-anna share to one 
Raj Chandra, the special appellant before us. These two parties sue in this 
suit to recover possession of the lands, after foreclosure of the mortgage. i 

The defendants pleaded nen-service of notice, limitation, and payment of 
the mortgage debt. The first Court gave the plaintif a decree. The lower 
Appellate Court has reversed that decision. The lower Appellate Court has 
found that the notice was duly served on the mortgagor, but it has held that 
inasmuch as the purchaser of the 3 annas 10 gandas share was not a party in 
the foreclosure proceeding, the foreclosure was not completed so far as regarded 
his share. The lower Appellate Court has accordingly dismissed that part 
of the plaintiff's suit which had regard to the 3 aunas 10 gandas belonging to 
the purchaser Raj Chandra. 

The plaintiff, Raj Chandra appeals to this Court, and urges that the lower 
Appellate Court was wrong in dismissing his suit as to the 3 annas 10 gandas, in- 
asmuch as the foreclosure of the mortgage by the original mortgagee was valid 
in law to confer an absolute title in the whole property mortgaged, upon her- 
self, and anybody holding from or under her. 

We think this contention good. The law on this point is to be found in 
section 8, Regulation XVII. of 4806. ‘That section says: “ Whenever the 
« receiver or holder of a deed of mortgage and conditional sale may be desirous 
‘ of foreclosing the mortgage, and rendering the sale conclusive, on the expira- 
‘tion of the stipulated period, or at any time subsequent before the sum lent 
“is repaid, he shall apply by a written petition, &c., &c.” The whole ques- 
tion therefore in the foreclosure proceeding is confined between the mortgagor 
on one sife, “The receiver or holder” of the deed of mortgage on the other. 
It is found in this case, by the lower Appellate Court, that the foreclosure was 


= t 
*eSpecial Appeal, No. 1508 of 1869, from a decree of the Additional Subordinate Judge 
of Dacca, dated the 5th April 1869, reversmg the decree of the Sudder Moonsiff of that 
district, dated the 5th March 1868, 
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duly carried out by at least the “ receiver” of the deed of mortgage, that is the 1869 
original mortgagee; and so far therefore as these proceedings were concerned, Ray CHANDRA 
the foreclosure was good as regards the whole property covered by the mort- - er 
gage deed. SRIMATI 
: ; ar Te MANORAMA. 

We think therefore that the lower Appellate Court was wrong in dismissing 
the plaintiff Raj Chandra’s suit as regards the 3 annas 10 gandas, on the ground 
that he was not a party to the foreclosure proceedings; and in this view we 
reverse the judgment of the lower Appellate Court, and restore and affirm that 
of the first Court, with costs of this Court and of the lower Appellate Court. 


+ 


Before Mr. Justice Markby and Mr. Justice Glover. 
My: 


va THE QUEEN v. NANDKUMAR BOSE AND OTHERS.* ` 1869 


oe ; : é Sept. 14. 
Act XXXT, of 1860, s. 26—Act XLV. of 1860, s. '188—Act XXV. of 1861, ss. 250, 251.— = ——- 


Carrying Fire-arms without License— Disobedience to an Order promulgated by a 
% Public Servant, 


«A Magistrate issued a notification that all persons desirous of carrying arms should take 
ut a license enabling them to do so, under section 26 of Act XX XI. of 1860; and certain 
persons were, in consequence of his notification, arrested and brought before him, charged 
in a Police report with carrying arms without license. No summons or warrant had been 
applied for, or any complaint lodged before the Magistrate previous to the arrest of the 
prisoners; No charge in writing was framed as required under sections 250, 251 of the Cri- 
minal Procedure Code. No evidence was taken; but the prisoners admitted carrying the 
fire-arms. The Magistrate convicted them, under section 188 of the Indian Penal Code, of 
disobedience to an order duly promulgated by a public servant. There was no evidence that 
the disobedience would cause or tend to cause annoyance, obsti uction, or injury to human life, 
health, or safety. Held, the convictions must be quashed, Necessity of observing the rules 
laid down in the Criminal] Procedure Code remarked on. 


Tus was a reference from the Officiating Sessions Judge of Backergunge, 
dated: the 29th July 1869. The circumstances are set out in the order of 
Reference as follows : 

2. “In the cases noted in the margin, it appears that the Police, under general 

1. Queen v. Nandkumar Bose and others. ordes from the Magis trate, arrested 

2. Queen v. Mon: Gomez and another, and sent in certain persons as having 

Be RPE T RC See, GESER, possession of guns without licenses. The 
Magistrate took their statements and convicted them under section 188 of the 
Penal Code. No complaint or deposition preceded the conviction. 

8. Inthe case noted in the margin,* the accused appears to have attended, of 
ehis own accord, ‘after g wayrant had 
i pees a Penis some issued ; he was similarly convicted; and 
in the next case,f the accused was 

arrested on warrant, and convicted in the same manner. 


- 


* Reference, under section 434 of the Code of Criminal Procedure, from the Officiating 
Sessions Judge of Backergunge, dated the 29th July 1869. 
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1869 =~ -4 In the case noted in the margin the 

. Quemno. Queen v. Krishna Mohan Saha accused was. duly convicted after examination 
Ay NA DORAE À i of witnesses. a 

č ' 5. In all these cases I think other illegalities of procedure or of law have 


occurred, and I beg to submit them for the consideration of the High Court. 
Two similar cases came before me in appeal, and I annulled the convictions, 
and {I submit a copy of my decision in those cases. 

6. In the cases noted in paragraph 2, it appears to me that? the Police have, 
under the Magistrate’s orders, acted illegally in arresting the persons - carrying 
arms. The proper course was for them to apply for a warrant or summons, 

7. In the cases noted in paragraphs 2 and 3, there appears to me to have been 
a defect in the procedure, as some complaint or information on oath was necessary 
before a case could be brought on for trial. Section 257 allows the Magistrate to 

“issue a summons or warrant on complaint, and it is not till this has been done that 
section 265 can be brought into action; and I do not understand that section 68 
absolutely allows the Magistrate to convict the accused or call on him to plead - 
to a Police Report. On the above grounds, I consider the convictions to be 
illegal. n Se Le 

8. I believe the Magistrate was not justified in convicting the accused of 
disobedience to his notification dated September 1868, ‘That notification (a copy 
of which is appended) was issued in consequence of the Government Resolu- 
tion No. 4500, of 17th August 1868, in which it is directed that Magistrates 
shall insist upon licenses being taken out before arms are carried. This is in 
effect that Magistrates are to enforce section 26, Act XX XI. of 1860. That 
section prescribes the penalty for going armed or carrying arms without a 

' license, and I do not think any additional penalty is incurred, because the 
Magistrate issues an order to all persons to take out licenses. It seems to me 
that it would be as just to say that a Magistrate might, by notification, direct ` 
mukhtars to take out licenses, and then punish them under section 188 of the 
‘Penal Code for practising without licenses. 

9. The subject is one of considerable importance in this district, because 
great exertions are being made to enforce the orders of Government; but I do 
not think the convictions in these cases are legal, and I beg to refer the cases 
for the orders of the High Court.” 


Manrxsy, J.—I think that in these cases all the convictions were wrong. 

e They were made under section 188 of the Indian Penal Code. In the first 
place there was a defect in procedure, because the Magistrate did not, as 
required by section 250, frame any charge in writing against the prisoners, or __ 
follow or comply with any of the requirements of sections 251 and 252;> but 
not only is there a defect in procedure, but there is no doubt, as the Magistrate ~ 
would himself have discovered, if he had followed the prescribed procedure 
and framed a specific charge, that there is no evidence to establish an offence 
under section 188. Section 188 only applies where a person knowing that an 
order has been promulgated by the proper authorities disobeys that order, and 
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sucli disobedience either causes or tends to cause any obstruction, annoyance, 1869 
‘or injury to any one, or the risk of such obstruction, annoyance, or injury. Qurex »s 
Now, as far as I can see, there was no evidence that the carrying of arms by eee 
these persons was of that nature, and if their defence is true, it is clear that 

it was not of such a nature, as would make, them punishable under sec- 

tion 188, because what they were carrying arms for, was the lawful purpose of 

_ destroying game, and there is: not the slightest indication to show that in so 

doing they would cause, or were in the least likely to cause, injury or annoyance 

to any person. The proclamation issued by the Magistrate under the orders of 

Government may have been a very proper one, and under certain circumstances 

might have become a proper foundation to proceed under section 188, but for 

the reasons E have pointed out, it cannot be so in these cases. The conviction 

ahd sentences must therefore be quashed, and the anga; if any have been levied, 

. must be returned to the parties. 


GLOVER, J.—I am of the same opinion, 


Before Mr. Justice Glover and Mr, Justice Mitter. : 
SHANTO TEORNIT v. MRS. BELILIAS AND OTHERS.” 1869 


Charge of Theft—Police Enquiry and Order thereon—Counter Charge of bringing a False 
Complaint. 


S. T. brought a charge of theft against B., before a Magistrate. The case was made 
over to the Deputy Magistrate on whose suggestion the Magistrate ordered that there should 
bea Police enquiry. The Police Superintendent reported that, in his opinion, the charge was 
false, and that the plaintiff should be summoned for bringing a false chatge; and the Magis- 
trate, while declaring that he would not encourage charges of “ false complaint,” said, that the 
injured party might swear an information, if she chose. S. T. then petitioned to bè allowed 
to call witnesses in support of her charge of theft, and objected to the Police pro- 
ceedings. The Magistrate recorded the following order: “The case has been dismissed, 
“ and the accused, Mrs. B., has received permission to prosecute the woman, S. T., for false - 
“ charge; the present petition may be put in in defence in that case.” Held, the order of the 
Magistrate must be quashed : (1) because he had no jurisdiction, the case having been made 
over to the Deputy Magistrate; (2) because the order above was not a judicial dismissal of 

the case, The case remanded for the trial of the original charge, as brought by S, T. 


“ 


Baboo Ambika Charan Bose for prisoners. 


Grover, J._-The Sessions Judge of Hooghly objects to a certain order passed 
"by the Magistrate as illegal, and requests this Court, under section 434 of the 
Code of Criminal Procedure, to reverse that order. . 

It appears that a charge of theft was preferred to the Magistrate, and the 
case made over by him to Mr. Deputy Magistrate Godfrey. The Deputy 
Magistrate, after taking the deposition of the complainant, considered that there 


* Reference under section 434, Code of Criminal Procedure, from the Sessions Judge of 
Hooghly. 
2l—g + 
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ought to be a Police enquiry, and requested the Magistrate to order that 


enquiry. The Magistrate did so, and the result was an opinion on the part 
of the Police Superintendent that the charge of theft was false. There was 
also a recommendation by that officer that the party complaining should be 


‘ summoned for preferring a false charge. The Magistrate, in his order upon 


this report, came to no decision on the question of the original complaint; but 
merely declared that he would not encourage the bringing of charges of “false 
complaint,” but that the injured person might appear and swear an informa- 
tion if she chose, under section 212. : 

The complainant, a day or two after this, again petitioned, asking that her 
witnesses might be summoned to prove the charge of theft. She also objected 
to the Police proceedings as irregular, and asked that the Police report, together 


- with the other papers in the case, might be sent back to the Deputy Magistrate 


by whom the case was first entertained. On this, the Magistrate passed 
the following order: “ This case has been dismissed as false, and the accused, ` 
t“ Mrs. Belilias, has received permission to prosecute this woman, Shanto Teorni, 
“for false charge. The present petition may be put in in defence in that case.” 

In the first place, it appears to us that as the case had once been made 
over by.the Magistrate to the Deputy Magistrate for trial, the Magistrate's 
jurisdiction to,do anything more in the matter ceased, so long as the transfer 
to the Deputy Magistrate was in existence. If the Magistrate wished to take 
-any further steps in the matter, or to decide the case himself, he ought, formal- 
ly, to have withdrawn the case from the Deputy Magistrate's hands, under 
section 30 of the Criminal Procedure Code. Not having done so, the only 


. person who could deal with the case was the Deputy Magistrate to whom the 


trial of that case had been referred. 

In the next place, we do not find on the record any judicial order on the 
part of the Magistrate dismissing the plaintiff's charge of theft. It is stated 
certainly, in one part of the record, that the case “has been dismissed,” but 
we can find no order on the record to that effect; and that being so, giere 
seems to be no reason why the complainant should not be permitted to pro- 
duce her witnesses before the Deputy Magistrate, and to have the case tried 
on the merits, unless the Deputy Magistrate considers himself justified, under 
the provisions of section 180 of the Criminal Procedure Code, in dismissing the 
case at once as false, after taking the examination of the complainant. 

We think, therefore, that the Magistrate’s order is wrong in law, and should 
-be quashed; and that the case ‘as brought by Shanto Teorni against Mrs. 
Belilias, should be returned to the Court to which it was originally made over 
for final disposal. | 
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Before Sir Barnes Peacock, Kta, Chief Justice, and Mr, Justice Mitter, 


In rE COMPTOIR D'ESCOMPTE De PARIS v. M, R. CURRIE AND COMPANY.* 1869 
Sept. 18, 
Rule to show Cause—Suffciency of Affidavit, 
A Recorder refused an application for execution against certain defendants, who came in 
and confessed judgment before any issue of.summons in the suit, The plaintiffs then 
appealed to the High Court by petition, for an order that the Recorder should issue 
execution against the defendants, or that he should show cause for not doing so. The affi- 
davit did not state whether any decree had actually been made. 
Held, the affidavit was insufficient; the Court cannot grant a rule to show cause, unless 
it is satisfied that the rule should be made absolute, if no cause be shewn. 


THis was a petition on behalf of Francis Choisy, of Mangoe Lane, Caleutta, - 
' Manager of the Calcutta Agency of the Comptoir D’E:scompte de Paris, on the 
facts as stated in his affidavit, which was as follows: 

1. “That the Comptoir D’Escompte de Paris, on the 28rd August 1869, 
“filed a suit in the Court of the Recorder of Moulmein, against Messieurs 
“M. R. Currie and Co., merchants of Moulmein, for Rs. 1,10,247-0-4, where- 
“upon, and before the issuing of the summons in the said suit, the defendants 
“ came into Court and confessed judgment in favor of the Comptoir D'Escompte. 

2. “ That, on the 25th of August, the plaintiffs, the Comptoir D’Escompte, 
“applied to the learned Recorder of Moulmein, for execution in manner and ° 
“ form prescribed by the 212th section of the Code of-Civil Procedure. 

3. “That the learned Recorder refused to grant execution to the plaintiffs 
“on the ground that, in the case of The Bank of Bengal v. Currie and Co, (1) 
“in which the Bank of Bengal wére the plaintiffs, and Messieurs M. R. 
“Currie and Co. were defendants, he the learned Recorder had submitted 
“a case, for the opinion of this Honorable Court, under the provisions of Act 
« XXI. of 1863, section 22; -and that as the same question would arise in the 
“ case in which the Comptoir D’Escompte were plaintiffs, he was precluded 
“from granting execution to the plaintiffs, the Comptoir D’Escompte, by Act 
“ XXI. of 1863, section 23. 

4, “That the suit in which the Comptoir D’Escompte are plaintiffs has not 
“ been submitted to this Honorable Court under Act XXI. of 1863, section 
“ 29, or otherwise. 

5. “That the decree in the said suit is agill wholly unsatisfied. 

“ Your petitioner, therefore humbly prays your Lordships’ order that the learned. 
“ Recorder of Moulmein shall issue execution to the plaintiffs in the suit in which 
“ the Comptoir D’Escompte de Paris are plaintiffs and Messrs. M. R. Currie 
“ and Co. are defendants, in the form in which and as of the date on which the 
“said plaintiffs applied for execution to the said learned Recorder; or that your 


* Motion No. 770, of 1869. 
(1) 8 B. L, Rọ, A. C, 896. 
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“Lordships will order the said learned Recorder to show cause why he should 
“ not issue execution in the said suit iv form and of the date aforesaid.” 


PEACOCK,- C.. J.—It is quite clear that, upon the materials which we have 
before us, we cannot order the Recorder to issue execution. The affidavit 
does not state in terms that the plaintiffs have got a decree. It merely says that 
an application for execution was made in proper form, and that the Recorder 
has refused the application, on the ground that he had reserved a question-for 
the consideration of the High Court. The nature of the question is not stated 
in the affidavit, but we are referred to the case of The Bank of Bengal v. 
Currie and Co. (1), which is now here; and we see that the question which 
the Recorder has referred is whether a judgment can be given upon confession 
under the Code of Civil Procedure. We therefore see that the Recorder has 
refused to grant execution until he knows whether he can “give a decree upon 
confession. Whether a decree upon confession has been given or not, we 


- cannot say. Ifa decree upon confession has been entered up, the Recorder 
‘may have held, as amatter of law, that the decree is vpid, and that no execution 


can be issued upon it; and if he has so held, any objection to his decision would be 
a ground of appeal, and not for an application for a rule calling upon him to show 
cause why he should not issue execution. Further, it does not appear whether 
the application for execution was general against all the: property of the 
defendant or specific against particular property specified in the application. If 
the application was on the latter form, the Recorder might have good reasons 
for refusing to grant the execution against that property, and the objection to 
his ruling would form a ground of appeal if the property was of sufficient 
value. At all events we cannot, upon the materials before us, say that there is 
a prima facie case made out against the Recorder, that he was so far wrong 
in refusing to issue execution, that we in the-exercise of our powers under 
section 15 of the Act, under which the Letters Patent of this Court were 
issued, ought to order him to do that which he has refused to do, or to show 
cause. Before we can grant a rule to show cause, we ought to be satisfied that 
if no cause be shewn, we ought to make the rule absolute. Upon this affidavit 
we are quite in the dark as to whether if no cause be shewn we should be 
promoting the ends of justice by making the rule absolute, and therefore we 
cannot issue a rule to show cause. i 

The application may be renewed upon an affidavit sufficiently detailing the 


facts. ° 


- m a 
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Before Mr. Justice E. Jackson and My. Justice Blitter, 
el 
In THE CASE OF KALIKANT ROY CHOWDHRY, PETITIONER.* 


Forfeiture of Recognizance—Ewvidence to be taken in Presence of the Accused. 


Before a Magistrate can declare that recognizances to keep the peace have been forfeited, 
he must record legal evidence in the presence of the accused, proving that he was about to 
do something which would cause a breach of the peace. 


J ACKSON, J.-—This is an application to this Court to revise the proceedings 
of the Magistrate of Dacca, passed against the applicant Kalikant Roy Chow- 
dhry. Both the orders passed by the Magistrate are dated 14th of June 1869. 

In one of them the applicant was ordered to forfeit his recognizances for rupees 
1,000, which he was ordered to pay, or, on failure, to suffer imprisonment for a 
period of six months. By the other, he was required to furnish security to 
the extent of rupees 5,000 to keep the peace for 20 months. The period of 20 
months appears from a proceeding of the Sessions Judge to have been since 
changed to one year. The Magistrate has recorded in his decision the grounds 
upon which he has passed those orders. 

Itis enough to say that from that decision itis quite clear, that no evidence was 
recorded in the presence of the accused before those orders were passed upon him. 
The accused was called upon to show cause why his recognizances should not 
be forfeited. He appeared and did show cause. If the Magistrate still con- 
sidered that the recognizances should have been forfeited, it was his duty to 
record the evidence upon which it was proved that the accused had acted in 
such a way that it became necessary to forfeit those recognizances for rupees 
1,000. There must be a regular judicial trial and legal enquiry before such 
punishment can be inflicted. Similarly, it has been lately held by a Full Bench 
of this Court, that even before recognizances are requjred from any person from 
whom a breach of the peace is apprehended, there must be some evidence 
before the Magistrate that such breach of the peace is likely to occur. 

It may be that a defendant may make certain admissions, upon which the 
Magistrate can assume that a breach of the peace is likely to occur, and in such 
case the Magistrate might act upon such admission. But where the accused 
denies the charge, it is incumbent upon- the Magistrate to record the legal 
evidence, proving that he was about to do something which would cause a 
breach of the peace, before recognizgnces or security can be aie from him. 

In this case the Magistrate has uk certain depositions out of ‘nother trial, 
and has placed-those depositions on the record of this trial as evidence against 
the accused. But they are manifestly no legal evidence against him: they 
were not taken in his presence, or in the presence of any mookhtear duly autho- 
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* Revision of Proceedings under section 404 of the Cotle of Criminal Procedure. 
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1869 rized iy him on this trial. The Magistrate: states” that they were taken in the 

‘In THE casy Presence of mookhtears employed by the defendant. But they were taken long 

a e before the defendant was called upon to answer the charge, and ‘not taken 

pury, upon this trial’ Such depositions therefore cannot be any evidence whatever 
against the accused. 

If the defendant has really forfeited his recognizances, the Magistrate must; 
` „take ‘evidence upon the point, and pass orders upon him. He must proceed i in 
: . the same way if it is necessary to take further recognizances from the defendaht..- 


The orders now passed by the Magistrate dated 14th June 1869 are reversed. 


as 


wy 


, 
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MITTER, J.—I concur. 


nag nar Be sons 


a a anaal 


HIGH COURT CIRCULARS, We. 


HIGH COURT CIRCULARS, &C. 


1869 


No. 3436. 
Cincomar 


FROM a ORDERS 


A. MACKENZIE, Esq., 
Offy. Junior Secretary to the Government of Bengal, 


To 
Tar REGISTRAR or THE Hieu Covurr. 
Fort William, the, 17th May 1869. 
Judicial, ; 
Juls, 3 
SIR, 


Tar Lieutenant-Governor having authorized all public Offi- 
cers to indent on the Alipore Jail Press direct, for printed copies 
of Circulars which they may require, instead of, as heretofore, 
through the Superintendent of Stationery, I am to request that 
you will be good enough to move the Honorable Judges of the 
High Court to instruct the Officers subordinate to the Court 
accordingly. . 

a I have, &., | 
(Sd.) <A. MACKENZIE, 
P Offg. Junior Secy. io the 
Govt. of Bengal. 


. CIRCULAR MEMO. No. 3. 
Copy forwarded to the Civil and Criminal Authorities in the 
Lower Provinces, for information apd guidance. 
By order, &c., 
l (Sa). F. B. PEÅCOUK, 


Registrar, 


Civin SIDE, 


HIGH COURT, &c., 
The 4th June 1869. 





1869 


CIRCULAR 
ORDERS. 





RULES, ORDERS, &c. [BL R. 
No? 4. 
To ALL CRIMINAL AUTHORITIES. ; 
Dated Calcutta, the 21st May 1869. 


Ir having been brought to the notice of the Court that the 
HIGH COURT. practice varies as regards the transmission. 
eee ite to the High Court of applications made to 

The Hon. Sir Barnes the Magistrate, under Section 434 of 


pre Kt, Chi? the, Code of Criminal Procedure, some 
The Hon. G. Loch, 
The Hon F. V. Bayley, Magistrates sending up such cases direct, 


The Hon. J, P. Norman, to the Court, and others th®sugh the Ses- 

Judges, Sions Judge, it appears desir wile that the 
practice should be made uniform. And as the law does not seem 
to authorize any control or expression of opinion on the part of 
the Sessions J udge, the Court does not see that any good pur- 


pose is served by transmitting the papers through him. 
2. Such cases accordingly should not be sent up through the 
Sessions Judge, and should not appear in his Statements l 


and 2. 
By -order, &c., 


(Sd.) F.B. PEACOCK, 


Registrar. 


CIRCULAR No. 5. 
To ALL ZILLAH JUDGES AND JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 12th March 1869. 
Srr,—The Court having reason to believe that the sanction of 


Hien Courr, Government to the forms submitted 

ae e by them cannot be received in time to 
aa Saw ađmit of their being used in the pre- 
Bas iat he ere aie paration .of the annual statements for 
Eo a iat cd 22nq tHe past year, I am directed, in super- 
January 1869. session of the Circular Orders noted in 


the mar gin, to request that you will submit the statements which 
accompðay four Annual Report with as little delay as possiblé 
in the forms heretofore in use. 

| I have, &c., 
(Sd. ) F. B. PEACOCK 


Registr ar 


~ 
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VOL. I] HIGH COURT RULES, &e. 
No. 4. 
a OFFICIAL MEMORANDUM, 
O 
THE REGISTRAR OF THE Hrem Covrt. 


Calcutta, the 12th July 1869. 


WITH reference to your letter No. 1146, dated 18th March 
1869, to the address of the Judge of the Small Cause Court of 
Patna, I request the favor of your bringing to the notice of the 
High Court’ that, as the travelling allowances of the Nazir’s 
Establishment of a Small Cause Court are chargeable to a Local 
Fund, and not to the Imperial Budget, it would be contrary to the 
orders of Government to include such sums in one consolidated 
bill with the travelling allowances of the rest of the Establish- 
ment which are provided for in the Imperial Budget. 

These two classes of bills are dealt with in this Office by dif- 
ferent Departments, and it would be very inconvenient for the 
amounts to be shown in on general form for your countersigna- 
ture, showing the travelling allowances of all Officers as directed 
in your letter under reference. I would suggest, therefore, that, 
with the permission of the High Court, Small Cause Court 
Judges be instructed to submit two consolidated bills for your 


countersignature monthly, showing the travelling allowances of — 


Officers of the Court who are paid from Imperial Revenues and 
from the Peons’ Fee Fund respectively. 


(5d) HUGH SANDEMAN, 
Accountant- General, Bengal. 


CIRCULAR MEMO., No. 6. 
Copy forwarded to the Judges of Small Cause Courts for 
their information and guidance. 
By order of the High Court, 
(Sd.) F. B. PEACOCK, 
& . 
Registrar. 


CIVIL SIDE, 


Hien Court, &c., 
The 21st July 1869. 
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HIGH COURT RULES, &c: [B.-L R. 
CIRCULAR No. 8. 


ALL CIVIL JUDGES, E 
REGULATION AND Non-REGULATION PRovincus: 


Dated Calcutta, the 26th Tuly-1869> aps 


Tue Civil. Authorities of the Regulation and Extra-Regula- 


"q 


HIGH COURT, tion Provinces are informed that, ` 
CIVIL SIDE. x cars Pe 
Present : following the rule laid “down in 


The Hon, Sir Barnes Peacock, Kt., 
‘The Hon. G. Loch, 


Chief Justice, Circular Order No. 73 of the 6th 


» E V, Bayley, March 1840, no application from 
: Le. Sacken any Judicial Officer subordinate to 
Judges. 


a District Judge, for transfer to 
aia district, will be attended to unless sent through the Judge 
of his district, and it is requested that this Resolution may be 
communicated to all Officers in the subordinate judicial service 
by. the Judges of their respective districts. 


By order, &c., 
(Signed) F. B. PEACOCK, 


Registrar. 


- HIGH COURT RULE FOR INSOLVENTS. 


Ir is ordered that the following Rules be passed as Rules of the 
Court for the Relief of the Insolvent Debtors at Calcutta, to take 
effect from the month of June 1869 :— 


1. The Chief Justice shall from time to time appoint an 
auditor or auditors to examine half-yearly, that is to say, up to 
the 31st day of January and 31st day of July in every year, the 
statement which the Official Assignee is required, by Rule 16 of 
the Rules of the Insolvent Courts, to publish in the Calcutta 
Gazette, and the accounts of the Official Assignee. 

2. The auditor or auditors so appointed shall examine the said 
statemen? and thé accounts of the Official ‘Assignee, and shall re- 
port thereon to the Chief Justice. 


` 8. Sudéh fef not exceeding rupees 1,000 for each audit, as the 


Chief Justice shall confider aona shall be paid to the audi- ` 


tor or auditors, and charged rateably- to the several estates in 
proportion to the dividends paid out of such estates respectively 
during the half-year for which the accounts are audited, 


~ 
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a l CIRCULAR No. 6. 
-To . 


ba ZILLAH JUDGES AND JUDICIAL COMMISSIONERS. 


T Dated Calcutta, the 31st May 1869. 
na Gtktonan Order No. 6, dated 18th February 1867, is hereby 


HIGH COURT, &e., ` cancelled, and the following rule 
pice laid down for general observance : 


The Hon. Sir Barnes Peacock, Kt., 

Chief Justice, RULE. 
The Hon. Q., oe ; 
? 5 Tae 2. In all cases in which the 
Judges of the Court. record is called for on appeal, the 
lower Court, in sending it up to the High Court, shall send both 


A and B Nathis. 
By order of the High Court, 


(Sd) F. B. PEACOCK, 
een tommy Registrar. 


- CIRCULAR No. 6. 
„To 
ALL CRIMINAL AUTHORITIES AND OFFICERS 


IN CHARGE OF JAILS. 
Dated Calcutta, the 2nd July 1869. 


Tuer Court directs that, communications from the Officer in 


HIGH COURT, &c., charge of the Jail to the Sessions 
ee Swe, 


The Hon. Sir Ba P Kt. j 
on, Sir Barnes Chiat soe, prisoners to him be made to the 
The Hon. G. Loch, 


_V. Bayley, Judge direct, and not through the 
u J. R, Aat Magistrate of the District, who has 


Judges of the Court. no concern with the decisions of 
the Court of Session made on appeal, unless when the appeal 
happens to be from his own decision? 

2, The Appellate Court shall, in every case, certify its de- 
cision to the Court or Magistrate, from whose decision the appeal 
has been preferred, and it will be the duty of the Court or 
Magistrate, either to issue such warrant as may be necessary in 
consequence of the decision of the Appellate Cotrt, or to inform 
the appellant, in writing, through the Officer in charge of the 
J si of the result of his appeal. 

By order, &e., 
(Sd.) F. B. PEACOCK, 
Registrar, 
3—} 


Judge, relative to the appeals of 


1869 
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NIGI COURT RULES, &. IB LR: 
CIRCULAR ORDER No. 7. i 
To : 
i ALL CiviL JUDGES AND JUDICIAL COMMISSIONERS, — 
Dated Calcutta, the 16th July 1869. 


` It is alee by the High Court that the following Wiles Be 


HIGH COURT, &o., observed in the Offices and Record- 

ac ea rooms of all Zillah Judges, in 

The Hon, Six Barnes F Caf Jusiice. regard to furnishing applicants with 

dhe Hon Ge Took, any information from the records 
” os p Bayley, 

orman S ° . . 
» TS Suchen’, or with unauthenticated copies. of 
Judges of the Court. papers or documents :— 


1.—All applications for information, or for unauthenticated 
copies of papers or documents, ‘shall be made at a place, and to 
the Officer, designated by the Zillah Judge for that purpose, 
between the hours of 12 and 2. 

2.—The Officer to be so designated shall be either the Record- 
keeper, or such other paid ministerial Officer of the Judge’s 
Court, as can be spared; the Officer taking the duty on 
each day shall be noted by the Sherishtadar in the office 
diary. Z 

3.—The applications shall be on a printed Form A, to be 
obtained from the Nazir at the price of one pice, or } anna. 
The Officer receiving such application is to note, on the space 
reserved for that purpose at the foot of the printed form, the 
number of the application and name of applicant with date of 
receipt, and shall tear off such note and return it to the applicant. 
Tf the information required can be immediately obtained, the 
Record-keepér, or -other Officer receiving the application, shall 
at once pass on the application to the amlah with whose de- 
partment it is connected, who will endorse on it the necessary 
information ; the application will then be returned ae the 
receiving Officer to the party presenting it. 

4,—It the application be for a copy of any paper or document, 

or for any information which cannot be immediately obtained, 
the application shall be passed on to the proper Officer with a 
Memo., stating the hour and date by which the copy or informa- 
tion is to be ready, and a corresponding note shall be made on 
that portion of the Form which is to be returned to the appli- 


= 
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cant. Such‘ applications. shall „be in Form B, which will be 
obtainable in the same manner“’and at the same cost as 
Form A. 

5.—All applications of the latter. kind shall be entered in a 
book t8.bé. -kept by the Record-keeper or other Officer receiving 
applications. in the Form annexed. ` Sheets ‘of such books may 
be indented for on the Superintendent of Government Sta- 
tionery. Bt 
6.—The J sige is to Hcense as many saris to be selected, 
as far as practicable, from the apprentices in his office,—regard 
of course being had to their efficiency,—as may be required 
for the purpose of supplying all applicants with copies ‘without 
inconvenient delay; and no one but a licensed copyist is to be 
employed in the preparation of copies. Copies are to be paid 
for at the rate of one anna for every hundred words in the 
Vernacular, and of two annas for every hundred words in 
English, four -figures counting as one word. On each copy the 
amount of the fee received is to be noted as follows :— 


Number of words (English or Vernacular) in the copy 
ato - anna per 100 words, is Sg wv Ks. 0 0 0 


Received Payment, 
. (Signed) vA. B, 

ae ee - Licensed Copyist. 
7:—Copies of maps and plans cannot be supplied from the 
Judge’s Office; but application should be made to the offices 
where ‘the original maps are deposited. ‘No copy of a copy 

shall be’ supplied without express sanction of the J udge. 
‘" "The, number of copyists licensed should not be gréater-than 
will admit, ‘under ‘ordinary circumstances, of each vernacular 


‘copyist earning at least 12 rupees, and of each- ARPER copyist 


earning at least 20 rupees per month. - ` 3 
8.—Each copyist, is to keep a register shewing his receipts, 
which he is to submit once a'mouth to the Judge, who will thus 


‘be enabled to regulate the Establishment of copyists’ and - to 


reduce the number, if required, with reference to-the provisions 
of the preceding rule. The Judge may, under pressure of 


„work, depute to his Sherishtadar-the duty of examining these 


registers; but he is under no circumstance to omit doing so 


a 
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1869 himself at least once a quarter, and a certificate of his 
Gmoutar inspection of these books is always to be inserted in the an- 
nual report. | 

9.—A fee of 8 annas shall be charged for searching. No 
fees are to be required or paid for searching or copying 
papers wanted by public Officers for public purposes. 

10.—A book is to be kept by the Record-keeper, in which 
all sums received on account of searching are to be entered.. 
These sums are to be handed over daily to- the Nazir, and 
by him paid into the Treasury to the credit of Law and Justice, 
under such heading as the Government may direct, once a month 
or oftener, if, with regard to the amount received, this should be 
necessary. 

11.—The Record-rooms are not open to the public generally, 
but public Officers of the district (including Sherishtadars) and 
Pleaders may enter’ the Record-room and examine the record 
of any case in the presence of the Record-keeper or one of his 
Assistants. Pleaders before making such examination should 
pay the fee prescribed by Rule 9. 

12.— Translations of Forms A and B, in Bengali and Urdoo, 
will be sent by the Court to the Superintendent of Sta- - 
tionery. Judges should therefore imdent upon him for a 
supply of forms both in English and the Vernacular of their 
respective districts, quoting this Circular Order as. their 
authority. 

Form B will be supplied in books, and will have attached to 
them counterfoils, on which will be entered the name of appli- 
cant, the d&te of receipt of application, and the time by which 
the copy required is to be ready’ and the receiving Officer, 
after properly’ filling up the counterfoil in the manner just indi- 
cated, will affix to it his signature. — 

13.—These rules are oħly experimental, and the Court will 
be glad, therefore, to have a report at the end of the year as to 
how they have worked, and whether or not the fees and charges 
fixed require alteration. 


By order, &c., 
(Sd.) F. B. PEACOCK, 
Registrar: 


~ 
-~ 
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. CIRCULAR No.7. - | 1869 


Oat 
To CIRCULAR 
ORDERS, 


ÅLL SESSIONS JUDGES, LOWER PROVINCES. 
Daied Calcutta, the 12th August 1869. 


INSTANCES having repeatedly occurred of Sessions Judges 


HIGH COURT, &o., applying the “ General Rule” laid 
sige oir eae down in Circular Order No. 4, 
there oe ¥ Bayley, dated 28th of ‘May 1868, to 


” J. Pe Norman, 
$ F. B. Kemp 


cases in which sentences or orders 
3 
Judges of the Court. 


haye already been passed by an 
Appellate Court upon appeal, and which therefore are finał under 
Section 428 of the Code of Criminal Procedure, except as pro- 
vided in Section 405, the Court directs that records be not sent 


up in cases in which no appeal lies, unless called for by the High 
Court. 


2. In such cases parties should be left to apply to the High 
Court by motion. 


By order, &c., - 


(Sd.) F. B. PEACOCK, 
Registrar, 


CIRCULAR ORDER No. 8, 
Dated Calcutta, the 25th August 1869. 
OFFICERS IN CHARGE OF JAILS 


ARE hereby informed that petitions of appeal from prisoners 


HIGH COURT, &c., should not be forwarded to the 
sie oe High Court in cases in which sen- 

ne rey Meee tences or orders have already been ; 
$ 4 Be ke” passed by an Appellate Court on 


Judges of the Court. appeal (as, for example, by a Court 


e + 
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of Session on an appeal from a conviction before the Magistrate 
of the District or other Officer exercising the powers of a Magis- 
trate); such sentences or orders being final under Section 428 of 
the Code of Criminal Procedure, except as provided in Section 
405, under which the High Court may call for and examine the 
record of any case tired by any Court of Session. 

2. In such cases parties should be left to apply to the High 
Court by motion made by a Pleader in open Court. 


By order, &c., 


(Sd.) F. B. PEACOCK, ~ 
Registrar. 


CIRCULAR ORDER No. 9. 


To 
ALL JUDGES AND JUDICIAL COMMISSIONERS, 
EXCEPT JUDGES or SMALL Cause COURTS. 
Dated Calcutta, the 1st September 1869. 


THE Court request to be informed whether you are restricted 


to any particular monthly sum for 
HIGH COURT, &c., 


rvit Swe, the purchase of stationery and 

resent : 2 4 

The Hon. G. Loch, charge for book-binding, &c., for 
Judge. 


your Court, and if so, whether the 
sum fixed is sufficient for that purpose. You will also state whether 
the sums allowed by Circular Order No. 1407 A, of the 17th 
December 1862, for the Courts of Principal Sudder Ameens 
(now Subordinate J udges), and Moonsiffs, viz., Rs. 15 and Rs. 8 
a month respectively, are sufficient to meet the requirements of 
those Courts, and if not, what sum you would. recommend in 
each case. : 
l By order of the High Court, &c., 

s 4 ° (Sd.) F. B. PEACOCK, 
Registrar. 


VOL. IL] HIGIL COURT RULES, &e. 
CIRCULAR No. 9. 
To 

ALL CRIMINAL AUTHORITIES. 
Dated Calcutta, the 6th September 1869. 


Ir having been brought to the notice of the High Court that 


HIGH COURT, &c., several cases have.recently occurred, 
spi ag _ in which Magistrates have disposed. 
The Hon. Sir Barnes Cea Haas of cases as coming under section 325 
3 
The Hon. T aA i or 323 of the Penal Code when death 
” Ye ? . N: L 
» J. P, Norman, and has resulted from the injuries inflict- 
» F. B. Kemp, 


Judges. ed, in some of which, in the opinion 


of the Court, the parties ought to have been punished for cul- 
pable homicide or murder, the Court desire to observe that, in 
cases where death appears to have resulted from injuries volun- 
tarily inflicted by the party accused, Magistrates ought" to be 
very careful not to take it upon themselves to absolve the ac- 
cused from the graver charge, and convict them of hurt or 
grievous hurt only, unless they are quite clear that there is no 
sufficient evidence to warrant a commitment to the Sessions for 
murder or culpable homicide not amounting to murder. 

By order of the High Court, 

(Sd.) F. B. PEACOCK, 
Registrar. 


+ 


CIRCULAR No. 10. 
To 
ALL DISTRICT JUDGES AND JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 22nd September 1869. 


TuE Registrar-General of Assurances being desirous of the 
assistance and cooperation. of Zillah 


HIGH COUR ke. ° . : ® 
Cryin Son Judges, with a view to the mére ac- 
wee on curate definition of those Moonsiffees 
» H. V. Bayley, which are imperfectly described in the 


J. P. Norman, and 
» F. B, Kemp 


list of the districts -and sub-districts 
Judges of the Court, j 


appended to his new edition of the 
4—h 
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Registration Manual, the Court request, at the instance of His 
Honor the Lieutenant-Governor, that all District J udges and 
Judicial Commissioners will.render the Registrar-Gener al all the 
assistance in their power in obtaining the requisite information. 


By order of the High Court, 
(Sd.) F. B. PEACOCK, 


Registrar. 


CIRCULAR No. 13. 

To 
ALL CIVIL AUTHORITIES IN THE LOWER PROVINCES. 
A Cory of a Resolution, passed by the High Court on the 
HIGH COURT, 25th of May last, embodying rules 
n Soi for the payment. of talabana on 
account of the service of notice to 
respondents in appeals in civil cases 


The 7th October 1869. 


PRESENT: 
The Hon. Sir B. Peacock, Kt, c.s., preferred to the High Court, is for- 
97 G. Lo ch, | 1 I 10 
4 Hl. V. Bayley, warded herewith for the information 
J-P.N : iy] : 
» EB Kemp. and guidance of all Civil Courts; 


TUEJ the Court and the attention of those officers is, 


at the same time, drawn to C. O. No. 10 of the 26th of April 
1864, and they are required, in every instance in which the 
instructions of that Circular are not complied with, to specify 
the reasons of such non-compliance. 

2. The sanction and approval of His Honor the Lieutenant- 
Governor having been obtained to the system of payments intro- 
duced by the rules, that system will be brought into effect in 
respect of ‘all appeals to the High Court: from and after the Ist 
of December next. 

3. The attention of all Civil Courts is specially drawn to 


. Rule 4, which requires them, on receipt of the High Court’s pre- 


cept calling for the record and transmitting the notices of appeal, 
at oncé to cause service of notice without requirfng further pay- 
ment of talabana, or action on the part of the appellant, 
except that “ the appellant, or any one employed by him,” js 
to “be at liberty to accompany the serving officer for the pur- 
pose of pointing out the residence of the respondent.” 


o 
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- 4. Their attention is also drawn to the provisions of Rules 1869 


5 and 6, and the latter clause of Rule 10. CIRCULAR 
7 ORDERS, 





By order of the High Court, 
(Sd.) J. H. BELCHAMBERS, 
Deputy Registrar, 
for Registrar. 


HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. 


CIVIL APPELLATE JURISDICTION. 
Lhe 25th of May 1869. 
PRESENT: 


Tus Hon. Sır Barnes Peacock, Kr., Chief Justice, 
and 
Taur Hon. G. Loca, 


, H. V. BAYLEY, 
: J. P. NORMAN, Judges of the Court. 


L. S5. JACKSON, 


33 

Read a Report from the Deputy Registrar, containing sugges- 
tions for the alteration of the table fixing the time allowed for 
service of the notices on the respondents in appeals preferred to 
the High Court, and the Minute of the Hon’ble the Chief 
Justice thereon. 

Read also the draft Rule for the deposit of process fee in the 
treasury of the Collector of 24-Pergunnahs, and the letter of the 
Under-Secretary to the Government of Bengal, No. 6721, 
dated the 24th of December 1867. ° 


IT Is ORDERED, 


(1). That the Time Table A hereto annexed be adopted, and å 
a copy sent for guidance to the several Zillah Courts. 
(2). That; upon obtaining the sanction and approval of His — - 
Honor the Lieutenant-Governor of Bengal, it be ordered that, 
from and after the first day of May next, the cost of service of 
notice on the respondent in every appeal in a civil case preferred 
to the High Court shall be paid at the High Court at the time 
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of presenting the appeal, by an adhesive stamp, of such descrip- 
tion as shall be issued for that purpose to be affixed to the peti- 
tion of appeal. The`amount to be so paid shall be 3 rupees, if 
there be only one respondent; or one rupee and eight annas for 


each respondent to be served, to which shall be added on account 


of boat-hire, &c., in respect of respondents to be seryed in any 
district mentioned in the annexed Table B, in the months 
specified, the sums respectively set down, one such payment for 
each appeal. 


(3). That separate account be kept of such stamp duty. 


(4). It is further ordered that the precept of this Court call- 
ing for the record and transmitting the notices of appeal, shall 
direct that the notices be served ; and it shall be the duty of the 
lower Court thereupon to cause service of the notices without 
further payment of talabana or action by the appellant; pro- 
vided that the appellant, or any one employed by him, shall be at 
liberty to accompany the serving officer for the purpose of point- 
ing out the residence of the respondent. 


(5). That the lower Courts shall issue all notices received 
for service immediately on receipt thereof, and that in their 
return of service, in every instance, the lower Courts shall be 
required to insert the date of receipt by them of the -notice, the 
date on which it was made over to the serving officer, and the 
date on which it was received back from him. 


(6). That every return of service, or of failure to serve the 
notice, be accompanied by the affidavit or solemn declaration of 
the serving officer, specifying the fact and the mode of service, or 
the reason why service could*not be effected in any of the modes 
allowed by law. It shall be the duty of the lower Court to 
cause the notice to be served in sufficient time before the. date 
fixed, and if such service be impracticable, to state the reasons 
for which service cannot be effected ; and thereupon a fresh date 
shall bé fixed by the High Court. In every case the Court 
making the return is to satisfy itself that a valid service has been 
made, or that there has been a failure of service; and shall 
certify such opinion to this Court, with the reasons, in case of a 
failure of service. | 
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(7). That the time allowed-for service of the notice shall be 
specified therein by the Deputy Registrar in accordance with the 
table of time now adopted, and shall commence from the date on 
which it is despatched, which shall in general be within three 
days at the latest from the date on which the appeal is filed. 

(8). That the date to be fixed by the Deputy Registrar for the 
hearing of the appeal shall be the 7th day after that on which 
the time allowed for service of the notice expires, provided it be 
not a Sunday or holiday, and in that case the first business day 
afterwards, 

(9). That if there be several respondents to be served, and 
they do not all reside in the same district, the time for service of 
the notices and for hearing shall be fixed with reference to that 
district for which the longest time is allowed in Table A. 

(10). That in every instance in which it shall appear that the 
respondent, or any one of the respondents, to be served, resides in 
any district other than that from which the appeal comes, the 
Deputy Registrar, in fixing the time for service and for the 
hearing of the appeal, shall add a sufficient time for sending the 
notice from the district from which the appeal comes to the dis- 
trict in which any notice is to be served; and the Court which 
serves any notice sent through the lower Court shall make its 
return of service, or of the failure of service, as the case may be, 
direct to the High Court, and shall be guided by Rules 5 and 6. 

(11). That the endorsement on every paper-book prepared 
hereafter for the use of the Court at the hearing of the appeal, 
shall, in addition to the other matters at present specified in such 
endorsement, contain— 

The date on which the apfeal is filed ; 

The date on which the notice is sent out; 

The date of service of notice; 

The date on which theerecord is received from the 
Lower Court; and : 

The date on which the appeal is ready for hearing, and 
the paper-book prepared. 

(12). That in appeals in which the respondents shall not have 
appointed a vakeel up to the date of the preparation of the 
paper-book, an appendix containing the deposition of the serving 
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officer, and the return, and the remarks of the lower Court as 
to the service, shall be added to the paper-book either in tran- , 
script or translation according as they may be in English or the 
Vernacular, l 

That a copy, and, where necessary, a translation, of these 
Rules be transmitted to each of the Zillah and other subordinate 
Courts for information and guidance; and that their attention be 
drawn to the Circular Order of this Court, No. 10, dated the 
26th of April 1864; and that they be required in every instance 
in which the instructions in the Circular Order are not complied 
with, to specify the reasons of such non-compliance. 

That a copy of these Rules be hung up im each of the two 
libraries, and at the main entrance of the Court House, for 


general information. 
By order of the High Court, 


(Sd.) F.B. PEACOCK, 


Registrar. 
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Time Table. 








&c. 


Number of 


Days allowed for 


District. service of Notice 
of Appeal on 
the Respondent. 
~ Akyab 50 
Arracan 50 
Assam (including Eastern Dooar ue) 50 
Backergunge 35 
Beerbhoom eas 23 
Bhaugulpore 8 
Burdwan, East 23 
Burdwan, West 25 
Cachar 50 
Cherrapoonjee es 50 
Chittagong ss se 35 
Chota Nagpore Ta ; 40 
Cooch Behar (including Western Dooars) 50 
- Cossiah and J ae Hills... + 50 
Cuttack wi am 35 
Dacca - oe sis dsi 29 
Dinagepore ee 3] 
Gyah ei: 33 
Hooghly sš 25 
Jessore zi 29 
Midnapore a 27 
Moorshedabad 7 23 
Moulmein s 50 
Mymensingh si 35 
Nuddea 29 
Patna 3] 
Purneah se Si sas 33 
Rajshahye sie STN t.. 8l 
Rungpore a divs ; 83 
Sarun ey iver 0 š 31 
Shahabad 31 
Sylhet 35 
Tipperah 37 
Tirhoot 33 
Twenty-four Per gunnahs 25 
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Table of Charges for Boat-hire and Ferry-toll. 


DISTRICTS, 


` Amount 
to be 
charged. 


The period during 
which 
the charge is to be made. 





Backergunge (whole district)... | 1 


Bhaugulpore 
Chittagong 
Cuttack 
Dacea 
Dinagepore 
Jessore 
Moorshedabad 
Mymensingh 
Purneah ... 
Rajshahye... 
Rungpote .. 
Sylhet 
Tipperah ... 
Kamroop ... 
Nowgong ... 


Luckimpore 


Oo jo O 


ig j pi 
t 


o o œo o o oco ooo on o Aow oo P 


o o o o o o o o o o o o o. o o o o H 


All the year. 
June to October inclusive. . 
All the year. 
June to Nov. inclusive. 
All the year. 
June to October inclusive. 
All the year. 
June to October inclusive. 
Ditto. 
Ditto. = _ 
Ditto. 
All the year, 
Ditto. 
June to October inclusive. 
All the year. 
June to October inclusive. 


All the year. 





-~ 


The practice reported from several districts of exempting from toll 
peons wearing their badges and engaged in executing processes, should 


be made general. 
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REVENUE CIRCULARS. 
JUNE, 1869. 
A. Money, Esg., C.B., AND C. H. CAMPBELL, ESQ. 


_ No. 1. . , 
It has lately been brought to the notice of the Board that 
rewards for the destruction of noxious wild animals are, in some 


Districts, obtained by systematic fraud, in the following manner :— 


2. When a genuine tiger, leopard, or bear, or a cub of those 
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animals is killed, it is skinned with great care. The skin is - 


split intwo. The upper-skin, with the hair on, is removed; a 
manufactured skull is fitted to it, and it is presented with a 
claim for reward. The real skull of the animal with some flesh 
on it, and a complete under-skin, but without any hair, are like- 
wise presented.as those of an altogether separate animal; both 
specimens being fresh, the fraud is often successful. 


3. In other cases entire specimens of skulls are manufac- 
tured. Broken pieces of skulls, on which the reward has been 
paid, are carefully collected and joined together with strong 
twine, so as to represent an entire skull. The whole is then 
covered over with glue, and a filthy compound of putrid flesh 
and hair with a coloring matter in it to resemble blood. Over 
this mess, which on drying possesses considerable tenacity, a 
-well-moistened piece of tiger or leopard skin is stretched, holes 
are cut in it for the ears and nose, anda slit forthe mouth. The 
skin, being previously wet, readily takes the form of the manu- 
factured skull. 


4. When a sufficient supply of tiger skins and skulls are 
not procurable, skulls of jackals and dogs are often substituted, 
with tiger teeth fastened in frént with glue, the*whole being 
covered over with pig-skin moulded over a genuine tiger skull. 


5. The rules on this subject have been now recast, with some 
alterations, and the Board look to Commissioners and District 
Officers to give very careful attention to their strict observance. 
Commissioners, when on tour, should satisfy themselves that the 
rules have been strictly followed. je 


]—z 
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1869 The following rules are subgtituted for Section XII, at page 
Rev. Cır. 187, of the Board’s Rules :— 
l Section XIL—WILD ANIMALS. 
1. The following is the scale of rewards sanctioned for the 
Rewards for full-grown destruction of noxious wild animals :— 
beasts. 
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2. The ordinary rates are applicable to Rajshahye and Rung- 

Rajehahye, Rungpore, pore, but in special cases, when it isdesired 
and Orissa. to get rid of an unusually dangerous ani- 
mal, the reward for killing a tiger in these Districts, as well as 
in the Districts of the Orissa Division, may be increased up to 
25 rupees. 

3. For all young of noxious wild animals, one-half the rate 

sanctioned for full-grown animals should be 
` paid, . 
4, Great precaution is to be exercised against fraud. The 
reward is to be paid only on the produc- 
tion of a complete skin and skull. The 
skull and the skin over it must both invariably be destroyed in 
the actual presence of the District Officer, or his Deputy or 
Assistant, so that the reward on them may not be claimed a 
second time. For the destruction of skulls, every Collector 
should supply his office with a heavy mallet of solid iron. 

5.* District Officers should personally ascertain, before allow- 

Ministerial Officersnot ing an Assistant or Deputy Collector, to 
to be allowed toexamine pass rewards, that he is fully qualified to 
honda: 2 detect false heads. The duty of examining 
heads should, on no account, be entrusted to Ministerial Officers. 

6. The skins of animals on which rewards have been paid may 
be sold by auction, by the District Officer, 
the proceeds being credited to Government. 


Cubs. 


Precaution. 


Sale of Skins. 


No. 2.° 
Disrrict Officers are hereby informed that Process Peons 
should be employed in serving netices under the Income Tax, 
as heretofore under the License and Certificate Taxes. 


No. 3. 

UNDER the orders of Government, the note to Rule 7, Section 
1, of Chapter 26, Board’s Ruleg, page 351 ise withdrawn. The 
following is to be added to the same Section as Rule 8 :— 

The Commissioner may, however, at his discretion, admit 
special applications for the purchase of unsurveyed Waste land. 
In every such case, the District Officer must be required to satisfy 
himself, by careful local enquiry personally, or through a subordi- 
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nate, that a boundary road has been cut round the lot. The 
applicant must further agree to keep this line open, and to erect 
and maintain masonry or other durable pillars to mark it, imme- 
diately on entering into possession. The District Officer should 
also enforce the erection of such pillars, under Section 5, Clause 1, 
or himself erect such pillars at the expense of the grantee, within 
three months of the grantee being put in possession. Until the 
grant is surveyed, a yearly enquiry shall be held by aresponsible 
Officer, as to the state of the boundary line and marks, at the ex- 
pense of the grantee, whose grant shall be held liable to immediate 
resumption, on his failure to act up to the strict requirements of 
the Rule. 


No. 4. 


Wire advertence to the Resolution of thé Government of 
Bengal, in the Public Works Department, No. 1226, dated 27th 
February 1869, the following amendments are made in Section 
3, page 150 of the Board’s Rules :— 

2. Clauses 3 and 4 are cancelled, and the following substi- 
tuted :— 

3. Three per cent. is deducted from the net collections made 
from all Government Estates, and formed into a “ Fund for the 
improvement of Government Estates.” This rate may be 
realized in instalments in the course of the year, as the collec- 
tions are paid into the Treasury. 

4, The full amount of the collections will be credited, as 
heretofore, as a-Land Revenue receipt, and at the same time 
three per cent. on the amount should be charged, by transfer in 
the Cash Book, and Lists of payments (or in aseparate Register 
and Schedule, if the transactions are numerous), and credited 
in a lump sum to the “ Fund for the improvement of Govern- 

ment Estates.” 

5. The voycher, to be forwarded to the Office of the Account- 
ant-General of Bengal, will be an Abstract showing the nature 
of the charge, but without details; and at the end of the month, - 
a consolidated’ bill for the total amount thus transferred should 
be prepared and submitted to the Commissioner for counter- 
signature and transmission to the Accountant-General’s Office. 
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6. The Fund should, as a rule, be spent in the Districts within 
which raised. It should be regarded as primarily available for 
expenditure on the estates from which raised; but, should the 
amount available not be required for the improvement of the 
Estates concerned, it may then be held available for expenditure 
upon such roads or other works in the District, or upon such 
roads in the neighbourhood, even if not actually within the 
same District, as are likely to benefit the Estates. 

7. This Fund will be worked, as regards sanctions and the 
preparation of Budget Estimates, in generally the same manner 
as other Local Public Works Funds; and each District will have 
a separate Budget of its own, to be prepared in general accord- 
ance with the rules for the management and control of Local 
Funds prescribed by the Accountant-General, under the author- 
ity of the Government of Bengal, and to be submitted by the 
Commissioner to the Public Works Department of Government 
by the 10th October in each year, as laid down for the Sketch 
Estimates of “ Amalgamated District Roads’ Fund” in Section 
2, paragraph 1, of the above rules., 

8. Instalments may be held available for expenditure as soon 
as credited to the Fund. 

9. The accounts of expenditure should be rendered to the 
Accountant-General as at present. ` 

10. The balances of this Fund in each District at the end of 
any, year, will be available for expenditure as part of the three 
per cent. Khas Mehal Fund, or “ Fund for the improvement of 
the Government Estates” of the same District during the 


“4 


following year. 


No. 5. 


District Officers will, in future, submit to their respective 
Commissioners a Quarterly Statementin the foym of, Return 
No. XVIIL, shewing the progress made in the acquisition of 
lands under the provisions of Act VII. of 1866, B. C. This 
Statement will bear No. XVIII, A. on-the Board’s List of 
Periodical Returns. 
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No. 6. 


THE following corrections have been made in the Rules issued, 
with the approval of the Gover nment of Bengal, for the working 
of the Income. Tax Act :— 

Para. 12, heading 4, for “ Register No. 9,” read “ Register 
No. 1.” - 

Para. 22, omit columns 7 to 10, from the form prescribed 
therein. - 


No. 7. 


UNDER orders of Government, the following is added as Rule 
7-A, to Section 11I., page 164, of the Board’s Rules :— 

A Government servant discharged on reduction of establish- 
ment with pension, who may be subsequently re-employed temi- 
porarily, or on a permanent establishment, shall be entitled to 
draw: both pension and the pay of his temporary or permanent 
office, provided the aggregate receipts do not exceed the pay of 
the appointment relinquished: In other words, if the pay of 
the new office be more than, or equal to, the pay of the former 
office, no portion of the pension is to be drawn, but if less, so 
much of the pension shall be drawn in addition to the pay as 
may be necessary to make the aggregate receipt equal to former 
pay. Special orders of Government shall not be necessary for 
the admission of claims under this rule. 


No. 8. 

UNDER the orders of the Government of India, in the Financial 
Department, No. 959, of 31st May 1869, published at page 1190 
of the Calcutta Gazette’ of the 16th Instant, Rules 4 & 5 at 
page 32 of the Board’s Rules, prohibiting the receipt of copper 
coin in payment of Government dues, are to be ne in abeyance 
until further orders. i 


. No. 29. 

As some misapprehension appears to prevail regarding the 
meaning of Section 34, Act 1X., 1869, the Income Tax Act, all 
assessing officers are reminded that every person assessed to 
Income Tax for the year ending 31st March 1870, who has 


~ 


REVENUE CIRCULARS. 


already paid Certificate Tax for the year ending 30th April 
1869, is entitled to a refund of one-twelfth of the last named 
payment. This refund must, in every case, be madeby the 
assessing officer, at the time of his taking payment of the Income 
Tax for the current year. 


No. 10. 


In accordance with the change made in Section 61 of the Code 
of Criminal Procedure, Act XXV. of 1861, by Act VIII. of 
1869, the following: alterations are made in parar 11 of the In- 
come Tax Rules approved by the Government of Bengal :— 

Clause I, line 3, for “ where he is possessed of moveable pro- 
‘perty within the said Magistrate’s district,” read “ where he is 

possessed of any moveable property.” 
Clause II, line 1, omit “(within the district.” 

Clause II, lines 2 and 3, omit “or of moveable property in 

‘some other district.” 


No. 11. 


Tae following Resolution of the Government of Bengal, 
dated the 3rd June 1869, is published for general information 
and guidance :— 

Read the following extract from the proceedings of the 
Government of India, in the Foreign Department, No. 221, dated 
the 25th March 1869, relative to an application from Mr. W. A. 
St. Albin, a Superintendent in the Telegraph Department, for 
permission to retain an address and a watch and chain, pre- 
sented to him by his subordinates previous to his departure for 
Europe :— 

“ His Excellency the Viery in Council observes that, as 
a general rule, the presentation ‘and receipt of such addresses 
and testimonials, when presented either by»offiçials or by the 
Native community, have been discouraged by the ‘Government 
of India, and that, although exceptions have been made in 
certain cases, the practice is considered to be highly objection- 
able, and one which should be discouraged as much as possible. 
His Excellency in Council, accordingly, declines to grant the 
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1869 permission asked for by Mr. St. Albin to retain the watch and 
‘Rey. Cir. address which have been presented to him by his subordinates.” 


The Lieutenant-Governor directs the circulation of the 
orders of the Government of India to all Officers within this 
Presidency. 


“ 


No. 12. 


THE attention of Revenue Officers is called to Act IV. of 
1868, B. C., regarding the assessment of lands gained from the 
sea or from rivers by alluvion, No time should be lost in 
taking steps to carry out the provisions of the Act wherever 
applicable; but in doing so, care must be taken to avoid 
advancing claims unduly or indiscreetly, so as to give no just 
cause for complaint. The power vested in Government by the 
Law should be exercised in a liberal spirit, and, except under 
special circumstances, claim to a newly formed island should not 
be asserted, unless the island is such as may reasonably be 
expected to continue in existence for some years, 


No. 13. 


Tue following addition is made in the Board’s Rules, Chap- 
„ter VI., Section XL, ‘page 127 :— 

An officer having incurred the grave displeasure of the Gover- 
nor-General in Council for omitting to state all the grounds for 
dismissal in a certificate granted by him to a dismissed subordi- 
nate, attention is specially drawn to the responsibilities of all 
officers in this particular, and to the necessity of stating the. 
whole of the facts in respeet of character and conduct in all 
certificates which may be granted by them to their subordinates. 


„No. 14, 


Crause IJI. ef Rule IL, of thé Income Tax subsidiary 
rules, approved by the Government of Bengal, should be correct- 
ed as follows :— 

From line 5 omit “ Section 44, Regulation XIV., 1793, and,” 
and from line 7 omit “ and published in Board’s Circular Or der, 
No. 10, for February 1868.” X 


Tek 
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JULY, 1869. 
A. Moxey, ESQ., C.B., AND C. H. CAMPBELL, Esq. 


No. 1. 


Tux attention of Revenue Officers is drawn to the decision 
- of the High Court (Full Bench), dated 
other (Paintin eon 19th August 1868, in the case cited in the 
ert ae others margin, at pages 1—2 of the Bengal Law 
| Reporter for February 1869, Part, VII. 
When a precept isissued by a Civil Court-for the partition of an 
estate, and the precept directs in what proportions the expense 
of the partition is to be borne by the proprietors of the estate, 
the Collector cannot charge the expense in any other way than 
that directed by the. Court. Ifthe party who has been directed 
by the Civil Court to pay the costs does not do so, the proper 
course for the Collector to follow is to report the facts to the 
Civil Court under whose precept he is acting. 

2. Collectors, in such cases, are not to enforce payment of 
expenses or. costs, which are payable under Section V., Regula- 
tion XIX. of 1814; nor are they to levy the amount (like costs 
or expenses payable under Section I V.), by the process “ prescrib- 
ed for levying arrears of revenue.” 

The following addition is made to the Board’s Rules, Chapter 
IV., as Clause 7-A., at page 50:— 

7-a. When a partition of an estate is made under the precept. 
of a Civil Court, and that precept directs in what proportion the 
expense is to be borne by the proprittors of the estate, the Col- 
lector must levy the expenses in,accordance with the precept. 


No. 2. 


THe Return prescribed in Circular Order, No. 9, of 


June 1868, is numbered XLI-B, It should be added under 
2—i 
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head “ Yearly” to the Appendix, at page 263 of the Board’s 


XLLB. § GENERAL STATISTICS. 
2. The Superintendent of Stationery has been directed to 
supply each District Officer annually with three copies of the 


Form. 
¢ 


No. 3. 

Wirta advertence to Government Circular, No. 48, dated 
24th June 1869, the following rule is added as Clause ere 
Section III., Chapter IX., page 159 of the Board’s Rules :— 

T-A. When it is proposéd to enlarge Cutcherries or -other 
buildings for the accommodation of Offices or Courts other than 
those by which they are occupied, or to erect buildings near to 
other public buildings, the Senior Officers’ of the Department 
occupying the existing buildings should countersign the plans, 
in token that there is no objection on their part to the proposed 
arrangements. 


No. 4. 
In Circular Order No. 3 for May last, for the words dis~ 
posed of by them” read “disposed of by themselves, and by 
all Assessing Officers subordinate to them.” 


No. 5. 
In assessing persons liable to Income Tax, under Part II. of 
Act IX. of 1869, it should be borne in mind that any Officer 
drawing a salary of more than Rupees 500 a year pays Income 


=- Tax by a deduction of ore per cent. from his salary. That 
-salary can be taxed only under Part IIL., and under no other 


part of Act IX. of 1869. In the cases mentioned in Section 
XXIV..of the Act, where the salary is less than Rupees 500, it 
ig assessable undey Part IV. also. Should an Officer drawing 
more than Rupees 500, annual salary, receive also other income 
not exceeding Rupees 500 in the year, such other income 
escapes taxation altogether. All incomes not taxed, under _ 
Part IL or ITI. are chargeable only according to Schedule A.;/ 

which again touches no income less than’ Rupees 500. . 


REVENUE CIRCULARS. 
No. 6.° 


AFTER the words “ Legal Remembrancer,” in the amend- 
ment to Clause 4, page 37 of the Board’s Rules, made by 
Circular Order, No. 4, of February 1869, a“ “c in cases in which 
his opinion is required quickly.” 


No. 7. 


Districr Officers are requested to keep up a Register of 
dedyctions made on account of Income Tax from the salaries 
of Government Officials within their respective jurisdictions, in 
the form of Register No. 2, prescribed by the Government of 
India, in Resolution No. 1888 of the 24th March 1869. 


No. 8. 


As information in regard to the Rain-fall and Temperature in 
most Districts is now published by the Meteorological Reporter 
to the Government of Bengal, in the Calcutta Gazette, weekly, 
the Board of Revenue are pleased to direct that the preparation 
and submission of the special monthly Returns required for their 
Office, by Circular Order, No. 6, of March 1867, be henceforth 
discontinued. 


No. 9. 


Wirtu advertence'to para. 1 of the Schedule appended to Act 
XXVII. of 1868, the following amendment is made in Clause 
6, Section VI., page 199 of the Board’s Rules:— 

After the word “ registered,” add “ with- the exception of the 
documents alluded to in para. 1 of the Schedule annexed to Act 
XXVII. of 1868.” 

.2- Clause 5, Section VI., page 280 of the Rules, is cancelled, 
` the numbers of the remaining clauses in the Section being altered 
to 5 and 6. 


1869. 
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No. 10. 


District Officers are requested to observe the following Rules 
in the preparation of Return No. VI.-a :— 

2, Columns 2 and 3 should contain the No. and amount of 
all assessments under Schedule A. made up to the end of the 
previous month, less the No. and amount of those entirely dis- 
allowed on objection on appeal, and Columns 4 and & should 
contain the No. and amount of all assessments made, and which 
were not entirely disallowed, during the month, No reduction 
or enhancement of assessments should be shown in this Return. 

3. Column7. No entry for 2nd instalment should be made 
in this column, until the 1st instalment has been actually paid; 
and if after deduction of 2nd instalment has been made, the 
Assessee elects to pay the whole of his tax, the amount in this 
column should be altered and explained on the reverse. 

4. Column 12. In supersession of previous rulings, this 
column is to show, in black ink, the amount realized’ and credit- 
ed to Government on account of the tax during the month, the 
amount realized but not credited in the accounts being shewn 
in red ink. | 

5. Refunds under Section 34 shewn in Column 14; should be 
included in Column 12, whether the amount has been actually 
realized or not. 

6. If, incases under Section 20, payment of the tax has been 
made before the hearing of the petition, and refund is ordered, 
sums thus refunded should not be shewn in the body of the Return, 
but on reverse of the Return only. 

7. The explanation of the balance should be given class by 
class. 
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AUGUST, 1869. 
A. Money, ESQ, o.8., AND C. H. CAMPBELL, ESQ. 


ERRATA. 


_ For “Sections 8 and 11” in the heading of Registers 92 and 93 
(vide-Circular Order 3 of February 1869) read “ Section 8.” 
In Rule 20, at page 15 of the Salt Manual, for “ Column 7” 

read “ Columns 7 and 8,” and for © Column 4” read “ Column 5.’ 


No. I. 


‘Tue following addition and alteration should be made in the 
Table of Rewards, given in para. 1 of Section XII., at page 66 
of the Revenue Circulars for 1869. 


A‘ new column should be added as follows :— 





z Rs. per Head. 
Nowgong and Kamroop, 
in Assam, 
15 a3 | 22 10 24 
; 03 o : 
F} a fai mh 
reg . 
¢ 1 E je | 4] 818 | 8 
Q fàs H 5 Pu rs a] 
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The heading “ N orth Cachar SubtDivision ” should be altered 
to “ Naga Hills Sub-Division.” , S x ; 


“NO; 2: 


2 Ld 


Tue Government has noticed the* generally unsatisfactory 
proportion which the collections from Wards’ and Attached 
gt: 


e 
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Estates bear to the demand, and has desired that something ~ 
more than an annual revision of the results should be insisted 


‘on. District Officers will, therefore, in future, submit quarterly 


Returns to their respective Commissioners, shewing all rents 
which fall due according to “ Kists ” up to the end of the period” 
included in the Return. These Returns will be carefully examin- 
ed by the Commissioner, and the necessary Resolutions issued 
on them. l 

2. Commissioners will, also, in future, invariably imspect the 
accounts kept by the Managers of Wards’ and Attached Estates, 
during their annual tour through their Divisions. | 

3. The Return prescribed above is numbered XXI-F., and. 
should be added under the head “ Quarterly” to the Appendix, 
at page 263 of the Board’s Rules :— 

+ XXI-F. Demands, Collections, and Balances due from 
Wards’ and Attached Estates. 

4. The Superintendent of Stationery has been directed ‘to 
supply District Officers, on their Indents, with copies of the 
Form. 


No. 3. 


Ir has been ruled by the Government of India, in orders 
No. 2139 of July 1869, that native female singers and dancers 
should not be exempted from the operation of the Income Tax 
Act (IX of 1869.) 


No. 4. 


In modifidation of Circular @rder No. 5 of May 1869, insert 
the following as Clause 8, Section VII. of the revised Rules, 
for the servicé of processes of the Revenue Courts, annexed to 
Circular Order No. 7 of January 1869. 


«8, The pay-of the Nazir is debitable to the Process Fund.” 


-i 
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2. The numbering of the subsequent clauses will stand as 
heretofore. 


No, 5.. 


~ 


THE following rule, which is based on Circular No. 1966 of 
July 1869, from the Financial Department, is to be added at 
page 32 of the Board’s Rules :— 


s 3-A. District Officers will take careful measures to keep all 
Sub-divisional Treasuries constantly supplied with Government 
Copper Coin in sufficient quantity, to meet all local demands, 
and to make it generally known throughout the country that 
Copper Coin is procurable, free of all charge, at all such Sub- 
Treasuries.” 


2. Complaints have, frequently, been made that obstacles are _ 


thrown by Treasurers and such Officers in the way of persons 
demanding Copper Coin. All possible precaution should be 
taken to prevent any abuses of this kind. 


No. 6. 


Ir has been ruled by the Government of India, in the Finan- 
cial Department, that the payments made to Section-writers 
employed in public Offices, not being fixed salaries, should be 
assessed under Part 2 of the Indian Income Tax Act. If in 


any month the earnings of a Section-writer do not amount to’ 
Rs, 41-10-8 a month, they will, under Section 7 of the Act, 


in that month, be exempt from taxation. 
& a 
a No. 7. 


Unper orders of Government, the following is added as 
Rule 7-8 to Section III, page 164 of the Board’s Rules:— ° 


When an Officer who has retired on a pension, obtained not 
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on Medical Certificate, but after a prescribed period of service, 
i. e., a good service pensioner, is subsequently employed in any 
public capacity, he shall be permitted to draw the pension in 
addition to the salary of the Office to which he may be appointed. 
In all cases the previous sanction of the Government of India 
must be obtained, on a full report of the circumstances, before 
re-employment of a good service pensioner. 


} m | 
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SEPTEMBER, 1869. 


A, Money, Esq., C.B., AnD C. H. CAMPBELL, Esa. 


ea 


No. 1. 
Tux following should be added as Clause 6, Section II., 


+, Chapter XXIV., page 338 of the Board’s Rules :— 


6. At the commencement of thé marching season, it is the 
duty of each Collector or Sub-Divisional Officer to see that every 
encamping ground within his jurisdiction is made olear and fit 
for the encamping of troops. Whenever notice is given of the 
approach of troops, a ministerial Officer should be specially 
_deputed to see that the grounds are in a proper state. Any 
small expenditure incurred under these orders should be charged 
in the contingent Bill.. 


No. 2. 


THE following addition is made to the Board’s mane Chapter 
XI., Section XIII., page 189:— - 


16a. A form of agreement to be used between Government 
and the Farmers of Toll Gates established under the provisions 
of Act VIII. of 1851, has been approved by Government for 
adoption generally in the Districts of the Lower Provinces. 
Copies of the form in English ahdin the Vernacular can be 
obtained from the Superintendent of Stationery. 


No. 3 


District Officers are requested to see that their Income Tax 
Return No. XV., for the 2nd, 3rd, and 4th quarters of 1869-70, 
shew the changes in assessments from the beginning of the 
Income Tax operations, and not those: made during the quarter 
only. 

4—i 
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Disrricr Officers are requested to submit, as soon as possible, 
after the 30th September 1869, the Income Tax Returns for the 
first half year of 1869-70, prescribed in para. 27 of the Resolu- 
tion of the Government of India, in the Financial Department, 
No. 1888, dated 24th March last. 


2. These Retùrns should shew the assessments finally made 


after legal revision, and not those originally made as shewa, in 
Return No. VI-a. 


t 


3. A note should be appended to the Returns, shewing the 


-¢, estimated number of assessments remaining to be made, and the 


probable amount of tax realizable therefrom. 


- 4, Itis to be borne in mind that the Returns do not inélude 
assessments on Official Salaries. -The Statistics relating to these . 
will be obtained by the Government of India, direct from-the 
Officers of the Account Department. abe 


a 
* we a 


No. 5. | 


- Unb ER instructions ff om the Government of Bengal, in the 
- Public, Works Department, Irrigation” Branch; Divisional and 
2 Distřict ‘Officers are informed that, in future, the procedure pre- 

‘ -scribed. i in ‘the “ Rules for taking up land for the Orissa Project,” 
“als published i in Appendix I, page 18 of the Board’s Rules, should 
be adopted for the acquisition of land for Canals in any District 

= in which their construction is sanctioned and undertaken by the 
“Officers of-the Public Works’ Department. 


= ~ o 
> vn 
t 
ne , Š No. 6. 
à: 


THE Goverpmept has in two recent cases noticed the dilatori- 
ness exhibited by, Officers in furnishing information called for 
‘from‘them, and ‘the Board request the particular attention of 
all Officers under thém+fo thé subject. It has become a practice 
with many Officers to allow periodical reminders on any parti- 
“cular subject to remain unreplied to. If any proper reason 
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exists why certain information cannot be promptly furnished, 
that reason should at once be stated, in reply, to the Officer 
who requires it. The Board trust that this point will receive 
such careful attention in future, as to vendér it unnecessary for 


them to bring to the notice of Government ¢ases in which their 


calls are neglected. 


No. 7. 

As great irregularities have lately occurred in regard to the 
administration of the Salt Reward Fund under Section 40, 
Act VII. of 1864, the following Rules are laid down for the 
future guidance of all District Officers within ‘the Saliferious 
tracts. They should be added to the Chapter regarding the 
Salt Reward Fund in the Salt Manual. 


10. District Officers should request all Magisterial Officers — 


within their Districts, to send for their perusal, all the papers 
of cases connected with offences against the Salt Laws imme- 
diately such cases are disposed of, together with any recommenda- 
tions such Officers may have to offer as -to the payment or 
amount of rewards to be ‘disbursed. Judicial Officers should 
also be directed to remit. to the >- ¿Collector salt “ONCE, | all fines, &c., 


whenever realizéed-in such ¢ cases,” to ‘be “exellited to r the: -Sajt | Re-, 


-ï 


ward Fund. S i en A ee 


11. No time should be lost by the District Officer in perusing ` 


the record and in disbursing such reward as he’may deem fit. 
If the amount of such reward is within his competency to grant, 
the disbursement should be made at,once:4f noft. iin his 


competency, an immediate reference should the made to the 


Commissioner for sanction: oe 


12. Ordinarily, all rewards should be paid by the District 
Officer in person; but, if more convenient to "the recipients, 
they may be paid through a Sub-Divisional( ‘Officer, or'in the 
case of Police Officers, through the: District Supérintendent of 
Police. The latter officer, however ‘except: ‘in the matter of 
bringing meritorious action on the. Bart of the Police to the 
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notice the Collector or Commissioner, should have no farther 
connection with the subject. 


2. Clauses 10 and 11 at page 17 of the Manual, under the 
head * Protective Documents,” should be numbered 1 and 2. 


3. Thecopies of the Manual supplied to Officers should be 
interleaved by the Office Duftries, so as to admit of additional 
rules being pasted in. 


No. 8. 


THe Superintendent of Stamps, in his Report on the Admi- 
nistration of the Stamp Department, during the past year, has 
submitted the following observations :— 

“It is to be regretted that the remarks made by Treasury 
e Officers in their monthly returns to this Office, on the rise 
“and fall in the sales of stamps, do not afford the information l 
“that would -nable this Office to submit to the Board a satis- 


’ «e factory explanation of the fluctuations in the several Districts. 
` « Apparently, the duty of reporting on this subject is entrusted 


c to subordinates, who seldom furnish intelligible and consistent 
‘reasons of the increase or decrease’that may oécur in the sales 
.* of thé various classes, of: stamps.” TO 

"2. The Board desire that District Officers in the Lower 
Provinces will give their special attention io the above remarks ; 
dnd be careful to submit, in future, their own explanations, and 


.'~ hot, those of subordinates, regarding increase or decrease m 


e/; 


the sales of the various classes of stamps. 
3. Similarly, when submitting Return No. XXXV., District 


. Officers should, after a careful enquiry, submit full explanations 
_ on the same subject. 7 


a a r è 
No. 9. 


THE, following is to be added to ‘the Chapter regarding the 
Salt Reward Fund, in the Salt Manual :— 
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13. From the papers before them, and the information sup- 1869 
Register of Confiscated Salt and of Fines imposed plied by Magis- Rev, Cir. 









on Offenders. terial Officers, Col- 
32 eg |g? | | 5 lectors are required 
az |28 |58. |35 | 2 to draw up and 
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ce A ately on receipt 


of the papers allud- 
ed to in Rule 10, 
Collectors will fill 
in the first three columns of the Statement, and it will be after- 
wards their duty to see, with regard to confiscated salt, that 
application is made by Magisterial Officers, in due course snd 
without delay, to the Board of Revenue for sanction to the sale 
of*the salt; and with regard to fines imposed that proper steps 
are taken to levy them, and that the proceeds and receipts under 
both heads are duly reported for credit to the fund. 
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Tue Superintendent of Stationery ie now Geteibuted copies ` 
of the 2nd edition of the form of Return No. XXI—B. to each- 
District; and itis particularly requested that District Officers 
generally will use that form in submitting their Returns for the 
2nd quarter of 1869-70, and thenceforward. 3 


Nodi ~> P . 
THE following alterations gre to be madę in Circular” Order 
No. 10 for July last :— = 
Between the words “ tax” and “ during,” in lirie 3 of para, 4, 
insert the words “and fines.” — = f 
Between the words “ included ” and “i a in line 2 of para. 5, 


insert the words “ in‘the black ink figur es,’ 


tS 
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To para. 5 add, “and refunds since the beginning of the 


operations should be shewn, not -those made during the month 
only.” E 7 


Se a G = 


=" No. 12. 


DISTRICT Officers are reminded that refunds under section 34 
of Act IX. of i869. should be included in Column 2 (realiza- 
tions) of the half-yearly Return of Assessments under Part LV. 
of the Act. 


No. 138. 


Tue Returns to Circular Order No. 8 of J anuary 1869 shew 
that, in many Districts, a very large percentage of the peons 


“eihployed i in the service of processes cannot read or writes., ‘As; 


it is essential for the proper discharge of, their duties that: such,’ 


_ peons shoùld be ‘able both to read» and ‘write, the Board desirs 


that notice be given to the -peons at present .employed in ‘the 


' <- service Of processes of the Reventie Courts: under Act V. of 
= 1863,,B, Oa that they are ‘allowed six-months’ time in which to 


learn £0 read and write, and that they will be removed at the 


: i ae expiration ae that period,. if. they fail tô acquire the necessary 


' qualification, The. Board believe that, in most of the Districts 


3 jn, Bengal, it will not be difficult to obtain qualified men to 


k “and Write should be employed. á 


‘ wa 


i LF replies those who. may be removed under:this order.. 


“It. The following ‘additions should he: made to the Revised 
Process Rules ‘at page 199 of the Board’s "Rules :— 

Addition. to- Rule 3. “None but mên who are able to read 

BA... Every peon, “when attually employed on process duty, 
should keep g shert diary of hig proceedings. In it he should 
- -daily note what places he visits, and the name of the village 


a -åt which- he rests for the night, Š 


~ 


35, He should ‘also, immediately ` after completion of any 
` duty, connected with a provess, note clearly, with his own hand, 


son the pack. of the original - „SUMMONS, tog -how it has been 
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served, The date, hour, exact place of service, name of the 
person pointing out the witness, defendant, house, &c., should 
be invariably noted. When a proclamation or notice of sale, 
&c., is entrusted to a peon, all such particulars should be at 
once noted by him, on a separate piece of paper, which, on his 
return to head quarters, should be made over by him to the 
Nazir. 

3c. Every peon should always have by him an extract copy, 
in the vernacular, of the laws, &c., bearing on the service of 
processes, &c. A copy should also be kept, suspended on a board, 
in a conspicuous place, in the Nazir’s office. Copies, in the 
vernacular, of the Board’s Rules connected with processes, should 
also. be suspended in a similar manner. Commissioners should 
see that these rules are carefully attended to, and Collectors 
should hold their Nazirs responsible that they are strictly 
obeyed, , 

III. A: notice should be suspended in a conspicuous place in 
the Collector's Office to the effect that peonships will, in future, 
be bestowed only ön'men who are.able to read and write. 
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A. Money, ESQ., C.B., AND C. H. CAMPBELL, Esa. 
*, 
No. 1 L 

INSTANCES ease been brought to the Boatd’s notice in which 
loss has been incurred by Government, owing to the Officers 
employed in the acquisition of lands for Railway purposes having 
neglected to dispose of the trees, houses, materials, &c., on 
the land, under the provisions of Clause 7, Appendix K, page 17 
of their Rules. The Board, therefore, request that District 
Officers will bė careful to see that , particular attention is given 
‘in future to the requirements of the above Rule. a 
an j / enn a 

, “2 ~., No? | ao. = j 
Jas ‘ADD the flion to: ‘the „of Divisional and District 

' Revane Retürys er to Circular No. 13 0f October” 1868 :— 

ee ae “From ‘Midnapore, ` Howrah. ; 

; XLVE =r Da “Salt | Chittagong, N oacolly,, - Backer- *~*’ 

Administration. Report. gunge, . Je essore, 24-Pergunnahs, 

Cuttack’, Pooree, and Balasore. 

,XLVIL—2. Divisional. From Burdwan, Dacca, Chitta-° 

Salt Administration Re-< gong, Presidency Division, and ` 

port. -, +: ( Orissa. “a i a 
N o. 3. 2 

Tas particular attention of all Divisional and District Officers. 
is requested to the following Extat. from the. Procegdings of 
the Lieutenant-Governor of Benval, in the Public Works 
Department, under date the 21% October 186%:— ; 

“The present want of funds will call for the eee scrutiny F 
in all applications for improyements or alterations to buildings, 
&c., and it is essential, iñ- order to enable the Government to` 
come to a correct judgment on an application, that 'the-Officers 
proposing and submittiug the appupation for. such “work should 


a 
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enter fully into the merits of the case. It will also be necessary,. 


for the Superintending and Executive Engineers to consider 
very carefully the necessity for all unusual repairs that may be 
applied for, and to reject all not absolutely necessary.” 


in 


i 


No. 4. ; 


WITH advertence to the Resolution of the Government of 
India, Public Works: Department, No. 27, dated 23rd Septem- 
ber 1869, the following Rules are added to Section X, page 10 


. of the Board’s Rules, in supersession of Clause 12, issued with 


Circular Orders No. 4 of December 1868, and No. 7 of Febru- 
ary 1869 :— 

12. The annual rent on lands in Class C., occupied by a 
guaranteed Railway Company, shall be fixed at 5 per cent. on 
the outlay incurred by Goverment in taking up the land, plus 


.any revenue or rent payable to Government” in respect of the 


sald land. ” ere 


13. In the case of land already belonging ‘to, and in the 


; ‘occupation of, Government, the rent: shall be fixed at 5 -per 
‘cent. on the valge of the land as estimated-by the Collector. 


14. In the event of the land being required fòr purposes 
through which its letting value will be diminished, the Railway 
Company, on relinquishing it, shall pay, in addition to any rent 
„paid during the occupation of the land under the previous Rules, 
the estimated difference between the actual value of the land 
when relinquished and the value that the land would have had 
if the rent remained at the amount that was = during the 


occupancy of the Company. * à 


15. When land, presented in free gift by E individuals 


for the purpose of a Railway, is made over to a guaranteed Rail- 


way Company in Class C:, ‘yo rent shall be-charged by Govern- 
ment beyond the jumma or revenue previously paid to Govern- 
i for the fand. 

6. Under Rule 14, the real value of the land to the Gov- 


, Mai before it was handed ‘over to the Company, would be 


properly estimated on the basis of the rent charged for it. But 
when land has been actually paid for by the Company already, 


N 
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_ no re-opening of the old transactions should take place, and the 


adjustment can be made when any land is given up. 

17. Compensation paid for surrender of a lease, or any 
other charge, should be’ considered in fixing the rent. If the 
land is not in the occupation of the Government, and cannot 
be transferred to the Company without charge of any sort, it 
comes under Rule 12. 


No. 5. . 

Tux attention of all Revenue Officers is specially’ requested 
to the following extract from the Resolution of the Government, 
of Bengal, Public Works (Accounts) Department, No. 5893 A, 
dated 2nd November 1869 :— 

s< A certain amount of time being necessary, for the prepara- 
“tion of Budget Estimates and of detailed estimates for works, 
“and the Government of India having determined not to admit 
“in the Budget Estimates any works for which detailed esti- 
€ mates have not been sanctioned by.competent authority, it is 
‘indispensable, in order to prepare the Budget Estimate as 
“ required, that: applications for works to be entered in the 
“ Budget of any year should he made early in the preceding year, 
“sg9 as to: ‘dllow ‘of the due preparation, check,.and sanction 
s of ‘the detailed estimates for the works six months before the 
“ commencement of the Budget ‘year, 7. e., the lst October 
* seems the least period within “abie estimates can be prepared 
“and sanctioned in time for inclusion‘in the Provincial Budget, 
“ which has to be punctually submitted three months before 


“the year to which it refers; and it is therefore necessary that ` 


« it should be understood that, if applications for works are not 
«made by the Department or Officers requiring them during the 
c first half of the financial year, they will, probably, except in 
“ very urgent cases, be toolate for the succeeding year’s Budget. 

‘It should further be understood that, though applications 
will be received up to the*1lst October in each year, it is of 
« importance that they should be reéeived as much earlier as 
“possible, and that early. application is more likely to secure a 
«work being included in the Budggt than if applications are 
s delayed to the last moment.” 
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No. 6. | eee. 
Ir has been ruled by the Government of India that the horse |. 


allowance of Police Officers is, under the terms of Rule 2, of 


Financial Resolution, No. 1888, dated the 24th of March 1869,... 
not taxable under Act IX. of 1869, unless it be eee irrespec- 


5 
; 
1 


tive of a horse being kept. 


“e 
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No. 7. 3 

Tue special attention of all officers concerned is called to the 
following extract from the Proceedings of the Lieutenant- 
Governor of Bengal, in the Public Wore Departmènt, under 
date the 10th November 1869 :— TE 

The Government of India having ordered a large reduction i in 
the Public Works Grant to be carried out during the remainder ~ 
of the financial year, it is necessary to withdraw any portion of 
the grant for minor works placed at the disposal of local sanc- 
tioning officers, which may be unappropriated, or which may have 
been appropriated to work which has not been commenced. 

2, Officers invested with the power of giving sanctions against 
Public Works Funds should, therefore, understand that, for. the | 
remainder of the year, the power of. sanctioning*work can only’, 


‘be exercised by Military Officers, wher the work.. Comes within «. 
Chapter’ VII, Section “I, Beara, 24s. of the Public Works 


Code, as really urgent. j 
3. Government will only be Sie: to sanctién works of very 


t 
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great necessity, and it will save correspondence if applications nn 


are restricted to works, of this description. : 
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_ Tum present state of the finances renders the successful work- ~ 


ing of the Income Tax Act (IX. of 1869) more than ever im- 
portant. The Board, therefere, look to Divisional and District 
Officers to give their most constant and careful attention to this 
branch of their work, 

Every Officer who discharges these duties well will be favor- 
ably noticed in the Board’s report to Government, while the 
names of those who fail o exert themselves will be specially 
mentioned. ne 
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See ‘Aor X, oF 1859, s. 23. 


, 8$. 7—Relinguishment of Claim] In a suit by 
members of a Hindn family which had become separate in 1862, to 
recover certain moneys said tp have ‘been misappropriated by the 
defendant while manager of the joint estate, it appeared that the 
plaintiffs had previously sued him, since the separation, to recover 
certain other moneys belonging to the said joint estate also said 
to have been misappropriated by him while manager, and obtained 

* a decree. 

Held, that the present claim shduld have been included in the 
former suit; and whether the omission was by mistake or not, it 
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must be taken to have been relinquished; and under section 7 of 
Act VIII. of 1859 could not now be entertained. 
Ganesa Cuanpra Caowpary v. Ram Kumar Caow- 
DHRY aR pee Bee sa ow A.C. 


ACT—1859—VIIL., s. 8—Joinder of Causes of Action.] The plaintiff 
sued in the Moonsiff’s Court for possession of his house, and for 
rent. Held, these were two causes of action, which could be pro- 
perly joined in one suit; and that although the amount of rent sued 
for was within the jurisdiction of the Small Cause Court, yet, as 
the Small Cause Court could not give all the relief sought, the suit 
was properly brouglit in the Moonsiff’s Court. 

JaGoMoHAN Sanu v. Mant Lan Onowpuyry sis App. 


——— — -  ———— i LT L 
One of three widows of a Mahomedan sued the other two, together 
with her deceased husband’s sons and other heirs, for possession of 
18 out of 96 sehams of property left by the deceased, to which slie 
was entitled by right of inheritance under the Mahomedan law; 
and to set aside two deeds of bi-mukasa, or gift in lieu of dower, 
one dated 28th July 1842, granted in favor of one widow over a 
part of the property in suit, and the other dated 14th March 1847, 
in favor of the other widow, over other portions of the same 
property. 

The lower Appellate Court dismissed the suit, on the ground of 
a misjoinder of causes of action ; and that there were two causes of 
action which could not be tried together under Act VIII. of 1859, 
section 8. ‘ 

Held, per Kemr, J. (whose opinion as senior Judge prevailed), 
that there was no misjoinder of causes of action; that the case 
must be remanded to the Judge for trial on the merits. 

Held per Guover, J.—This was such a misjoinder as was-pro- 
vided against by section 8 of Act VIII. of 1859, and that the Judge 
: _ was right in dismissing the suit. 














ALUSSAMAT ÅMIRAN V. Mussamar ÅSIHUN su A. C. 
2 P] Sa 15 ees = aan etn ween App. 
' See DECLARATORY DECRER. 


—, s. 39— Reception of Documents after filing of 
Plaint— Ground of Appeal—Rule of the Privy Council as to Con- 
current Decisions of two lower Courts on a point of Fact.| The 
Lords of the Privy Council do not, as a rule, disturb the con- 
current decision of both the Courts below upon a question of 

$ facts, unless it very clearly appears there has been some miscarriage 
of justice, some mis-trial, or thit the conclusion is very plainly 
erroneous. 

Reception of documents under section 39, Act VIII. of 1859, by 
the Court of first instance, cannot be a ground of appeal. The 
sanction of the Court receiving the documents clears the defect of 
their not having been tendered With the plaint. 
= Gosain Tora Ram v. Rasa RUKINIBALLAB ae P.C. 

oe Lad 


e E 

: , 8s. 41, 97, 272, 327— Act XT. of 1865, s. 38—Act 
XXI. of 1863, s. 22—Confession of Judgment by Defendant at the 
time of filing the Plaint— Discretion of Judge to hear the case then 
and give a Decree.| An insolvent defendant appeared and confessed 
judgment, at the suit of one of his creditors, at the filing of the 
plaint. There were other suits filed by other creditors. The Judge 
(Recorder of Moulmein) gave a decision for the plaintiff, but 
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decli ed to sign judgment, pending a reference to the Iligh Court, 
undei lAct XXI. of 1863, section 22, on the following questions :— 

(1) Us the plaintiff entitled to a decree as of the date on which 
the defendant appeared and confessed judgment ? 

(2) dhe is not so entitled, on what principle are the priorities of 
the succt \sive plaintifis to be determined ? 

Held, \sat the Judge has a discretion when parties have come 
to a mutual agreement, or when the defendant has confessed judg- 
ment, to decide the suit at once, in accordance with such agreement 
or confession. He is not bound to do so till the time fixed for the 
regular hearing of the suit; and he cannot exercise that discretion 
where there is any doubt as to the good faith or identity of the 

arties. 
; The Court refused to entertain the question relating to the execu- 
tion of the decreein the case referred, and to priorities of other 
decree-holders who were not before the Court. - 
Tue Banx or Benaar v. R. Currie & Co. » A.C. 396 





ACT—1859-—-VIUII., s. 73 ie iii ea we ACL 23 
See Surr ror Possession. j 








, 88. 92, 214, 246—Act XXI. of 1861, s. 15— 
Seizure iny Ezecution—Trespass—Liability of Judgment- Creditor.] 
In exec; .ion of a decree against his judgment-debtor, the defend- 
ant caus :d the cattle of the plaintiff, a stranger, to be seized and 
taken. |The plaintiff filed his claim under section 246, Act VIIL 
of 1859, which was allowed. Subsequent to the admission of 
the claini, but before the order for release of the cattle, three of 
the bullocks died. 

The plaintiff sued for damages consequent on the seizure of the 
cattle and for the value of the three bullocks, which had died 
during the time they were in the custody of the officer of the Court, 

Held, that the defendant was liable to the plaintiffs for damages 
sustained by them in consequence of the seizure and detention of 
the cattle, 7. e., for a sum sufficient to cover what would bave been 
plaintiffs’ expenses for hiring bullocks to cultivate their lands. 

That neither section 214, Act VIII. of 1859, nor section 15, R 
Act XXIII. of 1861, contemplates any enquiry before the Court 
whether the property belongs to the judgment- debtor or not; and 
that seizure of personal property, in execution of a decree, is not 
an act of the Court, but one of the party himself seeking execution, 
for which he is liable, if any trespass be committed on the pro- 
perty of a stranger. 

Mussamat Susan BIBI v. SADIKA SARIATULLA ww A. ©. 413 


rrr fF 110 t.. aes ote eee App. 130 
See MINOR. 


a ee as, 110 AND 114 ‘ eee wee oe App. 17 
See Execution oF Decrees. 
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$ S. 119 ee ake ee aes “App. 7 
See InneauLan Service OF SUMMONS. 





aima Appeal—Ex-parie Judgment.) Section 119, 

Act VIII. of 1859, does not apply to a defendant who is only 
absent on an adjourned hearing. It relates only to one who has 
never appeared. r 

QonAcHaNp Goswami v. Raenu MANDAL s » App. 121 
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ACT—1859—VIIL., 8. 122 ree eee eee aoe App. 
See ADDITIONAL WRITTEN STATEMENT: 

—_-—_-_______—, s. 148 7A PA M .. App. 
See REMAND. 

— c, ss. 207 Ann 208 aie ve sie Ba G: 
See Execution oF Drcrer. 

— c, s. 212 bes es is . App. 
‘See EXECUTION oF A SHARE OF A DECREE. 

SSC 6. 230 ees oes oar eee App. 
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See DISPOSSEKSSION. 


fas , 88. 236, 2483—Prohibiiory Order—Purchase of Pro- 
perty by Judgment- Creditor.) In execution of a decree the defend- 
ant caused a decree of the plaintiff awarding him rupees 925 to be 
attached, and under section 236, Act VIII. of 1859, caused the pro- 
hibitory order to be fixed in a conspicuous part of the Court-house, 
and copies thereof to be delivered to the judgment-debtors. The 
decree was subsequently sold by auction, and the defendant pur- 
chased it for rupees 20. On special appeal by the plaintiff, upon the 
ground that the sale was irregular, as the prohibitory order had not 
been served upon him, 

Held, that the prohibitory order having been in accordance with 
the provisions of section 236, Act VIIL 1859, was legal and regular. 

eld, that the Court executing the defendant’s decree ought not 
to have sold the plaintiff's decree, but should have, under section 
243, appointed a manager to enforce the plaintiff’s decree. 

That a decree-holder ought not to be allowed to bid and purchase 
at a sale in execution of his decree, without an order of Court 
previously obtained upon notice to the judgment-debtor. hg 

Practice of English Cọurts regarding sale in execution of 
decrees discussed. l 








Baxnpuvu Roy v. HANUMAN SING... ape sae A.C. 
———_—_—_—— 5 5. 243 aoa ace aae eas App. 
-0 See GROUND FoR REJECTING APPLICATION. 
ee ee 3 S. 246 (ET) ese oan eae A. C. 70, 





See Execution. See Practice As TO DISMISSAL. 





—— ——_——Righiof one Decree-holder against another.] 
Two several judgment-creditors attached certain property, which 
was released upon the claim of a third party, under section 246 of 
Act VIII. of 1859. One of them shed the successful claimant, and 
obtained a decree declaring the property in dispute to belong to 
the judgment-debtor, and thereupon caused the property to be 
sold, and became the purchaser thereof. Thereupon, an assignee 
of the other judgment-creditor sued him, alleging an earlier lien, 
and praying a sale in satisfaction thereof. The defence set up was 
that as the plaintiff did not come into Court to set aside the order 
under section 246, within a year frone the date thereof, he was 
barred from bringing the present suit. 
Held, that the omission to bring aseparate suit for that purpose 
did not bar him from obtaining a declaration of his prior lien. 
CHINTAMANI SEN vV. [ISWAR CHANDRA se ze App. 


=——, 58. 258,269 °° ol ae sa A.C. 
See SVIT FOR REFUND Or PURCHASE- MONEY. 
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ACT—1859-—VIIL, ss. 259 anp 260—Sale in Execution of Decree— 
Cerhfied Purchaser.| A purchaser of immoveable property sold in 
execution of a decree, obtained a certificate under section 259 of Act 
VIL. of 1859. He then sued in ejectment to recover possession 
of the property purchased. Held (dissentienie L. N, JACKSON, J.), 
that the defendant was debarred not only by section 260, but by 
the general provisions of the Act, from pleading that the plaintiff, 
the certified purchaser, purchased not on his own behalf but benami 
for him, the defendant. Such defendant must shew a transfer of 
title to him from the purchaser, in whom alone under the certifi- 
cate, the title of the judgment-debtor has vested. The object of 
section 260 is to prevent any enquiry between the purchaser de 
facto and any person on whose behalf he is alleged to have pur- 
chased. 

Muossamut Broans Kunwar v. Binari Lau . FB. 18 
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See Bonn. 


SS ee oe GS 8, 835 ane soi tëe sen P, DA 
See Discovery or Fresu Evivexcr. 


IS 
Oa 


——  — Eevidenco— Witnesses called by lower Appel- 
late "Court—Averment of Title—Deposition of Plaintiff] In a suit 
for possession of certain lands under a howla tenure, khas possession 

- of which for some generations was alleged, no special documentary 
title was set up in the plaint ; but one of the plaintiffs in his depo- 
sition referred the title toa particular patta, which he said had 

` existed and had been lost in the time of his grandfather. 

Two of the defendants were the zemindars of the talook in which 
the howla tenure was said to exist, and had transferred their pro- 
prietary right to the other two defendants. The zemindars did not 
defend the suit, and were not examined in the Court‘of first instance. 

The lower Appellate Court “ considered it necessary, for the pro- 
per decision of the case,” to examine the zemindars, and relying 
mainly on their evidence, reversed the decision of the Moonsiff, 
and gave a decree in favor of the plaintiff. Held on appeal, that 
the lower Appellate Court had sufficiently recorded its reasons 
within the meaning of section 355 of Act VIII. of 1859 for requir- 
ing the additional evidence; that it was right in so doing; and 
that although no special title had been set up in the plaint, the 
deeree which was given on the evNence in favor of the plaintiffs, 
could not be reversed in special appeal. 

-RapsanatH Duusr anb Manes Cranprii Date v. Rawao- 
BIND Pan... Gh ‘a ai w A; Cp 215 





m, 88. 355, 376—Review of Judgment—Omission to 
try a Material Issue—Reception of Evidence not produced at the 
Trial.| The omission of a Court to take into consideration a mate- 
rial issue is a sufficient ground to almit aa application for review 
of judgment, 
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When an application for review is admitted upon other 
grounds, fresh evidence not produced at the trial may be received, 
: lthough no reason, as required by section 376, Act VIII. of 1859, 
had been assigned for the non-production at the trial. 
Bisan Lan NANDI v, SRIMATI TRAILARHOMAYI BARMANI, A.C. 346 


ACT—1859— VIIL., S. 356 are wee eae wee A. C. 235 
See ADMISSION oF Unstampup Document us EYIDENCK. 


N, eat ees eee ete ou A. C. 283 
See PLEA TO THE JURISDICTION OF Tre COURT, 
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Declaratory Decree.| The plaintiff filed a suit for 
rent, nt an eńhanced rate, under Act X. of 1859. The Court of first 
instance dismissed the case, on the ground that the defendants bad 
shown that the tenure was not liable to enhancement. On appeal to 
the Judge, the plaintiff's suit was dismissed, on the ground that he 
had not proved service of notice, but a declaratory decree was given: 
that the tenure was liable to enhancement. 
Naraxant Mazumpar v. Rasa Barapaxanr Roy 
BAHADUR ... i ave sé » App. 31 


————Enhancement.| Wands used for building purposes 
situated in a town are not liable to enhancement of rent under 














Act X. of 1859. . 
Karas CHANDRA SieKkar v. Dunaanas Tansrpar, A. C. note 284 
S $ 8. 4, sae eos ene eee tese App. 88 


See ENHANCEMENT OF RENT. 


Rent of Stone Quarries— Stone uaren] In a 
suit for rent under a lease of eight anna of a certain hill, and of 
fourteen bigas of land, by which the lessor reserved a yearly rent 
of rupees 201 for the land, and the right of levying a yearly tax on 
the parties who were employed in quarrying the stone, held, this 
was not a suit cognizable by the Revenue Courts under Act X. of 
1859. ; 
SHALGRAM V. Musst. KUBIRUN ... Sa ie, JAC GI 


, S. 6—Khodhast Ryot—Right af Occupancy— Abandon- 
ment.| The right of occupancy given in section 6, Act X., of 1859, 
is a right to oceupy and hold the land. When a ryot leaves his 
home, he ceases to be a khodkast ryot; and if he refuses to come 
bick and cultivate the land when called upon, the zemindar is at 
liberty to settle the land with others. 

Haro Das v. Goninp BHUTTACHARJEE ... » App. 123 


+ 
— NÄ} Jote Land— Right of Occupancy.] A culti- 
vator of nij jote land may acquire a right of occupancy under 
section 6, Act X. of 1859, when it had not been let under a lease 
for a term of years, or year by year, 
GAUVRHARI Sine v, Bimarr Rayr ae .. App. 1388 








———___—., ss. § any 7—Right of Ocgupancy—Leases for fixed 
Terms.| There is nothing in the mere fact of a tenant having been 
in possession for over 12 years under a series of pattas, each for a 
fixed term, which gives him a right of occupancy. 
DaMANULLA Srekar v, Mamuni Naswyo e w AC, 178 


, a. 13 eee pe oan e one ade ete A. C, 66 
See Rra. XIX. or 1814, 8'9. 
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ACT—1859—X., s. 13—WNolice of Enhancement—Evidence—False 
Statement of Defendant.) A notice under section 13, Act X. of 1859, 
tor enhancement of rent upon land held by a ryot in excess of the 
land for which he pays rent to the zemindar, must state the quan- 
tity of land so held in excess. The mere statement of “ excess 
lund” is not a sufficient compliance with the provisions of the law. 

A plaintiff cannot take advantage of a statement made by a 
defendant which at most amounts to a piece of evidence, and not to 
an admission, but which is found to be untrue, unless it be shown 
that the status of the plaintiff had been affected, or that-he had 
been misled by such statement. 
GIRISH ÜHANDRA GHosE v. Iswar CHANDRA MOOKERJEE, A.C. 337 


k] Ss. 15 ees ees ete 
See PRESUMPTION. 





side . App. 40 


——, s. 23—Suit for Declaration of Title—Act Vlll. 
of 1859, s. 2.] In a suit for declaration of title to land from 
which a ryot has been ejected at the suit of his zemindar, by the 
order of’a Collector under section 23, Act X. of 1859, and wherein 
the genuineness of the patta upon which the suit is brought is 
at issue, the order of the Collector cannot be pleaded in bar. 





Buatzo Sine v. UDIKARAN SING... oe .. App. 139 
——— m, 5.238, CL. Ë a Ja wisi .. App. 10) 
Sce Suit tro Esect Ryror. 
a a ET, S. 27 eese ees ess ees À. C. 8419 
See Hinpu Daw. 
——----—_~-———, 8, 30 on aie oes “ies App. 47 
See BREACH or Contract ro PLANT Trees. 
— 8. 3: ik a w. A. C.183, 202 
See Rent. See Kurr ror Rent. 
—— m- i ve me | a, Appe 0l 











Intervention— Previous Suit.| The fact of an in- 
tervention under section 77, Act X. 1859, having been disallowed 
in a former suit, cannot exclude the party from intervening in a 
subsequent suit, if he can show that he had been in the bond fide» 
enjoyment of the rent previous to the institution of the suit. 

Buairzo v, Saema UZIRALI dii sis wo å. C. 373 


Sp ge er $ S. 88 ee ° s.. ees A. C. 10 


See WARRANT OF EXECUTION. 


, 88s. 142 AnD 143— Wrongful Distraint of Crops— 
Jurisdiction of Collector’s Court.], Certain sub-lessees sued in the 
Collector’s Court the zemindar and others employed by him for the 
value of crops seized and carried away, under a certificate, as was 
alleged by the defendants, granted to them by the Collector, but 
which they failed to produce. The Collector gave plaintiff a 
decree, which was upheld by the Judge. The defendants appealed 
only on the point of jurisdiction. 
Held, the suit was properly brought in the Collectors Court; 
that sections 142 and 143 of Act X, of 1859 applied to the case. 
Section 143 contemplates not only the case of a person who pro- 
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fosses to follow the provisions of the law, though he has no power 
to distrain, but also the case of a person who, under colour of the 
Act, does disirain, but does not do so according to the provisions 
of the Act. Such persons are considered by that section as tres- 
passers, and are liable to the penalty of trespass, in addition to 
damages which may be awarded against them by the Revenue 
Court. 

Rapua Monay Nisxar v. Jany Naru Das we ÀA C. 


ACT—1859—X., s. 143 si as ase iwa App. 





See WRONGFUL DISTRAINT. 


XI.— Sale for Arrears of Government Revenue.) Where 
there has been a sale under Act XI. of 1859, fur arrears of revenue, 
but it is found that no revenue is actually due to Government, the 
sale must be set aside as not coming within the provisions of the 
Act. 

Atanaina Kuarux v. Tae Cozrucror or Jessore ... App. 








——, 83. 11, 13, anv 54—Regulation If. of 1805, s. 3— 
Sule of Share of a Zemmdari— Purchaser at Auction of Share of 
ZLemindari—Limitation—Lakhiraj—Adverse Possession.| A in 
exchange for his lakhiraj land obtained in 1791 from his zemindar 
441 bigas of mal land, which the zemindar thereupon created rent- 
free. Vhe zemindar fell into arrears, and the zemindari was sold. 
Subsequently, three persons, who had become owners of the zemin- 
dari, applied to the Collector, under section 11, Act XI. of 1859, 
and the Collector opened separate accounts with each of them for 
the revenue of their respective shares. The revenue due from 
one of them fell into arrears, and his share, which included the 441 
bigas, was sold under section 13, and purchased by the plaintiff, 
who now sued the descendants of A to recdver possession. 

Heid, that a sale of a share of a zemindari, under section 13, Act 
XI. of 1859, does not convey to the purchaser the share free from 
ull incumbrances created by the former zemindar, but he acquires 
the share, as laid down in section 54, subject to all incumbrances. 

Held, that under section 3, Regulation II. of 1805, possession 
of land for a period upwards of 69 years since the passing of Regu- 
lation XIX. of 1793, without payment of rent, bars the remedy of 
the zemindar to dispossess the holder or to resume the land as imal. 
š KASINATH KRoowar v. BANKUBEHARI HOWDHRY ... <A, C. 


-X III. —Servants—Artificer, Workman, Luborer.] Act 





XIII. of 1859 does not apply to coutracts for a “ehakri,” domestic - 


or personal service, but to contrachs to serve as artificer, workman, 
or laborer. 
Ix rau MATTER or Domestic Servants... ow. A. Cr. 
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See WRONGFUL Possession. 
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See LIMITATION. 
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ACT—1859—XTV., s. 1, cr. 16 aes see .. App. 102 
See Mauixana. 


ee ee poe Ts S, 11 tas ose wen eos App. 80 
See DISABILITY or Herr. 


een NN erm "y 8. 15 ees oon aes eos App. 109 
See Surt ror POSSESSION. 


——-—_____—, SUIT UNDER s ae App. 128 
See DEED or BALE. : ‘ 





erty S. 20 PET) see tte et App. 17, 33 
See EXECUTION or DECREES. See LIMITATION. 


———1860—KXVU.— Certificate of Administration—Executor and 
Legal Representative.| A person was trustee of “ wuqf” or trust 
property. He had ‘also some other property (how much was not 
clear) of his own. He made a will relating only to the trust pro- 
perty, and appointed an executor. Held, that the executor men- 
tioned in the-will was entitled to a certificate under Acp X XVII. of 
1860, with regard to the trust property; and the legal personal 

` representative of the deceased was entitled to a certificate under 
the same Act, with respect to any other property of which he died 


possessed. 
Mrraza Daup Arr v. Syren Nanig Hossrrw wo ACO 46 


omea , 8 6— Certificate of Administration.] ` Certifi- 
cates to collect fractional parts of debts due to a deceased, cannot 
be granted to diferent heirs according to their respective shares in 
the inheritance, but one certificate to collect debts should be 
granted to all or such of the heirs as would consent to act in 


concert. 
Sei ati ÅMIRUNISSA BARKAT V. BRIMATI Arrratronissa, A.C. 404 


——_-—--—_—X XAI, 8. 26—Act XLV. of 1860, s. 188—Act XXV. of 
1861, ss, 250, 251—Carrying Fire-Arms without License—Disobe- 
dience of an Order promulgated by a Public Servant.] A Magis- 
trate issued a notification that all persons desirous of carrying 
arms should take out a license enabling them to do so, under 
section 26 of Act XX XI. of 1860; and certain persons were, in 
consequence of his notification, arrested and brought before him 
charged in a Police report with carrying arms without license. No 
summons or warrant had been applied for, nor any complaint lodged 
before the Magistrate previous to the arrest of the prisoners. No 
charge in writing was framed as required under sections 250, 
251.of the Criminal Procedure Code. No evidence was taken; but 
the prisoners admitted carrying the fire-arms. The Magistrate 
convicted them, under section’ 188 of the Indian Penal Code, of 
disobedience of an order duly promulgated by a public servant. 
There was no evidence that the disSbedience would cause or tend 
to cause annoyance, obstruction, or injury to human life, health, or 
safety. Held, the conviction? must be quashed. MWecessity of 
observing the rules laid down in the Criminal Procedure Code 
remarked on. 

Tue Queen v. NANDKUMAR Bose eas e. App. 149 


ALV., §. 188 fon “= et ste App. 149 
See Act XAXI. or 1860, s. 26. * 
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ACT—1860—XLYV,, s. 188 au ies avi ise À, Cr. 
See Act XXV. or 1861, s. 318. 
m, S. 808 ses aes s wee A.C. 


See JURISDICTION. 


1861—X XIII., s. 2—Cost of Service of Process.) A plaintiff in 
the Moonsiff's Court filed a list of witnesses, but failed to deposit 
talabana or cost of the service of summons for their attendance. 

. The Court failed to fix a time for the service of talabana. The 
processes were not served, and the Court dismissed the suit, because 
the plaintiff had produced no evidence in support of his claim. 
Held under Act XXIII. of 1861, section 2, the lower Court should 
first have fixed a time for the deposit of talabana. Case remanded. 











Lara Prasapi Lan v, LALA AMBIKA PRASAD ... App. 
et ee ate 3 S, ll nee eee tes eee A. C. 
See EXECUTION OF DECREE. 
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See SUIT TO recover SHARE oF MALIKANA. 
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—X X V. 8. 62.—Procedure.] There is nothing in section 62, 
Criminal Procedure Code, to justify a Magistrate in making an 
order under that section on the mere report of a Police Officer. 








THe Queen v. Burro Dayar Sine aie os Ae Cr 
——_ ——-_--_--_—_, §, 173 ee sii es wee AY Cre 
See Fausy EVIDENCE. 
eee , 88. 250, 251 sé «. App. 
See Act XXXI. of 1860, s. 26, 
ee 58308 a W .. „App. 


See Pusric Roap. 


, 8. 318— Act XLV. of 1860, s. 188-—Disobedience of 
- Orders.] Where an order under section $18 of the Criminal Proce- 
dure Code was made between A on the one side and B and 
the three tenants of B on the other, declaring that A was in 
possession of the property in dispute, held, that this order was 
only binding on the actual parties to the oase before the Magistrate, 
and that subsequent tenants of B could not be criminally punished 
for disobeying the order in question. 
In THE MATTER oF GOPAL Burnawaz... a» A. Cr. 


—Jurisdiction of Magistrate—Likelihood of 
a Breach of the Peace.) A Magistrate has no power to decide a 
question of possession, under section 318, Act XXV. of 1861, 
until he has recorded a proceeding, stating the grounds of his beg 
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satisfied that the dispute for possession is likely to induce a breach | 


of the peace. , å 7 
In toe cass or Kasper Kispor Roy v. Tarint KANT 
LAHORI eae oon LE » ees ore À. Cr. 











, 88. 318, 404—Suit for Possession— Declaration 
of Tiile.] A plaintiff in a civil suit brought for confirmation of his 
possession by a declaration of his title to certain lands, obtained, 
pending his suit, an ordér from the Magistrate, under seotion 318 of 
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the Criminal Procedure Code, that he should be maintained in 
aera until ousted by due course of law. The suit was 

ismissed, plaintiff failing to prove his title; and the defendants 
then applied to the High Court, under section 404 of the Criminal 
Procedure Code, to set aside the Magistrate’s order, and put them in 
possession. Held, their proper course was by a suit in the Civil 
Court for possession, and the application under the Criminal Proce- 
dure Code was rejected. 

















JuaesH Praxas GANGULI v. NILKAMAL MooxkERJEB A.C. 
ACT—1861—XX V., S. 422 aen eae tes eta Å. Cr, 
See Act VEL, or 1869, s. 422. 
1862—V I. (B. ©.) ete vte 4t een App. 
See MEASUREMENT. 
—— ,ss.9 anD 10... ast «oe App. 
See JURISDICTION or COLLECTOR, 
oe S y sg, 9 AND il ees eee era App. 
See Power or COLLECTOR. 
=. gt. see eae FT a §, 20 eos ee set +++ A. O, 
See Surr UNDER Acr X. or 1859, 
—-——_———-&., Ss. 15 AND 17 eee + oe A, C. 


See ADMISSION OF UNSTAMPED DOCUMENT IN ÎDVIDENCE. 


1863—X X1., 5. 22 eee aes aoe 
See Acr VIII. or 1859, ss. 41, 97, 272, 327, 
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—_—-1864—X VI— Act XX. of 1866, ss. 3, 53, and 55—Registration— 
Bond.] A petition for payment of a bond, which had been specially 
registered under Act XVI. of 1864, was presented on the 3rd 
April 1866. Held, that it must be considered as having been 
presented under section 53 of Act XX. of 1866, by virtue of the 
3rd section of that Act, which repealed Act XVI. of 1864; conse- 
quently the decision of the Principal Sudder Ameen, to whom the 
F was presented, was, under section 55 of Act XX. of 1866, 
nal. There could be no appeal from that decision, therefore the 
Judge had no jurisdiction to reverse the PrincipalSudder Ameen’s 
decision. 
Girish Coanpra Durr v. Buzur-uL-Hug a AU, 
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1865—VI. (B. C.), ss. 31 anv 32—Protector of Laborers, 
Powers of — Wages of Laborers—Mode of taking Account.| Held, 
that until an enquiry is made under section 31, Act ,VI. of 1865 
(B. C.), the Protector of Laborers is not competent to act under 
section 32. 

That the procedure under section 31 must be conducted in ac- 
cordance with section 444 of the Ciaminal Procedure Code. 

~~ That to support a conviction under section 32, Act VI. of 1865 
(B. C.), it must be shewn thatethe wages or part*of tite wages due 
have remained unpaid for more than six months, Butin an account 
current, the payments are not to be appropriated for the wages of 
the month in which the payment was made. 

IN THE MATTER OF THE NORTHERN Assam Tsa Company, A. Cr. 


eee VII (BNO... ~ai: e 


a eg e. App. 
See Power or Hiesa Court. 
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ACT—1865—VIII. (B. C.), s. 16 ne woe A. C, 
See RENT. 

ee ene . nee App. 
See SAE. 

a ————- XT, 5, 22 ; bas we «ASC, 


See POWERS oF SMALL Cause Covers. 


i 5. 38 net s.g ase 
. See Acr VIII. or 1859, ss. 41, 97, 272, 327. 


1866—-V. ere ane tee LEEG ae O. C. 
See Summary PROCEDURE. 








Plaint—Endorsemenit. 
Tur CHARTERED MERCANTILE BANK v. SECONDE O. ©. 


Re REN X. §. 174 oes ater aaa Rae P. O 
See INDIAN COMPANIES ACT, 


See REGISTRATION oF Document. 


, 83. 2, 50—Registration—Priority of Unregistered 
Deed—Leuse to take Juice from Date-Trees.| The right to take 
juice from date-trees is not, according to section 2, Act AX. of 
1866, a right to immoveable property, but falls under the definition 
of moveable property. 

A registered lease to take juice from date-trees cannot, under 
section 50, Act XX. of 1866, have priority over an unregistered 
one of a prior date. > 

Jaru Nampar v. Berca Nampar TE we BO, 











, 88. 3, 53, 56 ves se: Sta. Be 
See Act XVI. or 1864. 


ate A. C. 


See Possession, 


, 88.17 snp 49—Registration—.Unregistered Deed of 
Sale—Admissibility in Evidence as a Receipt] An unregistered 
deed of sale, so far as it is a receipt or acknowledgment of money 
paid, or an acknowledgment for old debts, is admissible in evidence, 
“notwithstanding section 49, Act XX. of 1866. 

A portion of an unregistered document requiring registration is 
admissible in evidence, when such “portion does not relate to im- 
moveable property. | 


Sars Prasap Das v. ANNA Porsa Davi ... i A. C. 


nt re nn SESTE Deed—Bye-bil-wafa or 
Deed of Conditional Sale—Adntissibility in Evidence as a Cove- 
nant.| A deed of bye-bil-wafa, or conditional sale, is a deed which, 
under section 1% of Act XX. of 1866, *equires registration before 
it can become admissible as evidence. But so far as it is a cove- 
‘nant or agreement for the repayment of the money lent on a parti- 
cular day, it is not an instrument requiring registration ; and there- 
fore, for such purposes, notwithstanding section 49, it is admissible 
in evidence. 


Nivmapgas Sine Das v. Parren Cuan Sanu we Å. C. 
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ACT—1866—X.X., 8S. 32, 83, 84 oes ane aao O. C. 60 
See REFUSAL to REGISTER, 
1867—X., 8. l oc oe LEE one LET) A. C. 135 





See Powers of SmarL Cause Courts. 


1868—XIV., ss. 11 anp 21— Registry of Common Prostitutes— 
Jurisdiction of Magistrates to entertain Pleus of Irregularity in the 
Registry—Possession of Registry Ticket.) Under Act XIV. of 
1868, the Police are not empowered to put a woman on the Register 
of “common prostitutes” against her will. 

The penalty prescribed by section 1], Act XIV. of 1868, for 
disobedience of any of its rules, is for a “woman” who voluntarily 
registers herself as a “ common prostitute.” 

A Magistrate has autherity to hear any objection urged by a 
woman charged with disobedience of the rules under Act XIV. of ; 
1868, against the legality of her registry, or that she is not a com- 
mon prostitute. 

The possession of a Registry Ticket is not suffitient evidence of 
being a common prostitute. 

In rue cass or LAKHIMANI RAUR ~ a w. A.Cr. 70 


—~-—1869-—-IV., SS. 13, 14 eee oof ste ees Q. C. 136 
See Surr For Divorces. 


VII., s. 422—Act XXV. of 1861, s. 422—Remand— 
Power of Appellate Court.) A remand of a case under section 

422, Act VIII. of 1869, can only be for the purpose of taking | 
further evidence, and certifying the result thereof to the 
Appellate Court, and not for the purpose of retrying the case 
upon such fresh evidence. „After remand under this section, the 
Appellate Court can only try the case as an ordinary appeal, and 
has.no power to enhance the punishment, 

Anonymous CASE sis N T .. ACr 62 


, S. 4385—Jurisdiction of Sessions Judge— Offences 
triable by a Magistrate.] The Sessions Judge has no jurisdiction 
to annul a conviction, and order a commitment for an offence triable 
by a Magistrate. i 

Section 435, Act VIII. of 1869, relates to offences triable by the 
Sessions Judge. 
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In THE case oF WAZIR Sine see ‘ee vw A. Or. 65 
—— OF AGENT bee ont aes eon ene A. C, 377 
` See ENDORSEMENT. 


ACTION. ° 
~ See Cause OF ——~—. See ROUNDS OF ——, 


——-—, CAUSE OF Sas ste sai 
See Hinpu Law. See Apverss Possnssron, 
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... A. C. 289, 409 








eue ave sor ee App. 48, 80, 85 
See DECLARATORY Serr. See Drsanmery or Herr. 
See WRONGFUL POSSESSION. 


eai e ACCRUING OF a ow ALC. 145 
See Hinpu Law. 


——, JOINDER OF a. 


sn ae wow A.C, 190 
See Act VIII. or 1859, s. 8.” 
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ACTION, CAUSE OF, JOINING OF na ae App. 49 
See REFUSAL ro REGISTER, 
sm RECURRING ... ne sia App. 102 
See MALIKANA, . 

———-—, GROUND OF ie se jit w ASO 411 
See TRESPASS. , 

—-—, JOINDER OF CAUSES OF... Si wie App. 77 
See Act VIIL or 1859, s. 8. 

——-—, SPLITTING OF CAUSES OF m w À. C. -421 
See GROUNDS OF ACTION. 

ACTS INDICATIVE OF ATTEMPT TO COMMIT OF- 

“ FENCE ... she w A. Cr 88 


sa? ee ane 
See Penau Cops, ss. 11 ann 436. 


ADDITIONAL WRITTEN STATEMENT—Practice—Act VIII. of 


1859, s. 122. . 
S. M. Dasisant Dast v. SRINATA Guose ... «+ App. IL 


ADMINISTRATION, CERTIFICATE OF Be ... A. C. 46, 404 
See Acr XXVIL or 1860. See Acr XXVIII or 
1860, s. 6. 


SUMMONS, PETITION FOR ... App. 3 


In re Samver Fenn, 


ADMISSIBILITY IN EVIDENCE i a .. A O. 83, 310 
See Evipence. See Acr XX. or 1866, ss. 17 anp 49. 


m OF UNREGISTERED DEED OF SALE ASA 
RECEIPT ais see E ve w« A.C, 461 
See Act XX. or 1866, ss. 17 ann 49. l 


—— EVIDENCE— Oljection—Jurisdiction of Ap- 
pellate Court—Substitution of Name on the Record.) Where no 
objection had been taken as to the admissibility of documentary 
evidence, viz., a decree and other proceedings in regard to that 
decree had been made use of by the opposite party, an Appellate 
Court has no jurisdiction to exclude it. 

Where a defendant allows, without objection, a purchaser of a 
plaintiff's interest in the suit to substitute his name on the record 
under an order of Court, he cannot afterwards contend thatthe suit 
is thereby abated. 

Bır Cuanpza Roy Mauavarran v. Banst Duan Ror Mama- 
PATTAR sn was ons : w A.C. 214 


ADMISSION OF PETITION FOR DIVORCE—Jurisdiction.] The 
High Court has jurisdiction to admit a petition for divorce, where 
the parties are resident, and the adultery is committed, in the 
district of the 24-Pergunnas. 
Principle on which*the Court will assess damages discussed. 
KELLY v. KELLY AND SAuNDERS sa we. OVC. 67 


UNSTAMPED DOCUMENT IN EVIDENCE—~ 
Rejection on Appeal—Payment of Penalty—~Act X. of 1862. ss. 15, 
17—-Aci VIII. of 1869, s. 350.] When the Court of first instance 
admitted withoat objectiqn unssamped receipts in evidence, but the 
Judge on appeal rejected the documents, and reversed the decision 











GENERAL INDEX. . Xy 


` E Page 
of the lower Court, held, that the documents once received without 
objection were wrongly rejected, and the decision below wrongly 
reversed on appeal, as the irregularity was not one affecting the 
merits of the case under section 350, Act VII. of 1859; and that 
the Court had no power to receive the documents on payment of 
the stamp duty and penalty under section 17, Act X: of 1862. 

Section 17 of Act X. of 1862 only applies to the reception of 
documents under section 15, which have been insufficiently stamped, 
not to documents on which there is no stamp. Such documents 
should not be received at all. - 

Larsı Sinc v. Syap AKRAM SER aie — A.C, 235 


ADMITTING PLAINT—Holiday—Stamp Duty—Suit for Arrears 
of ise Eee The reception of a plaint for arrears of rent 
by the Collector on Good Friday, although by the Circular Order 
of the Board of Revenue such day is an authorized holiday, is not 
illegal. ‘There is no illegality in the reception of a plaint engrossed 
on insufficient stamp paper, if the full amount of the stamp duty 
has been paid at the time. Suits for arrears of rent are to be insti- 
tuted within three years from the last day of the Bengal (or other) 
year in which the arrears claimed shall have become due. 
Gosinp Kumar CHowpury v. Harcoran Naa... App. 72 


ADOPTED SON Ses = p œ PQ 27 





See ConsTRUCTION OF Deep OF Grrr. 

ADOPTION ae ous we aor ow ALCO. 145. 
See Hinpv Law. 

S aes see ee te ate Q. C. 85 
See Hiıxou WILL. = 

ADVERSE POSSESSION a .. A.C, 362, 446 . 


' See Hinpu Wipow. See Acr XI. or 1859, ss. 11, 13, 54. 


— Cause of Action—Trustee and Cestui que 
Trust—Limitation.| When property is placed in the hands of 
another by way of trust, no cause of action arises to the owner, 
until there has been a demand by the owner for the restoration of 
the property, and a refusal by the trustee to give up the property. 
The period of limitation begins to run from the date of such 
refusal or distinct assertion of adverse right, and not from the date 
the trustee enters into possession. 

RARKHALDAS MADAK v. MADHUSUDAN MADAK ae A.C. 409 








2 Limitation—Title.| Adverse possession 

for more than twelve years not only bars remedy, but extinguishes 

right, and confers title on the party holding such adverse possession. 
Rasa Barapaxant Roy Banapurv, PRANKRISHNA Paror A.C. 343 


AFFIDAVIT, SUFFICIENCY OF Sains aes sii App. 153 
See Rui TO SHow Causes, à 
AGENCY, EVIDENCE OF i aes or Se he Ce 278 
See PRINCIPAL AND AGENT. 
AGENT. 
See PRINCIPAL AND ——, g 
ac ACTOR 4s ee ae sii A. B. 877 


See ENDORSEMENT. 
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AGENT, POWER OF `° n e n a AO 
See PRINCIPAL AND AGENT. 
AGREEMENT, CONSTRUCTION OF ` „n m 0C. 


See PARTNERSHIP. 


FOR LEASE-—Regisiraton.] An agreement for a 
lease does not require registration. i 
Buarrasnate Keerrei v. Kissort Monan Saaw.. App. 


NOT TO PARTITION—Purchaser at Sheriffs 
Sale—Suit for Partition.) ‘The members of a joint Hindu family 
entered into an agreement not to partition their estate, which was to 
‘“ continue in one joint undivided occupation as at present.” Held, 
that a purchaser at a Sheriffs sale of the share of one of the con- 
tracting parties, was not bound by, the agreement. Such an agreement 
does not prevent a party to it from alienating his interests in the 
estate. ‘ : 
Anann Caanpra Guoss v. Pranxisro Derr... 0.O. 


——— m OF BANIAN WITH FIRM a æ OC. 
See PARTNERSHIP. : 


—_________., SPECIFIC PERFORMANCE OF... A.C. 
See REGISTRATION OF DOCUMENT. 


____ TO PURCHASE a m 0. C. 
See Equrry or REDEMPTION.. 

AIR “ee sits rm ee sex - O. C. 
See PRESCRIPTION. 

ALIENATION BY FATHER... oo aes jee, (Aig, 

: See Miraiwa Law. 

een enna HINDU WIDOW ... ee eee. AG 





See DECLARATORY Decrer. 


—— auŘŘŘĖõĖ OF HER DECEASED HUS- - 
BAND'S PROPERTY—Lvidence of the Necessity for such 
Alienation—Deed of Sale.| A. recital in a deed of sale by a Hindu 
widow of her deceased husband’s property, setting forth that the 

‘alienation was necessary for the purpose of paying his debts, is not 
of itself evidence of such necessity; nor does the attestation of 
‘a relative import his concurrence. Such a transaction may be- 
come valid by the consent of the husband’s kindred, but the*kindred 
in such case must generally be understood to be all those who are 
likely to be interested in disputing the transaction. At all events 
there ought to be such a concurrence of the members of the family 
as suflices to raise a presumption that the transaction was a fair one, 
and justified by Hindu law. 





Rasvarut Dest v. Goxun CHANDRA CHOWDERY ... P. C. 
_ SALI OR MORTGAGE .... je A0, 
See HanpueWivow. è 
. ALIMONY ... 9... A 


x see tte CEOE] CEOE] pp. 
See Wire Livina wira Co-Resronpest. See APPLICA- 
TION FOR —, 


PENDENTE LITH— Paymentof Costs into Court— Practice. 
Kerry v. KrLLY ann SAUNDERS sie we» = App. 
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ALTERNATIVE STATEMEN TS wie =e! sie SAS. 
See Power or JUDICIAL COMMISSIONER to COMMIT, 


ANCESTRAL PROPERTY, ABANDONMENT OF- ... A.C. 
See Hinnpu Wmow. i 


APPEAL i 


oe nan ous eee ee F. B. 
See ATTACHMENT OF PROPERTY PENDING ——. 


See SPECIAL ÅPPEAL, See PLEA TO THE JURISDICTION OF 
THE Court. 


ee e en 


See Limrration. See Bony. See Act VIL. or 1859, s 119. 


m Arbitration—Act VIII. of 1859, s. 325—Stamp.] An appeal 
lies from an order enforcing execution of an arbitration award, or 
from a decree under section 325 of Act VIII of 1859. Where the 
appeal was brought on an insufficient stamp, the appeal was dis- 
missed without prejudice to the appellant bringing a fresh appeal, 
within 20 days, on n full stamp. 

Syap Warr Anam v. Mussamur Brat NAsRAN  .. App. 


FROM ORDER OF A MAGISTRATE DISMISSING A 
MINISTERIAL OFFICER IN HIS ESTABLISHMEN T—Reg. 
F. of 1804, s. 15--Reg. VIL of 1809, s. 1—Reg. I. of 1829, s. 3, 


aansien E 





el. 1, & s. 7—Act XXIV. of 1837.] The Commissioner is the pro> 


per authority to whom an appeal lies from an order of a Magis- 
trate dismissing a ministerial officer from his post, and the order of 
the Commissioner passed in appeal is final. Tke law relating to 
the powers of Commissioners of Revenue and Circuit reviewed. 

In THS MATTER oF Parsuo NARAYAN Sine as AGC; 


—-~-——-, GROUND OF Sats A 
See Act VII. oF 1859, s. 39. 


——--_—, REJECTION ON... A see . AC. 
See ADMISSION or Unstamprp Document IN EvIpewnce. 


m SPECIAL ... ee sia Sai we ORG: 
See EXECUTION or DECRE. 


—__.-_. TO PRIVY COUNCIL. 
See PETITION OF ———~, 


APPELLATE COURT, DISCRETION OF LOWER ... App. 
See Enron IN Description. 





————-$ eiam JURISDICTION OF ... mi AC 
See ÅDMISSIBILITY or EVIDENCE. 

alas , POWER OF Sad fie. Å. Cr. 
See Acr VIL. or 1869, s» 422. 

TE Ba da ee WITNESSES CALLED BY e ..e A. C, 
See Act VIL. or 1859, s. 355. - 

APPLICATION. 


See GROUND FoR REJECTING -—~—, 


— — FOR ALIMONY.] Inan application for alimony, 
it is sufficient to set out the fact of the marrtage in the petition ; an 
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affidavit to that effect is unnecessary. In making the application, 
it is sufficient to show the Court that there bas been a ceremony 
which might be a valid marriage ; nnd therefore where the peti- 
tioner was shown to be the respondent's deceased wife’s sister, 
alimony was granted. 


CRUMP v. RUMP r Si ves iis 0. C. 
APPLICATION FOR DISCHARGE ... ee ‘cue App. 
: See INSOLVENT. 

; REVIEW ie sus TEE 


See DISCOVERY or FRESH EVIDENCE. 
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—__— ——Lapse of Time specified.]| This was 
an application for review of judgment of three out of five analogous 
eases decided by the High Court, the judgment in two of which 


had been reversed by the Privy Council. The application was. 


made after a lapse of more than 90 days from the date of judgment. 
Held, a lapse of 90 days, under the circumstances, would not be 
a bar to the granting of the review. ` 
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Sarro Saran Guosar Banavour v, TartnrCaanan Gaosp, A.C. 287 


—~ SUMMONS TO CITE WITNESSES— 
Practice—Error.| A party is entitled at any stage of the case 
before hearing to apply for a, summons to cite witnesses without 
reference to the number of such applications which he may have pre- 
viously made, and itis the duty of the Court to comply with such 
application, if any time be left before the hearing of the cause. 
The errors of procedure of the Court of first instance are not to be 
remedied, when they have not been made a ground of complaint 
before the lower Appellate Court. 

Anugup CHANDRA MUKHOPADEYA v, Hiramant Dast ,.. App. 


— TO BE MADE DEFENDANTS we À C. 
See NUIT FOR POSSESSION. 


ne ne [SSE EXECUTION ae a App. 
See SATISFACTION OF Cross-DECREES. 


UNDER ACT VIIL OF 1859, 8. 212... App. 
See EXECUTION OF A SHARE or A DECREE. 


APPORTIONMENT — Purchasers of Mortgaged Premises—Decree, 
Jorm of.] In execution of a decree, the right, title, and interest in 
two parcels of property of a judgment-debtor, who had previous 
to the attachment executed a simple mortgage thereof to A, was 
sold; and B and C respectively purchased them at different prices. 

A sued the mortgagor and the purchasers B and O, for enforcing 
his lien on the two parcels of property. The suit was dismissed by 








Eee 





the first Court; but on appeal, the order was “appeal decreed.” ' 


A entered into a compromise with B, and entered satisfaction of a 
moiety of the decree. ° He afterwards issued execution of the other 
moiety against C, and compelled him to pay. 

C now sues RB forgrecovery of the proportion of the amount 
paid by him to A, but which, according to the valuation of the 
respective properties, should have fallen mto the share of B. 

Held, that the proper decree in the suit of A against the mort- 
gagor and B and C would have been a money-decree against the 
mortgagor only, with a declaration that the two properties were 
liable to be sold, clear of subsequent incumbrances, in satisfaction 
of the mortgage-bond debt. 
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62 
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Held, that the debt due upon the mortgage-bond was a general 
burden upon the two properties, for which no portion of those two 
properties was more liable than the other. 

Held, that, as between the plaintiff and defendant, the liability 
was not joint, but several, in proportion to the respective values 
of the property, and that the plaintiff having been compelled to pay 
for a sum which the property of defendant was legally liable, was 
entitled to recover the amount from the defendant. ` 

Held, that no arrangement between the decree-holder and one of 
the judgment-debtors would affect the interest of a co-judgment- 
debtor, unless by express consent: 


BHAIRAB CHANDRA Mapax 2. Napyar Cuany Par... A.C. 
APPROVER. 
See EVIDENCE oF ——~. 
ARBITRATION se Er as se e App. 
See APPEAL, 





——_—__—---Awards—-Act VIII, of 1859, s.325.] An award of 
arbitrators to be legal must be completed and signed by each in 
the presence of the whole of them. 
IN THE PETITION oF Manarasa Sin Jat Mangar Sine BANA- 
DUR si i AU. 


ARREARS OF GOVERNMENT REVENUE, SALE FOR, App. 
See Act XI. or 1859. 


——_— m RENT, 
See Suir FoR ——, 


m, SUTT' FOR i wus e. App. 
See ADMITTING PLAINT, 

ARTIFICER... MA bee : : A, Cx, 
See Acr XIII. or 1859. 

ASSEMBLY. 
See UNLAWFUL ——. 

—-—_-—, RESPONSIBILITY OF MEMBERS OF COM- 

MON 4... see oa se sac ee be Ob 

See WivipEence. 

ASSIGNEE ... si bie E ect we AA, 
See Norice or FORECLOSURE or MORTGAGE. 
———_----—, SUIT BY Ses, ae bus w “ORG, 
. See Hinpu Law. , 
ATTACHMENT e e n oe . AO. 


See MORTGAGE. 


- Execution—Striking off Case.| If property is once 
attached, the attachment will subsist, if not expressly abandoned. 
by the party at whose suit ®% was issued, until‘in oler is issued for 
its withdrawal, even although no further steps are taken on the 
atiachment within a reasonable period. 

A mere striking of the execution case off the file by the Court, 
of its own motion, without notice to or consent of parties, will not 
invalidate an attachment. 

Juatu Sanu v. Banoo Ramcufnan Isar .. App: 
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ATTACHMENT OF PROPERTY PENDING APPEAL.] A plaintiff, 
before judgment, attached defendant's property, but the suit was 
dismissed by the High Court on appeal. He filed an appeal to the 


Privy Council ; and on his application, the High Court beld that it ` 


could not continue the attachment over the defendait’s property 
pending the appeal of the plaintiff to the Privy Council; nor could 
it call on the defendant, respondent, to give security for the value 
of the property attached before being allowed to remove it. 

In ze Ditra Harauman Sine ... se gu i 





Power of Court strictly confined to Insolvent Act. 
In xu Kuetrsey Das A 2 ‘eos  A'pp. 


, RELEASE FROM ... ees Sii App. 
See EXECUTION. . 


ATTEMPT TO COMMIT OFFENCE... a e A Cr. 
; See Pennar Cops, ss. 511, 436. 


ATTESTATION BY MAGISTRATE ... ane soe. Aor: 
See CRIMINAL Procepure Cope, ss. 205, 366, 367, 
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AUCTION-POURCHASER, SUIT AGAINST _... ree eo eae 


See Joint Hinnpu Famity, 


AUCTION-SALE N A Giu 
See Surr vor REFUND or PURCAASS-MONEY. 
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AUTHORITY OF COLLECTOR TO TRANSFER SUITS A.C. 366 


See Surr UNDER Act X. or 1889. 


em tenet VW AK BE L-—Abandonment—Jurisdiction.] A vakeel 
has no authority under an ordinary vakalutnamia to give up a 
portion of the claim already decreed, and any such abandonment 
will not be binding on his client. When a case is remanded with the 
specific declaration that the plaintiff shall obtain “ possession of the 
disputed property,” the lower Court has no jurisdiction to debar 
the plaintiff from any portion thereof by reagon of a relinquishment 
made by the vakeel. 
SHEIKH ABDUL SABAN CHOWDEHRY v. Suipxgrsto Daw, App. 
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See Acr VIII. or 1859, s. 355. 
AWARD i si vis sever AG: 
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See Wronerut POSSESSION. See Suir FOR POSSESSION. 
BAD FAITH és wis re sie aa App. 
See Inso.vent. E 
BANIAN ave aoe “a O. C. 
See FARTNERSHIP, : 
e LIEN OF ... ve de aes . OC. 
See PARTNERSHIP, 
A.C 


BASTU LANDS bis Zo aie a Bae 
. See PLEA To TRE J URISDICTION OF THE COURT. 


15 
218 


82 


App. 85, 109 


14 


80 


80 


GENERAL INDEX. ev 


BATWARA ... eee wee ia sai at App. 57 
See Menan. i 


BILL OF COSTS. . l > i 
See DELIVERY OF ———, 


EXCHANGE—Notice of Dishonor.] In an action brought 
in the district of Patna against the indorser and acceptors of bills 
of exchange, atfer a part-payment by the acceptors, no objection 
having been taken as to the misjoinder of defendants, and the Judge 
having omitted to find whether the indorser had received notice of 
dishonor or not, held, the case must be remanded to ascertain, first, 
whether notice had been given within reasonable time, and if not, 
whether thereby the indorser had been injured or exposed to material 
risk of injury; and, secondly, whether (English law not being 
applicable to the case) by the usage of merchants at Patna, a part- 
payment by the acceptors and receipt by the plaintiff discharged the 

_indorser from liability. 

Gora. Das v, SEIKH SYED Art... wee æ.. A.C. 198 


BOARDS, POWERS OF REVENUE ... = App. 82 
See SETTLEMENT. 





BOND ae -= AC 68 


See Act XVI. or 1864. See FORGERY OF ÑPECIALLY 
REGISTERED memar, 





—Appeal—Act VIII. of 1859, s. 387—Decree.] In a suit for 
recovery of rupees 300 due on a bond, the defendants denied the 
execution of the bond and the receipt of the consideration. The 
Court of first instance decreed the suit which, on appeal by one of 

the defendants, was dismissed. Held, that under section 337, Act 
VIM. of 1859, the Judge had no’power on appeal by one defendant 

to set aside a decree against the other. 

SRIRAM GHATAK v, Brasamouan GHOSAL... s. App. 4l 


‘————, UNSTAMPED 
See EVIDENCE. 


BREACH OF CONTRACT TO PLANT TREES—Ejectment—Limit- 
ation—Act X. of 1859, s. 30.] In 1857, the plaintiff gave a lease 
of a garden to defendant, who agreed to plant, within five years 
from the date thereof, 2,000 betel-nut trees. The defendant failed 
to do so. I 1867, the plaintiff brought the present suit for ejectment, 
on account of the breach of the contract entered into by the defend- 
ant. Held, that by section 30, Aét X. of 1859, the suit was barred 
by limitation. a 

Karı Kamat Mazuarpar v. Sure Sugar Suxur ` 


4 vane go ete ees oan A. C. 329 


+» App. 47 
AE THE PEACE, LIKELIHOOD OF is . <A. Cr. 76 
See Act XXV. or 1861, g. 318. 
BROTHER SEPARATED _..,° st we e.. <A. O, 7 
See Hinpu Family. 
BUILDING, DEFECT IN ... as we A.C 277 
See LANDLORD AND TENANT. 
BYE-BIL-WAFA ai TE : ie ; A. C. 
See Act XX, or 1866, ss. 17 AND 49. ae 
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CARRYING FIRE-ARMS WITHOUT LICENSE a App. 149 
See Acr XXXI. or 1860, s. 26. 
CASE, STRIKING OFF... m a „App. 134 
See EXECUTION. | ; 
CASTE, SUDRA ba vie pii E e P.C. 1. 
See Hinpu Law. 
CAUSE. 
See RULE TO SHOW ——. 
w OF ACTION.. a bes see we A. C. 289, 409 
See Hinpu Law. See ADVERSE Possession. : 
m App. 48, 80, 85 


See DECLARATORY Sorr. See DISABILITY or Herr. 
See WRONGFUL POSSESSION. 


—————-- — Limitation—Act XIV. of 1859, s. 1, cl 12.] 

A Hindu died, leaving two daughters, who succeeded to their father’s 

property One sold her half share of the property and died in 1835. 

The other died in 1859, and her son instituted the present suit in’ 
1867, for fecovery of the half share which her sister had sold. 

The defence set up was that the suit was barred by lapse of time, 

as the plaintiff’s cause of action arose in 1835, or more than 12 years 

before the institution of the suit. 

Heid (following a dictum in the Full Bench Ruling in Nabin 
Chandra Chucherbutty v. Iswar Chandra Chuckerbutty) that 
the words ‘cause of action” in clause 12, section 1, Act XIV. of 
1859, refer not to the new cause of action which accrues to the 
reversioner, but to the “ cause of action” which accrued to the 
tenant-for-life ; and that the suit, having been brought after a lapse 
of more than 12 years after the death of the tenant-for-life, was. 
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barred. 
Ganaa Caaran Rox CHOWDHRY V. JAGANNATH Durr A. C. 208, 

RE es ———, ACCRUING OF... és ww A.C. 145 
See Hinpu Law. 

EENIA , RECURRING ... bä ee App. 102 
See Mauikana. i , 
— , SPLITTING OF aa ALC. 421 
See GROUNDS OF ACTION, l 

CAUSES OF ACTION, JOINDER OF... a a A.C. 190 


See Acr VIII. or 1859, s. 8. 


a a ST t.. oes App. 77 
See Act VIII. or 185% s. 8. 


ne tn, oS OTN ING OF B meh ene App. 49 
See REFUSAL TO REGISTER. ; 


CERTIFICATE OF ADMINISTRATION a ... A. C. 46, 404 
See Act XXVIL or 1860. See Acr XXVII or 1860, s. 6. 


CERTIFIED PURCHASER .« ait oe wo EB 15 
See Act VIII. or 1859, ss. 259, 260. 
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CESS. 
See [ILLEGAL ——, 


CESTUI QUE TRUST AND TRUSTEE. 
See Apvenrse POSSESSION. 


Page 


see « AG, 409 


CHARGE OF THEFT—Police Enquiry and Order ihereon— Counter- 
charge of bringing a False Complaint.) N T brought a charge of 
theft against B, before a Magistrate. The case was made over to the 
Deputy Magistrate, on whose suggestion the Magistrate ordered 
that there should be a Police enquiry. The Police Superintendent 
reported that, in his opinion, the charge was false, and that the 

. plaintiff should be summoned for bringing a false charge ; and the 
exalts while declaring that he would not encourage charges of 
“false complaint,” said, that the injured party might swear an 
information, if she chose. § T then petitioned to be allowed to 
call witnesses in support of her charge of theft, and objected to the 
Police procéedings. The Magistrate recorded the following order :— 
t The case has been dismissed, and the accused, Mrs. B., has 
“received permission to prosecute the woman, S T, for false 


“charge; the present petition may be 


put in in defence in that 


“case.” Held, the order of the Magistrate must be quashed: 
because he had no jurisdiction, the case having been made over to 
the Deputy Magistrate; because the order above was not a 
judicial dismissal of the case. The case remanded for the trial of 


the original charge, as brought by S T. 
Suantro Txrorntr v. Mus. BELILIAS 


CHARTER, 1865. 


aes .. App. 151 


See Power or Hran Court unpEer -~—. 


CHILDLESS HINDU WIDOW. 
See GIFT ror LIFE ro ——. 


? 


CHILDREN, ILLEGITIMATE = 
See Hinpu Law. 


‘CIVIL COURT wae ac ; 
See DECLARATORY DECREE. 


, FINDING OF i 
See Pusric Roan. 


——_-__—_-——-, JURISDICTION OF ... 








eve œ A.C. 91 
on ow A.C. 305 


.. App. 35, 48, 101, 114 


See SUIT TO REVERSE ORDER oF Revenue Court, 
Ste Puntic Roan. See Surm to rsect Ryor, 
See SUIT ror MONEY PAID as RENT. 

e 


——_— COURTS. 
See JURISDICTION OF ——., 


« 


CLAIM. 
See VALUATION OF ——, ` 


—— -~ FOR RENT - 
See Lanptorp. °*° 


, RELINQUISHMENT OF ive 
See Acr VIII. or 1859, s. 7. 


——— UNDER ACT VII. or 1859, s. 230 
See DIsPossEssion. . 





on e QC 56 
+s 2r À. C. 965 
“ . App. 90 
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CLAIMANT iis eae Su sec i 0.C. 75 
See Equity or REDEMPTION. 

CLAIMANTS oi es i ieee ies A.C. 70 
See EXECUTION. , . 

CODE OF CRIMINAL PROCEDURE, s. 62 oo» A. Cr 45 


See Pennar Cop, s. 188. 


, 8S. 66, 180— Dismissal of 
Complaint without recording Evidence—Illegal Procedure] A 
charged B before a Magistrate, for wrongful confinement of her 
brother. Previous to the petition to the Magistrate, the charge had 
been investigated by the Police, and reported to be false. The 
Magistrate, without recording the complaint under section 66 of the 
Code of Criminal Procedure, sent for the Police papers, and under 
section 180 of the same Code dismissed the case. 

Held, that the proceedings were illegal ; that the Magistrate was 
bound, under section 66 of the Code of Criminal Procedure, to 
record the examination of the complainant, before he could, under 
section 180, dismiss the complaint. 

Duna Bewa v. Buusan SAAHA dui wv. A.Cr. 53 


aiaa SS 66, 278, 426, 439-—Com- 
plaint to be reduced to Writing— Irregularity in the commencement. | 
Under section 66 of the Code of Criminal Procedure, the examina- 
oe of the prosecutor should be reduced to writing, and signed by 
im. 
When a complaint-is made before a Magistrate, but not reduced 
to writing, he cannot, under section 273 of the Code of Criminal 
Procedure, refer the case to a Deputy Magistrate for trial. Sections 
426 and 439 do not apply to a case where the prosecution is not 
commenced by a complaint, as directed in the Code. A conviction 
with such irregularity cannot stand good, merely because the 
amount of punishment would have been the same if proper pro- 


ceedings had been instituted. . 
Tur Queen v. Momm CHANDRA CHUCKEREBUTTY ... A.Cr. 67 


COLLECTIONS BY SEZAWAL ce a vee App. 53 
See STIPULATION IN LEASE. 











COLLECTOR eae as = jS ae App. 101 
See Surr ro EJECT Ryror. 
See JURISDICTION OF ——. See POWER OF —— 


, AUTHORITY OF, TO TRANSFER SUITS, A.C. 366 
See Surv UNDER Aicr X. or 1859. 





eaii 











———= . JURISDICTION OF ve App. 74, 133 
See WRONGFUL Disrrarnt. See ENHANCEMENT. 
e eas sii ena A. Cr. 6 
See PROCEDURE. f 
9 
COLLECTOR'S COURT, JURISDICTION OF ... æ.. A.C. 261 
See Acr X. or 1859, ss. 142, 143. , 


COMMENCEMENT OF PROSECUTION, TEREE UUE E 63 
See Copr or CRIMINA®?, Praocepurs, ss. 66, 273, 426, 439. 


`~ 


` 
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COMMENSALITY _... ve sae a Å. CQ, 
See HINDU FAMY. 


” COMMISSION OF PARTITION. 


Rasenpra MATILAL v. RAMNARAYAN MATILAL .. App. 


t 


COMMISSIONER. 
See POWER OF JUDICIAL ——~ TO COMMIT. 


COMMON ASSEMBLY, A E OF MEMBERS 


See EVIDENOB. 


COMMON OBJECT . as ie oa ww. A. Cr, 
See UNLAWFUL ASSEMBLY. 

—--— PROSTITUTES, REGISTRY OF _... we A. Or. 
See Act XLV. or 1868, ss. 11, 21. 

COMPENSATION FOR DAMAGES, SUIT FOR “ae PoU: 
See Evipencn. 

COMPLAINT, COUNTER-CHARGE OF FALSE .. App. 
See CHARGE OF THEFT, 

ciae DISMISSAL OF ww» Å. Cr. 
See Cope or CRIMINAL PROCEDURE, ss. 66 AND 180. 


maan IN WRITING A. Cr, 
~ See Cops or ÜRIMINAL PROCEDURE, ss. 66, 273, 426, 439. 


COMPROMISE, POWER OF HINDU MOTHER TO... A.C. 
See Parni Tanoox. 


COMPUTATION OF TIME—Decree.] Held, that in calculating the 
period of three years from the date when effectual proceedings had 
last been taken to keep alive a decree, the period during which the 
decree had remained under attachment, in execution of a decree 
against the judgment-creditor, should be deducted. 


Cuanp1 Prasan Nanpr v. RAGHUNATH Duar .. App. 

CONCURRENT DECISIONS, RULE AS TO ... ae P. C. 

See Act VIII. oF 1859, s. 39. 
CONDITIONAL SALE Pp as ae Å.C. 

See Derosrr or MORTGAGE Denr. 
pon oa DOED OF sca See ACG 

See Act XX. oF 1866, 8s. 17 AND 49. 
CONDONATION ... P ae wa «OG. 


See SUIT For Dror 


CONFESSION OF JUDGMENT BY DEFENDANT ... A.C. 
See Acr VIII. or 1859, ss. 4l, 97, 272, 327. 


CONFINEMENT, SOLITARY ae we À. Or, 
See PENAL Cone, ss. 78 AND 74. - 
CONNIVANCE ie ve bes aie App. 
° See Surr ror Divorce. 
CONSTRUCTION OF AGREEMENT na ie O. C. 
See PARTNERSHIP. é i 
D 


PG 


44 


437 


80 


XXVI GENERAL INDEX. 


; Page 

CONSTRUCTION OF DEED OF GIFT—Pallok Putra not an Adopted 
Son— Valuation of Suii—Costs.] A Hindu died after having made a 
hibbanama, or deed of gift, giving the bulk of his property to the 
eldest son of one of his brothers, designating him as his Pallok 
Putra. T'he donee thereof died without issue, but leaving, a widow 
him surviving. On the death of his widow, his cousins sued his 
step-brother for possession of their share of his property, on the 
allegation that he had been adopted by their uncle, and conse- 
quently the relationship between him and his step-brother had 
been severed, and that they were equally entitled with the step- 
brother to succeed. The defendant denied the fact of adoption. 
The High .Court held that the intention to adopt and the fact of 
adoption were proved by the terms of the deed of gift. 

Held by the Privy Council, reversing the judgment of the High 
Court, that the words of the hibbanama (* but as I had no son or 
daughter, I took you as my Pallok Putra, in the month of Aghran 
1211, B. S. (1803), with the Anumati (permission) of your parents, 
for the purpose of securing future oblations of water and funeral 
cake, and having brought you up like a son, performed the cere- 
monies of your Sangskar, &c., and have constituted you my repre- 
sentative” ) were not those which properly import the adoption 
of a son by gift—Dattaka Putra. 

Held, that the presumption which arose from the religious duty of 
a childless Hindu to adopt was, in this case, opposed to as strong a 
presumption that a Hindu would not break the law by giving in 
adoption an eldest or only son. 

In estimating the value of a suit, the costs must not be included 
in the amount in dispute. 

Nitmapsas Das v. Biswambar Das „e pe PeU- -27 


~»-—— PATTA i oe .. A.C. 226 
See MOKURRARI ISTEMRARBI. 


CONTINUING LIABILITY OF TENANTS... .. App. 53 
See SrieonaTion IN LEASE. ` 


CONTRACT. 
See NoON-PERFORMANCE OF —~—. 


- eee TO PLANT TREES. 
See BREACH oF 


VOID ... ‘ies ai A.C 44 


See ILLEGAL Cess. 


CONTRIBUTION rT jii is .. App. 94 
See IMPROVEMENT oF JOINT PROPERTY. 











COPY OF A COPY ... sus ie sis we A.C 54 


See TivipENcE. ° 


CO-SHARERS ae ia aed cee .. A. ©, 230 
| See Surr ror Runt. * ; 


COST OF SERVICE OF PROCESS ..! Se uw. App. 25 
; See Acr SAIL or 1861, s. 2. | i 


sae sà ase evn > aoe sat À pe fs, 120 
See Wire Living wits Co-Responpent. See Joint 
OwneERSHIP, See DELIVERY oF BILL oF 
9 


COSTS 
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COSTS w E es ve ios P: C 
l See CONSTRUCTION oF Deep or GIFT. 
——, PAYMENT OF, INTO COURT i R App. 
j See ALIMONY PENDENTE LITS. 37% 

a PETITIONING CREDITOR’S ie Si App. 
See WINDING-UP. : 

COUNTER-CHARGE OF FALSE COMPLAINT i App. 
See CuarGE oF THEFT, 


COURT. 


———- BELOW, OBJECTION NOT TAKEN IN... AC’ 


See PAYMENT INTO ~~, 


_ See Surv FOR KABULIAT. 


——---—, DISCRETIONOF 000 eee ae App. 


See PAYMENT INTO ——, 


—__-- OF REVISION _ ... $ T m ER 


See Power oF Hiean Court, 


COVENANT . AO 


See Act XX, oF 1861, ss. 17 AND 49. 


r 


CO-WIDOW es a z a a AG 


See Hrspu Law. 


CRIMINAL COURT, VERDICT OF ... yi we App. 


See STOLEN NOTES. 


_———— PROCEDURE CODE, s. 62 " a À Cr 





See PENAL CODE, 8. 188, * 


— 88. 205, 366, 367— Examination of 
Prisoners—Alttestation by Magistrate—Postponement of Trial for 
Evidence of a Witness—Discretion of Judge—New Trial] A 
Deputy Magistrate committed certain prisoners for trial on a charge 
of dacoity. Some of the prisoners had confessed before the Deputy 
Magistrate, but he failed to record the examination of the prisoners, 
or to attest it as required by section 205 of the Code of Criminal 
Procedurele The Sessions Judge therefore refused to admit the 
examination of the prisoners by the Deputy Magistrate in evidence, 
and also refused to postpone the trigl for the purpose of summoning 
the Deputy Magistrate, and taking his evidence in the matter. 
Held, the examination of the prisoners was inadmissible in 
evidence; and that gt being wholly within the discretion of the 
Judge, under section 366, to say whether or not he should postpone 
the trial, or summon auy witness to give his evidence, the High 
Court, asa Court of Revision, woultl not interfere or order a new 











trial. e e- es 
Tue Queen v, RADHA JANA ‘ag vie . A. Cr. 
: SSB a. a, AG 
> See Pusiic Roan. 
CROPS, WRONGEUL DISTRAINT OF oe sc. “ey ©, 
See Act X. or 1859, ss. 142,143. ° : 
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CROSS-DECREES. 
See SATISFACTION OF --—, 
———- EXAMINATION ee fe eae we «= ACL 145 
See Hindu Law. ; 
CRUELTY _... ees oe Ska nE s App. 6 
See WITNESS. 


eee ses sen ` Oo. C, 1836 
See Surr ror Divorce. ; 


CULPABLE HOMICIDE ses nai ue 
See DEATH CAUSED BY SNAKE-CHARMERS. 
See Grave PROVOCATION. 


. A. Cr, 25, 33 


CULTIVATING RYOT -` .., ve bs w AG 88 
See Musne PROFITS. 
CUMULATIVE SENTENCES ... ous a vw A. Cr 14 
See Pena Cone, ss. 224, 225, 353. l 
CUSTODY, PROPER. ... iii es Log wo AC. 258 
See Document, Š 
CUSTOM, FAMILY ie ee P.C. 18 
See Succession To Rag. 
eee, IMMEMORIAL a wae ORT. Seas ces 5 
~ See LAND SEPARATED FROM ESTATE. f f 
DAMAGE BY FIRE ees oes ua . A.C, 277 
See LANDLORD AND TENANT. i 
DAMAGES, SUIT FOR COMPENSATION FOR m BG 44 


See EVIDENCE. 


eE g TR N 


See Wruonarut Disrraint. 


DATE-TREES, LEASE TO TAKE JUICE FROM . A.C. 394 
See Acr XX. or 1866, ss. 2 anv 50. 


DEADLY WEAPON... ve wee wae . A. Or 33 
See Grave PROVOCATION. i. ~ 


DEATH CAUSED BY SNAKE-CHABMERS—Culpable Homicide— 
Murder.] Certain snake-charmers, by professing themselves able 
to cure snake-bites, induced several persons to let themselves be 
bitten by a poisonous snake. From the effect of the bite, three of 
these persons died. 

Held, that the offente was murder under clauses 2 and 3 of sec- 
tion 300 of the Penal Code, unless it could be brought within the 
5th exception tg thag section. If the,prisoners, really believing 
themselves to have the powers they professed to have, induced the 
deceased to concent to take the risk of death, the offence would be 
culpable homicide not amounting to murder. 

Tue Queen v. Ponar FATTAMA ... sae .. A. Cr. 28 


———— OF JUDGE BEFORE JYDGMENT— Possession.] When 
a Judge dies after hearing and deciding a case, the only record of 


` 
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his decision being an entry in the Court Order Book, it is not com- 
petent to any co-ordinate Court to take up and re-hear the case, but 
the High Court will, on the ground of want of record of reasons for 
the decision, reverse the order and remand the case for re-hearing. 
A suit based upon an allegation of possession must be at once dis- 
missed if the plaintiff be shown to be out of possession. 

Suxram v. Kara KANAR os si sy ASG 


DECEASED HUSBAND'S PROPERTY ee jen we 
See ALIENATION BY Hinnv Wipow. 


y 


MEMBER'S INTEREST IN JOINT un = 


LY PROPERTY . ee 
See Joint HINDU FAMILY. 


a 











PERSON. 
See Suir AGAINST REPRESENTATIVES OF ———. 
DECLARATION OF TITLE ... soe ok ae AC: 
See Act XXV. or 1861, ss. 318, 404. 
, SUIT FOR ss ae App. 
See Act. X. or 1859, s. 23. 
DECLARATORY DECREE ... eae eae = App. 


See Act X. or 1859. 


det VIII. of 1859, s.15.] Where a de- 
fendant resists the plaintiff's title, he cannot afterwards object that 
a suit for a declaratory decree will not lie. 

Sap Jaton Roy v. Pancuanan Bose... ww. App. 


el 





<< EB iclusion from Somaj—Power of 
Civil Court—Regulation III. of 1793, s. 8.] In a suit for a 
decree declaratory of the right of a person to the membership of 
a Somaj (society) upon the allegation that the other members 
have excluded him from the somaj, held that as such 
exclusion neither deprived him of caste, nor affected any right of 
property, it is not cognizable by the Civil Court. The members 
of a Society are the sole Judges, whether a particular person is 
entitled to continue asa member or not. Section 8, Regulation II. 
of 1798, commented on. 
SupHARAM PATAR v. SuDHARAM sae s AC: 


— m Reversioner—Alienation by Hindu Widow 
—Relief.] A suit lies by a revdrsioner to declare that an aliena- 
tion ae a Hindu widow will not be binding upon him after her 
death. . 

A suit is not fo be dismissed on the ground that the plaintiff 
seeks to set aside such alienation, but the Court will grant him such 
relief gs he is entitled to. a 

Suewak Ram Roy alias Durea Prasap v. Syan MOHANMED 
Snamsut Hopa anb Rant Duan Koweg ®*' ... A.C. 


SUIT— Cause of Action.] The defendant had un- 
successfully intervened in a suit between landlord and tenant, set- 
ting up a lease as middleman. Held, that the landlord was entitled 
to sue in the Civil Court to have such lease declared fictitious. 
Raarusar CHOWDHEY v. BaarmbHARieSinG -. App 
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DECREE eon aps eee aay wee nae A. C, 267 
See Suit FoR POSSESSION, 
/ 
SSeS aoe ook ace ene een ane App. 4), 52 
See Bony. See COMPUTATION OF TIME. 
——-—— See DECLARATORY, See Execurron or See 
EXECUTION OF A SHARE OF . See Suir ror RBALIZA- 
TION OF MONEY UNDER Am, See UNCERTAINTY IN 
eee ee, ye ge AS DECLARATORY ove aoe ee ae App. E 31 
See Act X. or 1859. 
—— —, EXECUTION OF , A. C. 49, 301 
See Wixecution OF ~m, See Sur FOE Rerounn or Pur- 
cHasE-Money, 
a a a RR ac haa ore +e App. 33 


See LIMITATION. 
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"See Suir FOR Possession. See APPORTIONMENT. 








——--——, GROUNDS OF mee is ea we App. 97 l 
See NALE. 

——-, PROCEEDINGS TO KEEP ALIVE ... ii App. 142 
See EXECUTION OF DECRER. g 

————-, REVIVAL OF oe a App. 94 
See IMPROVEMENT OF JOINT Prorerry. 

——-—, SALE IN EXECUTION OF... sak æ. F B. 15 
See Act VIII. or 1859, ss. 259, 260. 

EE NT oon vee tws Å. g, 426 
See Minor. 

DECREEHOLDER, RIGHT OF ONE AGAINST AN- 

OTHE os App. 122 

See AcT VILL. OF 1859, 5. 246. i 

DECREES. 
See EXECUTION OF ——, , = 
i ee ae ny iii m AG. 49 
See NALE IN EXECUTION OF mmmn, 

DEDUCTION aoon A 270 
See Suit FOR ByHANCEMENT. OF Rent. 

(d 
DEED OF CONDITIONAL SALE ee... s. A. 310 


See Act SX. dr 1866, ss. 17 AND» 49. 


a GIFT, 
See CONSTRUCTION OF ———, 


——— eee SALE eon eee pue P. C. 57 7 
See ALIENATION BY Hrn Wipow. 
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DEED OF SALE—Endorsement—Suit under Act XIV. of 1859, s. 15— 
Evidence-—Registration— Ground not taken in Court below—Onus.] 
The plaintiff executed a deed of sale of a moiety, and a lease of the 
other moiety, of certain property to B. B instituted a suit under 
section 15, Act XIV. of 1859, which was dismissed. B then re- 
turned the deed of sale and lease to A, with the following endorse- 
ment under his signature, viz.: “returned, no claim.” A instituted 
the present suit for recovery of possession of the said property, and 
the defendant set up in his defence that A had no right to sue for 
a moiety of the property, as the same has been conveyed to B; and 
that the endorsement of the deed of sale, “returned, no claim,” was 
not admissible in evidence, as the same had not been registered. 

Held, that, the entry was only of evidence that the transaction 
was inchoate, and not final, so as to réquire a reconveyance. 

Heid, that as the plea as to the inadmissibility of the evidence for 
want of registration was not specially taken in the Court below, it 
could not be allowed in special appeal. 

Held, that the onus was upon the defendant to prove his purchase. 

Girish Caanpra Roy Caowpury v. Srimatt Amina KuHa- 
TUN s eee eve s. App. 


UNREGISTERED... wg ae CA 
See Act XX. or 1866, ss. 17 AND 49. 
——_——, PRIORITY OF UNREGISTERED _... me, AAO: 


See Act XX. or 1866, ss. 2 anD 40. 


—— REQUIRED TO BE REGISTERED, EFFECT OF EXE- 
CUTION OF y a ie App. 


See REFUSAL TO REGISTER. 


——, UNREGISTERED i T A. C. 
See Act XX. or 1866, ss. 17 AND 49. a 
‘DEFAULT, DISMISSAL FOR m a App. 


See Minor. 


DEFAULTING TENANT. í 
See SUIT AGAINST SURETY OF ——. 


——— m aaa INCUMBRANCES BY sa AC. 
See Reevrarion VILI. or 1819. 


DEFECT, NOTICE BY LANDLORD OF a A0 


See LANDLORD AND TENANT. 


DEFENCE®... - ... te m2 ee AA 
See SUIT For ARREARS or Rent. 


DEFENDANT, CONFESSION OF JUDGMENT BY ... A.C. 
_See Acr YIL. oF 1889, ss. 41, 97, 272, 327. 


e 
——————, FALSE STATEMENT OF _... ae AG 
See Act X. or 1859, s. 13. ° ; 
DEFENDANTS, APPLICATION TO BE MADE 4. AC. 


See SUIT ror Possession. 


DELIVERY OF BILL OF COSTS—Right to maintain Suit—Execut- 
or.]| There is no law in force in India to prevent an executor of an 
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attorney from maintaining a suit for business done by the attorney, ~ 


without having previously delivered a bill of costs to the defend- 


d 
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ant, and left it with him for a reasonable time before bringing the 
action ; and the fact that the defendant had notice that the bill 
_ was to be referred to taxation, is immaterial. 
Statute 3 James I, c. 7, has not been extended to this country. 
C. J. WILKINSON p, ABBAS IRCAR ae « O 


DEMOLITION OF A WALL. 


See SUIT rok ——, 


DEPOSIT OF MORTGAGE DEBT-— Conditional Sale—Reg. I. of 
1798, s. 2— Regulation XVII. of 1806, s. 7.] Under section 7, 
Regulation XVII. of 1806, if a mortgagee has obtained possession at 
any time before a final foreclosure of the mortgage, the mortgagor's 
payment or tender of the principal sum due under the mortgage debt 
saves his equity of redemption. 

Held, that the section applies where the mortgagee has obtained 
a decree for possession ‘and wasilat, whether he executes it or not. 
Saxeman Dicuct v. Duaram Narn TEWARI w A. O 


.. <A.Cr. 


~ 


DEPOSITION, FALSE bee A ee 
See POWERS or JUDICIAL COMMISSIONER TO COMMIT. 
OF PLAINTIFF set aig w AC 
See Acr VII. or 1859, s. 355. : 
DESCRIPTION. E 
See ERROR IN ~——, 
DEVISEE ate aee b e¢e tte ee eee Q. C, 
See MORTGAGE. 
DILIGENCE IN FILING APPEAL ... fas ee O0 


See PETITION OF APPEAL to Privy Councm, 


DISABILITY OF HBIR——Limitation—Act XIV. af 1859, s. 11— Cause 
of Action.}- Under section 11, Act XIY. of 1859, the subsequent 
disability of an heir will not save a suit instituted after a lapse of 
12 years from the date of cause of action, when such cause of 
action arose during the life-time of the ancestor. . 

MOHABAT Ant AND RAHMAT Ant v. Ant Mannen Konan, App. 


DISCOVERY OF FRESH EVIDENCE — Application for Review— Act 
Í FVIII. of 1859, s. 355.] The High Court decided a case, irrespective 
of certain documents brought forward by a party at the hearing of 
the appeal, and afterwards rejected an application for a review of 
that judgment. -In an application to the Privy Council for special 
leave to bring in those documents, held, that further evidence 
ought not to be admitted under section 355, Act VIII. of 1859 ; 
that there was great danger in the Court of ultimate appeal 


lightly introducing evidence which had not been under the con- 


sideration of the Courts below, and which the pagties had had no 


means of testing. 
GOBIND SUNDARIDEBIA V. J AGADAMBA DEBIA se P. C. 
DISCREPANCIES IN STATEMENTS... S% a ÁQ 
l See EVIDENĜE. . 


DISCRETION OF COURT ... m u o App. 
; See Payment INTO Court. 


——— 
+ 


JUDGE... ive es T 
See Acr VIII. or 1859, ss. 41, 97, 272, 327. 
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xxxiii 
Page 
DISCRETION OF COURT a, lauu ssi æ A. Cr. 59 
4 See CRIMINAL Procepure Cons, ss. 205, 366, 267. 
—— —— LOWER APPELLATE COURT .. App. 115 
See ERROR IN DESCRIPTION. 
DISHONOR, NOTICE OF see see wv. A.C. 198 
See BUL or Wxcwaner, 
DISMISSAL. 
See PRACTICE as To ——. 
ee ee FOR DEFAULT ate eos ose App. 130 
See Minor. 
a OF COMPLAINT ose eee eee A. Cr. 53 
See CODE oF CRIMINAL PROCEDURĘ, ss, 66 AND 180. 
——-— OF MINISTERIAL OFFICER ... uw ALC. 370 
See APPEAL FROM Orper OF MAGISTRATE. 
-——~— SUIT—Issue—Non-Production of Evidence.| The 
power to dismiss a suit, with liberty to bring a fresh one for the 
same matter, is limited to cases where the suit fails by reason of 
some point of form: such liberty should not be given, where, after 
issue joined, the plaintiff has failed to make out his case. 
A transfer of his tenure by a patnidar is not binding on the 
zemindar, unless made strictly in accordance with the provisions 
of Regulation VIII. of 1819. 
ATSON V. THE COLLECTOR OF ZILLA RaysHawye... P.C. 48 
DISOBEDIENCE OF ORDER OF PUBLIC SERVANT... App. 149 
See Acr XXXI. or 1860, s. 26. 
———— ORDERS his a e A. Cr 18 
See Acrt XXV. or 186], s. 318. 

DISPOSSESSJON—Claim ‘under Act VIII. of 1859, s. 280— Onus 
bits One shareholder being dispossessed by the other of a 
certain jalkar in execution of his decree, brought a suit under 
section 230, Act VIII. of 1859, alleging that the jalkar had been 
a part of their joint mehal ; and that on partition thereof, the jalkar 
was left ijmali. The decree-holder set up that the jalkar bad been 
formed after the partition, and by diluvion of one of his own 
villages. 

Held, Mat the onus was upon the claimant to prove his case. 
Upar Tana Cuowpnain v. Kassa ADDUL Gant... App. 90 

DISTRAINT. 

See Wroxarun ——. 

————— OF CROPS, WRONGFUL oy w A.C. 261 

i See Act X. oF 1859, ss. 442, 143, 
DIVESTING OF PROPERTYe se e? & w A, C, 421 
See GROUNDS or ACTION. 
DIVISION OF RENT OR TENURE... oon -~ <A. C. 349 
See Hinpu Law. ý 
DIVORCE. o ; 
See ÅDMISSION oF PRTITION FoR ——-. See SUIT ror . 
5 E 
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DIVORCE, SUIT FOR . ees (EE) eqe eae App. 
See Suit For Divorce. 
DOCUMENT ee jor ACO, 


See EVIDENCE. See REGISTRATION OF ——. 


Evidence—Misdirection.| Upon a plea of alibi by the 
prisoners that they had left the place on the 12th of April 1869, 
and reached Port Canning on the 20th of the same month, and 
were not at Patna on the 30th May, the prosecutor adduced in 
evidence a written statement engrossed on two pieces of stamp 
paper: one bearing the endorsement of the stamp-vendor as sold 
on the 13th, and the other on the 18th April, filed on the 20th 
April, and alleged to bear the verification of the prisoners. No 
evidence was adduced to prove that the prisoners had signed it. 
The Judge drew the attention of the Jurors to this document and 
adverted to it in these terms :—“ If the written statement. was drawn 
up on an earlier date than the date it bears, it could not have been 
prepared earlier than the day on which the principal stamp was 

. bought, i e. the 18th.” 

Held, that the document should not have been received in 
evidence; and that there was a misdirection which contributed 
materially towards the Jury finding the prisoners guilty. 

Tae QUEEN v. GAJRAJ nds soi œ <A. Cr. 





——~—_—_-__—Proper Custody—Evidence—Special Appeal.] A docu- 
ment 30 years old does not prove itself, in the absence of evidence, 
that it has come from the proper custody. 

The finding of a fact by the lower Appellate Court upon evidence, 

a portion of which was inadmissible, is not such a finding of fact as 
cannot be interfered with in special appeal. 

Guru Das Dey v. SAMBHUNATH CuvuckerBuTtTy .. A. C. 


m, UNSTAMPED. 
See ÅDMISSION OF —— IN [ivipence. 


DOCUMENTS, RECEPTION OF, AFTER FILING OF 
PLAINT n PC 


See Acr VIII. or 1859, s. 39. 


DONATIO MORTIS CAUSA ... ae ee se O. C. 
See Hınpu Law. 

DOORS, SUIT TO CLOSE _... ee roe ct A. ©. 
See TRESPASS, = 

DOWER. ? . i 


See LIEN FOR ——. 


DWELLING-HOUSE, LANDS APPURTENANT TO ... A.C. 
See Ree. XIX. or 1814, s. 9. 


EFFECT OF EXECUTION OF DEÉD REQUIRED BY LAW*TO 


BE REGISTERED e ine wee © vs ae App. 
See REFUSAL TO REGISTER. 
EJECTMENT ee ‘i Ges rT App. 
See BREACH oF CONTRACT TO PLANT TREES. 
ENDORSEMENT O. ©. 1138, 


ees a cee © s... eee 
See Hinpu Law. See Act V. or 1866, 
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ENDORSEMENT ,.. , oe a u. App. 


See Dren or SALE. 


Thakbust Map—Act of Agent—Remand.] In a 
suit for possessson of certain lands, for rectification of a thakbust map, 
and reversal of an Act X. decision, the plaintiffs obtained a decree in 
the Court of first instance, the lower Appellute Court, and subsequently 
in the High Court on appeal. It appeared that the lower Courts had 
before them an incorrect copy of the thakbust map, the original form- 
ing part of the record of another suit. The High Court on appeal 
refused to send for this map; but subsequently, on review, it was sent 
for. ‘There was an endorsement on the back, which did not appear on 
the copies originally before the Court, to the effect that the lands in 
dispute were pointed by one T C, acting as agent for the plaintiffs, to 
be measured as belonging to the defendant's talook. 

Held, the case must be remanded to the lower Appellete Court to 
determine (1) whether 'T C was the agent of the plaintiff; (2) whether, 
acting within the scope of his authority as such agent; he did sign the 
map as a correct map, and pointed out the lands as belonging to the 
defendant; (3) and if so, how far these acts of the agent were binding 
on the plaintiffs. 

Supuxuina CaowpnHrain v. Ras Moran Bost va: A O. 





OF TRANSFER——Siamp Act] Transfer of an 
under-tenure, endorsed upon the back of the tenant’s patta is not 
admissible in evidence, unless it be stamped as though it were a 
separate deed. 





Taerar Anom v, Gacar Gura Cuawa T ww» App. 

ENHANCEMENT ys si ius A. C. Note 
See Act X. or 1859. 

è stér aoe aa, A. C. 


See Surr ror RENT. 


Jurisdiction of Collector.] A suit for enhance- 
ment of rent of a dwelling-house in a village, is cognizable by the 








ey cep 


Collector. 
Axsput Hamp v. Donacram Dey ove wo. App. 
Foren eases Se NALS y NOTICE OF į ace, \ wae eee A. C. 
emee Act X. oF 1859, s. 13. 
s OFRENT ° |x: m A.O. 


See Reevrarion XLX. or 1814, s. 9, 
See Suit FoR ng 








1859.], In a suit for enhancement of rent, the ryot pleaded that he 
had held certain lands from generation to generation at a uniform 
rate; that he was therefor® entitled to claifh thè presumption 
arising under section 4, Act X. of 1859; that he should be allowed 
to date his claim from the date of the permanent settlement. 

Held, that he was entitled to such presumption on showing that 
he had paid rent at a uniform rate for a period of twenty years pre- 
vious to the suit. « l 


Mireadrr Sina v. Banoo TuNDÊN Sina “e App: 


Presumption under s. 4, Act X. of 
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ENQUIRY, ORDER ON POLICE ..  .. App. 15l 


See CHARGE or Trerr. 


EQUITY OF "REDEMPTION— Claimant—Agreement to Purchase.] 
The claimant entered into an agreement for the purchase of certain 
property, and on the execution of the agreement, deposited rupees 
15,000 as earnest-money of the contract and in part payment of 
the purchase-money. The claimant was not satisfied at that time 
with the title deeds supplied by the vendor, but afterwards entered 
into fresh negociations for the purchase upon different terms. The 
vendor died, and the present claim was filed in a suit to administer 
his estate. Held, that the claimant was entitled to be paid in full 
the rupees 15,000 in priority to all other creditors; and that his 
lien was not lost by the failure either of the original contract or the 
subsequent negociations. ~ 
ENNY V, THE ÅDMINISTRATOR-GENERAL or Benaan 0. C. 75 


ERROR ees see eee ose ate eae App. 38 
See APPLICATION FOR SUMMONS TO CITE WITNESSES. 


= IN DESCRIPTION OF A DEFENDANT AS A MINOR 
—Discretion of lower Appellate Court.] The father of a defend- 
ant filed an appeal from the judgment of the first Court, describ- 
ing his son as a minor. It afterwards appeared that the defendant 
was not a minor; and the lower Appellate Court refused to pass an 
order, allowing the appeal by the father to stand as an appeal by the 
defendant. 

Held, that the lower Appellate Court could, in the exercise of 
its discretion, allow the appeal to stand as an appeal by the defend- 
ant, a the High Court could not interfere with the order in special 
appeal. 

: "4 SHAMA Ciaran Guost v. Tagar Nata Muxnorapuya, App. 115 


LAW ats s.e een ets sèt À, C. 108 
See PRACTICE as TO DISMISSAL, : 


24 eee 
' 





ESTATE. 
See LAND SEPARATED FROM, BY CHANGE IN COURSE OF RIVER 


EVIDENCE .. es ni A. C. 99, 108, 135, 218, 258, 337 
See Suir ron Possessron. See PRACTICE as ro DISMISSAL. 
See Powers or Smart Cause Courts, See Acor VILL. 
or 1859, s. 355. See Document. See Acr X. or 1859, 
s. 13. : 


A. Cr. -$8 


n ar aad skb š 


See Document. 


$a atmo . age « 0.0. 90 


See IMMOVEABLE PROPERTY. 


E a App. 6, 125, 155 


aue eee ere r ets eee 
See Wirness. See Deep or SALE. See Forrerrcke or 
RecbOGNIZANCE, è 


— ——, See ADMISSIBILITY OF 
STAMPED DOCUMENT IN 
Fresa ——. See FALSE i 


e-m, ADMISSIBILITY OF RECEIPT IN .. A.C. 43l 


t 


See Acr XX. or 1866, ss. 17, 49. ` 





See Apmrssion or Ux- 
See DiıscoveRY or 
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e basas 


EVIDENCE, ADMISSIBILITY IN ges war AO, 


See Act XX. or 1866, ss. 17, 49. ° 
———-——— AND PLAINT, VARIANCE IN... ...- ` Àpp. 


See PRE-EMPTION. 


- AT FORMER TRIAL-—Procedure.] Where the evi- 
dence of witnesses taken in the absence of the prisoner at a form- 
er trial was read out to them, and put in on their assenting to it as 
a true record of the facts, held, that the proceeding was Irregular 
and prejudicial to the prisoner ; that such witness should have been 
subjected to a fresh oral examination; and that then the former 
depositions might have been put in not to add to his testimony but 
to corroborate it. A new trial was ordered. 

Tur Queen v. BisHonara Pan ... sie a. <A. Cr. 





Copy of a Copy—Guardian.] An original document 
upon which the plaintiff based his suit was proved to be in the 
possession of the defendant. Ju a previous suit the defendant’s 
mother had filed the document, and on removing it had, according to 
the rules of practice, placed a copy there instead. The defendant 
on being summoned failed to produce the same. 

Held, that a copy of such copy, so filed in Court, was admissible 
as evidence. 
Held, also, that a mother can bind her sons acting in good faith as 
their guardian. . 
AKBUL Axx v. 5S. M. Massan Briar ae “an «= CAL OO, 


Discrepancies in Statements.| Discrepancies in an at- 
count of what took place in a conversation sre not a sufficient 
round for disbelieving statements made by different witnesses. 
‘he manner in which evidence is to be dealt with, discussed. 





Buasu Sine v. Karenats TEWARI ak vw AG 
—--—_-—-—, DISMISSAL OF COMPLAINT WITHOUT RECORD- 
ING vi ‘ise Seek A ees s a A Gr 
See Cops, OF CEIMINAL PEOCEDURE, ss. 66 awp 80. 
—~-a————~, FALSE ... eer 3 = We ia ww. A. Cr. 
See POWER or SESSIONS JUDGE. 
——-.-—---, FRESH ... aa jis gi „o App. 
See REMAND. 
noon NTON -PRODUCTION OF ase een oun P. C. 
l See DISMISSAL or SUIT. 
—— OF AGENCY mS. ei ant wy. A0: 


See PRINCIPAL AND AGENT. 


————— AP®ROVER.] The evidence of an approver is not 
sufficient to convict a person charged with an offence, 
e ees j eee ena A. Cr. 


Tue QUEEN v. Tunst Dosap 
—-—___-_—- NECESSITY FOR ALIENATION... PO 
See ALIENATION BY Hinpu Winow. 





ae a ee OWNERSHIP ate ese i ase App. 
Panna Lan v. Garrram Bazurran. 

Bammer eha mE A aa A PABTITION m eee ete sàs P. Q, 
See MITAKSHARA. g 
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EVIDENCE OF TITLE TA ss TT we Ae VU, 


« See Possession, 


+ ORAL e.t LE eae a one tet App. 
See SUIT ror POSSESSION. 


— -m POSTPONEMENT OF TRIAL FOR ai A, Cr. 


See ÜRIMINAL PROCEDURE Cope, ss. 205, 366, 367. ° 


____..._, RECEPTION OF... un os vw AC. 


— 


See Acr VII. or 1859, ss. 355 anv 376. 


Unopposed Testimony—Suit for Compensation for 

Damages— Responsibility of euch person forming the Common 
Assembly.) In a suit to recover damages caused by the defendants’ 
plundering the house of the plaintiff, the Court of first instance 
passed, upon the evidence of two witnesses, a decree in favor of 
the plaintiff On appeal by some of the defendants, the Judges of 
the Sudder Dewanny Adawlut of Agra held that the fact of plun- 
der was not proved, and dismissed the suit as against all the defend- 
ants. 
Held by the Privy Council that, as the defendants did not come 
forward to exculpate themselves by their own evidence, and as the 
evidence in support of the charge was unopposed, the decree of the 
Court of first instance could not be set aside. 

Held thats in a suit for compensation for damage done to pro- 
perty, each and every one of the persons was equally responsible 
to make compensation for the loss sustained, when he happened to 
be a part of the common assembly, and executed a common pur- 
pose, and not in proportion to his share of the plunder received, or 
of the damage done by him. Coercion to form a member of the 
assembly, or bear a part in the damage, is no excuse from respon- 
sibility in a civil suit for compensation. 

Gangesa Sine v. Ram Rasa ae oe ie ERs 


-— Unstamped Bond—JIntention to evade the Stamp Laws.] 
A bond executed between a plaintiff, who sued upon it, and 
the defendants, contained the following clause:—‘“ And inng- 
“much as we (the defendants) are urgently in want of money, and 
“are unable to procure a stamp at the moment, we have executed 
“the bond on plain paper. Should it be necessary for you (plaint- 
“iff) to bring a suit against us, whatever penalty you may have to 
“ pay shall be made good by us, with interest.” 

The Small Cause Court Judge, before whom the case was tried, 
considered the above clause in the bond to be evidence of an in- 
tention between the parties to avoid the stamp law, and refused to 
receive evidence to the contrary. He also refused to admit the 
bond in evidence. Held, on reference to the High Court, that the 
clause in question did not amount to an agreement to evade the 
Stamp Laws. The Judge might have inferred from it that it was 
the intention of the parties to ewade the Stamp Laws, but insthat 
case he should have heard evidence to the contrary. 

Sosur Buusan BANERJEE v. Tanactanp Kar see: AC 





EX A CERTAIN SHIP... a e m 0.0. 


EXAMINATION OF PRISONERS _.., . 


See Non-PsrrorMance OF CONTRACT, 


See ÜRININAL Paoceptre Cops, ss. 205, 366, 367, 


A. Cr. 
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EXCLUSION FROM SOMAJ se ve on AOC. 91 
See DECLARATORY DECREE, 
EXECUTION ijs n avs sae wv ALC, 10 
i See WARRANT OF EXECUTION. 
ED ses * aee oes wor eon App. 68, 128 
See Attacament. See UNCERTAINTY IN DECREE, 
—__--—___-, APPLICATION TO ISSUE... „o App. 62 


See SATISFACTION oF Cross DECREES. 


———— ~Claimants—Act VIIT. of 1859, s.246—Onusof Proof.] 
A decree-holder caused the right, title, and interest of his debtor in 
certain land to be attached in execution. A claim was preferred 
under section 246, Act VIII. of 1859, against the attachment by a 
previous purchaser, but was rejected. The claimant then instituted 
the present suit for confirmation of his possession upon reversal 
of the said order. The defence set up was that the purchase was 
mérely benami. Held, that the onus was upon the plaintiff to make 








out his title. i 
Manıma CuanprAa Kunpu v. MouLyvı NURUDDIN ... A.C. 70 
ee 3 SEIZURE IN aoe eee 44 A. C. 413 


See Acr VILL or 1859, ss. 92, 214, 246. 


Striking off Case—Release from Attachment] The 
striking off of a case from the file, while pending in execution, 
does not release a property from attachment. 
SaemH Gortam Yapseya v. Mussamat Sama Sunpanrr 
Kuari se se oes vee «» App. 134 


ee te ee OF DECREE us aee eee eve A. C. 49, 301 
See Sire IN Execution oF Decre, See Burt ror REFUND 
OF Purcuase-Money. 


Se eS pas 





a eon aes ‘oes oan App. 33 
See LIMITATION. 








m Limitation—Special Appeal-Act XXIL. 
of 1861, s.11.] A decree was obtained in 1849; and execution issued 
in 1862. Several subsequerit applications for execution were made 
against one of which objection was raised by some of the repre- 
sentativagof the judgment-debtor that the decree was barred by 
lapse of time; but the objection was overruled by the High Court 
in special appeal. A further application was made, and was opposed 
by one of the representatives, who had since attained his majority, 
upon the ground that the suit was barred. The Moonsiff disallowed 
the objection. Onsappeal the Judge reversed his decision. 
Held in special appeal, that the terms of section 11, Act XXIII. 
of 1861, do not prohibit an appeal by a represefitative of a deceased 
judgmefit-debtor against an order Passed in execution of a decree 
against his ancestor. r e. 
-Bısaru Narayan BanporapmrAa v. Ganaa Narayan 
Biswas... aa ane ‘ane vw A.C. 40 








Proceeding to keep Decree alive.) Where 
the representatives of a deceased decree-holder applied for execution 
of his decree, and were directed to fusnish proof that they were the 
representatives of the deceased, and did so, and then their execu- 


xl GENERAL INDEX. 


tion case was struck off the file, keld, that the steps taken by them 
were bond fide steps taken to keep the decree alive. 
Apina Bist v. Sususonissa BIBI ' ata App. 142 


EXECUTION OF DECREE— Act VIII. of 1859, ss. 110 and 114—Acet 
XIV. of 1859, s. 20.] There is no particular law authorizing the 
Court to strike cases for execution of decrees off the file. This 
can only be done under the provisions of sections 110 and 114 of Act 
VII. of 1859. A mere application for execution of decree if 
bond fide is a proceeding within the meaning of section 20 
of Act XIV. of 1839, for the purpose of enforcing the judgment. 
The practice of striking off execution cases from the file, in order 
to clear it and enable judicial officers to make their quarterly 
returns strongly condemned as productive of the greatest hard- 
ship and injustice to the suitors. z 

Gaur Moman Banpopapnya v, Taracnanp BANDOPA- 
7 DHYA ase kae ies eee . App. 17 


nnn, SALE IN ai „œ FB. 15 
See Act VEI. or 1859, ss. 259, 260. 





wee aw A.C. 426 


SL mo a ahah NE OE E Bo = 


See MINOR. 


DECREES—Jurisdiction.] A decree of the Court 
of the Subordinate Judge of Moorshedabad was sent to the Court. 
of the Subordinate Judge of Rajshahye for execution, and certain 
property was attached in that district. A claimant of the attached 
property then obtained from the former Court an order on the 
second Court to send the record back again to Moorshedabad, for 
the purpose of executing the decree there, on the ground that the 
judgement-debtor had property in that district; and also on the 
allegation, unsupported by oath, that the property sought to be 
attached in Rajshahye was his. . 

Held, that the Subordinate Judge of Moorshedabad had acted 
without jurisdiction, and the record must be sent back to the Court 
of the Subordinate Judge of Rajshahye for execution. 

Held also, that the claimant had no locus standi in the Moorshe~ 
dabad Court to make such application. 

In THE MATTER OP INDRA CHAND Dugar v. Goran CHANDRA 
SHETIA 4 ae ose os - AC. 181 


* 


eem amsn SEE Of —Act VIII. of 1859, ss. 207, 

208.] Where there were cross-decrees, and one of the dgpree- 

holders was, by an order of the Court made with the consent of 

both parties, bound in executing his decree to set off the amount 

of the decree against him, keld, that it would be inequitable to 

allow the other decree-holder to obtain execution in full, without 

setting off the amount decreed against him. A de@ree cannot be 
executed, nor can if be seized and sold, in portions. 

Haro Sanger BANDYAL v. Tarax CHANDRA Brurracwar- 

+ JEE sa a OEP ges aia we £0. 114 


—— ——— DEED REQUIRED BY LAW TO BE REGIS- 
TERED ... is = oe a .. App. 49 
See REFUSAL TO REGISTER. 


A SHARE OF A DECREE—Notice to Judg- 
ment- Debtors— Application under, Act VIII. of 1859, s. 212.] Two 
out of several co-decree-liolders applied to the Judge’s Court to 

` s e 
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execute their share of a decree: Held, that this was not an appli- 
cation upon which the Court would proceed in execution, and that 
it could not in appeal be changed into an application for an execu- 
tion of their whole decree. 

Although a Judge should, when necessary, direct notices to be 
served on judgment-debtors, he cannot proceed in execution on a 
mere application to issue such notices over the parties who are bound 
to apply under section 212 of Act VIII. of 1859. 

Porsa Coanpra Mooxersrs v. Sanapa Camaras Roy App. 21 


EXECUTOR a es sie ree we A.C. 46 
See Act XXVI. or 1860. 

mr 36s nr see eas wv O.C, 7,96 
See Morraacr. See Derivery or Biv or Costs. 

EX PARTE JUDGMENT .. is .. App. 121 


See Act VIII. or 1889, s. 119. 


FACT, CONCURRENT DECISIONS ON - iit se. P.C 34 
See Act VIII. or 1859, s. 39. 


— INCONSISTENT WITH STATEMENT IN 
PLAINT wae Or Ae ve eae App. 111 
- See JUDGMENT. 





___., SUPPRESSION OF... = m ae ALG 407 
See REGISTRATION. 

FALSE COMPLAINT, COUNTER-CHARGE OF i App. 151 
See CHARGE or THEFT. 

DEPOSITION ve a ae » <A. Cr. 36 

See POWERS oF JUDICIAL COMMISSIONER TO COMMIT, 

——-— EVIDENCE ... ‘vs sie ee we A. Cr. 35 
See POWER or SESSIONS JUDGE. A 





—-—--__--- — Preliminary Investigation by Magistrate—Act 
XAV. of 1861,s.173.] A Moonsiff sent a witness before a Magis- 
trate, in order that the latter might hold a preliminary investigation 
on a charge of giving false evidence, under section 193 of the Penal 
Code. The Magistrate, without completing the investigation, sent 

. the case hack to the Moonsiff, who finally committed the prisoner. 
Held that, while the Moonsiff could have committed the prisoner 
himself under section 173 of the Griminal Procedure Code, without 
sending him before the Magistrate to conduct the preliminary 

‘investigation, on a charge of giving false evidence, the Magistrate 
had acted irregularle in not himself completing the enquiry. Case 


remanded to the Magistrate accordingly. z 


Tue Queen v. Jan MAHOMED ge sie wv A. Cr. 47 
m kaa 
—_——-— STATEMENT OF DEFENDANT seo Se. AG 87 
See Acr X. or 1859, s. 13. i 
FAMILY. 
See Hinpu -——. 
—~——--— CUSTOM .... i a orca se eO FS 


See SUCCESSION To RAJ, 


xlii GENERAL INDEX. š 
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FAMILY PROPERTY sas vis ia œ. EB. 3i 

See Jont Hinno Famiry. | 
FATHER, ALIENATION BY... Sa ee a, Bo Ge. 2l 
, See Mrrurwa Law. : . 
FILING APPEAL, DILIGENCE IN... bas n 0.0, 126 
See PETITION or ÀPPEAL to Privy Councit. 
———— OF PLAINT, CONFESSION OF JUDGMENT AT 
TIME OF ee sia sae $i . A. C. 396 

See Act VILI, or 1859, ss. 41, 97, 272, 327. 

FINDING OF CIVILCOURT.. se e e ALO 305 

_ See Pugrro Roan. 

FIRE, DAMAGE BY... ies PA je ge BG E 
See LANDLORD AND TENANT. 

FIREARMS, CARRYING, WITHOUT LICENSE .. App. 149 

` See Act XXXI. or 1860, s. 26. 

FIRE BALL, POSSESSION OF bs A. Cr. 55 
SeerPeEnaL Cons, ss. 511 AND 436, 

FIXED TERMS oo ww town . ALG. 178. 
See Act X. or 1859, ss. 6 anp 7. 

FORECLOSURE ses OF gad ss ss e.. App. 148 

` e See MORTGAGE. 

——— OF MORTGAGE. 

See NOTICE OF ——. 

FORFEITURE OF RECOGNIZANCE— Evidence to be taken in 
Presence of the Accused.) Before a Magistrate can declare that 
recognizances to keep the peace have been forfeited, he must 
record legal evidence in the presence of the accused, proving that 
he was about to do something which would cause a breach of the 
peace. - 

Ix THE cAse or KaLrxantT Roy Cuowpuryr .. @ App. 155 

FORGERY OF SPECIALLY REGISTERED BOND—Sanetion to 
Prosecution.| A specially registered bond was presented before the 
Small Cause Court Judge for execution, under section 53, Act XX. 
of 1866, and a decree passed upon it in usual form. Subsequently 
the Registrar sanctioned the prosecution of the decree-holder on 
the ground that the bond was a forgery. The Small Cause Court 
Judge thereupon, on application made, without taking any evidence 
or making further inquiry, set aside tle decree and sanctioned the 
prdsecution under section 170 of the Criminal Procedure Code. 
Held, that he was justified in sanctioning the prosecution, but not 
in setting aside the decree. 

THe Queen v. NAWAB Sine iy. o ete ww. <A. Cr, 9 

FORM OF DECREE... a a. »» A. ©, 23, 357 
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FRAUD tte sof +.. eee ent A. C. l, 18, 49, 108 
See Mortcace. See Lacues. See SALB IN EXECUTION 
or Decren. See PRACTICE as to DISMISSAL. - 


FRESH BVIDENCE ... OA ee se sie App. 91 
See Remanp. See DISCOVERY oF ——. 


GENERAL POWER OF AGENT. dex ee ww A.C. 273 
See Principat AND AGENT. 


GIFT ub m m 2 Pr „m. OG. 113 
See Hinpu Law. 


———--, DEED OF. 
- See CONSTRUCTION oF ——, 


FOR LIFE TO CHILDLESS HINDU WIDOW— Mesne Pro- 
fits—Stridhan.] A Hindu by a deed dated in 1840 gave his daugh- 
tera childless widow, an estate for life in certain property ; with 
-remainder on her death to his brother’s grandsons; the daughter 
‘was put in possession, was dispossessed in 1858, and died in 1862. 
Under the terms of the deed, the property then went to the sur- 
vivor of the two grandsons, who in 1864 sold his rights and interests 
in the property. In 1865 the purchaser brought a suit and re- 
covered possession from the defendants. His representatives now 
sued for mesne profits of the property from 1860 to 1865. Held, 
that the plaintiffs were not entitled to mesne profits which had 
accrued due but were uncollected in the life-time of the daughter ; 
that such mesne profits would go to her heirs, who would alone be 
entitled to them. 

Guru ‘Prasan Roy v. Narar Das Rory we (Bae C. 121 


GOODS ... m i y . O.C. 80 
See PARTNERSHIP. 





GOVERNMENT REVENUE... coe ws = App. 57 
; See Mewar. 


OE, Mette 








—-—--—-, SALE FOR ARREARS OF App. 144 
See Act AI. or 1859. 


GRANDPATHER’S BROTHER'S GRANDSON 


sed A.C. 485 
e See Hinpu Law. 


GRANDSON OF MATERNAL, GRANDFATHERS 


BROTHER N š R : A A.C. 435 
See Hinpy Law. : 
° 
GRANT, LOST ssi vi eR ee . 0.0. 18 
See PRESCRIPTION. ` 7 


GRAVE PROVOCATION— Resumption—Loss ef tha Power of Self- 
Control—Providing one-self with a Deadly Weapon— Culpable 

_ Homicide not amounting to Murder.) The wife of the prisoner 
had been foreibly taken to the house of the deceased, a native 
physician, who alleged that her presence was necessary to the due 
performance of certain incantation. The prisoner armed with a 
sword, and watching from the roof ef the house, saw his wife being 
acjyally violated by the deceased. He jumped down from the roof, 


~ 


“ 
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and struck decensed with his sword in several places, from the 
effects of which he died. 

Held, that the prisoner's conviction for murder could not be 
sustained. The offence committed was culpable homicide -not 
amounting to murder. 

Tas Queen v. Ramrawan Kanwar as we ÀA. Or, 


GROUND FOR REJECTING APPLICATION~—Aceé. VIII. of 1859, 
s. 243-—Sale—Judgment-Debtor.| The fact of the judgment- 
debtor's- possessing properties other than the one attached, is no 
ground for rejecting an application, under section 243, Act VII. 
of 1859, for the appointment of a manager. 

To save a particular property from sale, a judgment-debtor must 
shew the value and condition of other properties in her possession, 
and the Judge must consider how and by what arrangement such 
a disposal of different portions of such property may be made, so 
as to avoid the sale of the property already attached. , 


Denxumari Bigr v. Ram Lan Mooxerses + App. 

——-——- NOT TAKEN IN COURT BELOW we. App. 
See DEED or SALE, 

————-——- OF ACTION at site sve w A.C. 


See ‘Trespass. 


$$ —.—— Second Suit—Splitting of Cause of Action 
— Hindu Law— Hindu Widow — Unchastity— Divesting of Property. ] 
A plaintiff is bound to include in his plaint all the grounds upon 
which his suit is based. A second suit upon a different ground, 
which existed before the commencement of the first suit, would not 
be allowed, as it would be splitting the cause of action. 
Unchastity in a Hindu widow does not divest her of property, 
which has become vested in her after the death of her husband. 








Asyrram Das v. Serram Das ... sea a 
APPERAT, Si das bids PE P. C. 
See Act VIII. or 1859, s. 39. 
Sen m DECK ES ons vai wid a. App. 
See Sane. 
GUARDIAN ean eae sees sur eat A. C, 


See Evipencs. 


Act XL. of 1858—Summary Procedure] Act XL. of 
1858 does not empower a Judge to refhove summarily a guardian not 
appointed by the Court, but under a will of the minor's grandfather. 

Saimatr Laxur Parva Dasr v. NABIN CHANDRA Nae, A.C. 








AND WARD. ... sis ih w AG, 
Kee MAHOMEDAN Law. , ° e 

ae —, SALLY BY” wae we è ae w A.C. 
See Manomepan Law. 

HEIR. 

. See DISABILITY or ——. 

HEIRS, REVERSIONARY 2... % a. ms e AC. 

See Ilinpu Wipow. ~n 
e 


Page 


33 


421 


362 


GENERAL INDEX. xlv 


Page 
HEREDITARY TITLE ss bad Se ee A.C. 226 
See MOKURRARI IsTemRARri. 
HIGH COURT ote T nat a vee F. B. 1 
See Power or Hien Court. 
————--———---—, REFERENCE TO _... ste oe A.C. 185 


‘ See Powers or SMALL CAUSE Courts. 


HINDU FAMILY. 
- See Joust Hinpu FAMILY. 


——— Commensality—-Presumption.] The mere fact of 
a Hindu family living in commensality is not sufficient to raise a pre- 
sumption of their property being joint. The existence ofjoint funds 
out of which the property might have been purchased, must also 
. be proved to raise the presumption of the property being joint. 
Raparxa Prasan Dery, v. Musst. Daarma Dasr Deni, A.C. 124 











— Separated Brother—Re-union—Inheritance.]| Of 
three brothers forming together a joint Hindu family, one separated 
himself therefrom and died, leaving a son, the plaintiff. Theother two 
with their families remained joint; one died, leaving a son, the defend- 
ant. ‘The other died, leaving a widow. On the widaw’s death this 
suit was ie to establish the plaintiff's right as one of the two next 
reversionary heirs. Held, that a separated “brother does not inherit, 
and that the defendant was alone entitled to succeed. Query as to 
the effect of reunion in inheritance. 
Kasapram MAHAPATTAR Vv. NANDKISHOR MAHAPATTAR, A. C. 7 


LAW ase see aes! i AC, 42l 


See GROUNDS or ÅCTION. 








~~ Adoption—Accruing of Cause of Action—Unborn Son— 

Cross- Exumination of Witness called by the Court.] A Hindu died, 
leaving a son (who afterwards died a minor and®unmarried), a 
widow, and three daughters. On the death of the minor, the widow 
succeeded to the property, and under a will of her late husband, 
adopted in 1851 a son of her husband’s brothér. The widow died 
in 1866. One of the daughters, as guardian of her infant son born 
in 1853, brought a suit to set aside the will, and with it the adoption, 
and for recovery of possession of the property left by her minor 
brother; the defence set up wag that the will was genuine; that the 
plaintiff should have sued within 12 years from the adoption; and 
that she had in 1851 admitted the adoption in having accepted a 
darpatni from thg guardian of the adopted son. 

Held, that the cause of action accrued on the death of the adop- 
tive mother, and not from the date of the addption. 

Hétd, that the acknowledgmentf the adoption by the plaintiff 
before the birth of her son vould not bar his sight. 

Heid, that the onus was upon the adopted son to prove the validi- 

| ty of the adoption, and not upon the plaintiff suing as heir to 

prove its invalidity, even though he alleged fraud, and adduced, no 
evidence in support of it. ; 

Held, that the doctrine of Hindu law that a “ permission is to be i 
presumed in the absence of prohibition’-~Dattaka Chandrika, sec- 
tion 1, verse 32—relates to a giver, and not to a receiver in adoption. 

r . 
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A witness called by the Court is liable-to be cross-examined by 
any of the parties to the suit. 
TARINI CHARAN Cuowpurey v., Sarona Sonnar Dasr, A. C. 


HINDU LAW —Gift—Endorsement— Donatio mortis causé.| A. Hindu 
on his death-bed, a few days before he died, caused certain Govern- 
ment Paper to be given to his son in his presence in these words :— 
“Bring out tle Papers, and give them to my son,” but he did not 
make or direct endorsement thereof. Subsequently, being asked to 
endorse them, he said, “I am very weak, how can I-sign so many 

apers: when I get a little strength, I will sign them, what cause 
lave you for being anxious ?” 

Held by Parar, J., that it was a good donatio mortis causd. A 
donatio mortis causa has not the same signification here as in Eng- 

, land. 

Held on appeal by Peacock, C. J.—The gift was not governed 
by the strict principles of English law, but by the, Hindu, law. By 
English law there was a valid donato mortis causd ; assuming it to be 
a gift inter vivos, it was a valid gift by Hindu law, and the principal 
and interest secured by the Government Papers, and not the mere 
Paper, passed to the donee. 

By Macrenenson, J.—The circumstances amounted to a gift by 
a nuncupative will made in comtemplation of death. 

Kumara Urenpra Kaisana Des Banapor v. Nasty KRISHNA 


Bosr ase et? eet eee ee oO. CL" 


Inheritance—Grandson of Maternal Grandfather's 
Brother.| According to Hindu law the grandson of a bréther of 
the grandfather of the deceased is heir to his property in default of 

nearer heirs. 
Brasa Krsaor Mitten Mazumpar v. Rapa Gosinp 
Dorr m ss sie i w A O, 


—— Lessor and Lessee—Act X. of 1859, s.27— Division of 
Rent or Tenure.] The widow of a paternal uncle is, according to 
Hindu law, no heir to her nephew. 

‘The lessor is not bound to recognise the title of any one, except 
the person with ghom he deals, whatever that title may be as be- 

-tween the lessee and the members of his family. 

Under section 27, Act X. of 1859, no division of tenure or dis- 
tribution of rent is valid or binding, without the consent in writing 
of the landlord. 

Urenpra Monax Tagores v. Tranpa Dasi io «=A ©, 


® 
-— Marriage—Sudra Caste-—Illegitimate Children—— In- 
heritance.| According to the Hindu lew prevalent in Madras, legi- 
timate children of illegitimate parents of sudra caste can contract 
a legal and valid marriage, 
According to the Hindu law, illegitimate, childrem of the sudra 
caste can inherit, and are entitled to maintenance. 
The marriage betweeh persons of different sections of the sudra 
caste is valid and legal. . 
InpeRAN Vaxuneryputy Taver y. Ramaswamy Panpra 
Tauave eve abe oii nee vex WSO. 














——---— Possession of one Widow not adverse to the co- Widow 
—Cause of Action.| A Hindu of Tirhoot died in 1849, leaving 
two widows and a brother. A compromise was made by the three, 
whereby they agreed that the brofher should remain in possession 





of the property left by the deceased; and that some land should be ` 
3 è = 
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assigned to the widows for maintenance, The elder widow died in 
1867, and the other sued the heirs of the brother for recovery of 
possession of the property. The defence set up was that the suit 
was barred by limitation, as her cause of action arose not on the 
death of her co-widow, but on the death of her husband. 

Held, that as to recovery of possession of a moiety of the pro- 
perty, the cause of action arose on the death of the co-widow. 

That the possession of the elder widow was not adverse to the 
younger widow, as the elder widow was permitted to enjoy the 
possession of the husband’s property during her life-time, the 
younger widow receiving an allowance from the profits of the 
estate. i 

Mussamut Inpunanst Kunwar v. Mussamur GRIBRHIRUN Kon- 
WAR ese oes .. <A. ©. 289 


HINDU LAW, RATE OF INTEREST BY 0 „oo =O. G 130 
See, Usury. 


——— Widow—Reversioner—Suit by Assignee.| During the « 
existence of a Hindu widow’s interest in an. estate, the assignee 
_ of a reversionary heir to her husband has no interest therein as 
such assignee, which-will enable him to bring a suit to have a 
mortgage and decree affecting the estate set aside. This is so 
even though the assignee is the next heir to the property after the 


assignor. 
RAICHARAN Par v. Prart MANI Dast ae ewe O<.C. 70 
— MOHER, POWER OF ves Se ww A. OG 487 
See Parni Tatoox. 
—-- WIDOW si P ae A.C. 421, 437 
See Grounps OF ACTION. See Parsi Tanoox. See 
ABLENATION BY ——. See Grer vor Lire ro CHILD- 





LESS . See RigHT OF ——~ TO ALIENATE. 
Abandonment of Ancestral Property-—Adverse 
Possession—Reversionary Heirs—Procedure.| A Hindu widow 
held her husband's property till within twelve years of the date 
of suit. At that time, one of the defendants claimed the property 
as belonging to his own separate talook ; and she thereupon gave it up, 
and ever since refused to enter on it. In a suit by the reversionary 
heir of the husband to have his title declared, and to obtain 
possession of the property, held, that possession of the defendant 
was aes to the widow and reversioners ; that the reversioners 
therefore had a right to: sue fora declaration of their title at any 
time within twelve years from,the date of the adverse possession ; 
that as the widow refused to have anything to do with the property, 
and the reversioners had no right to possession till after the death 
of the widow, ghe proper course for the Court to adopt was to 
appoint a manager to collect the assets of the estate, who should 
account for them to the Court; and the Court should hold them for 
the Wenefit of the reversionary heirs. 
Rapwa Monan Daar p. Ram Das Day pe a | AC. 326 


———, ALIENATION BY... sao w ALC. 196 
See DECLARATORY DECREE. 


Alienation by Sale or Mortgage.) There is no rule of 

Hindu law which compels a widgy alienating any portion of her 

late husband’s property to „have recourse’to a mortgage, instead of 
ma 
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to a sale, to raise funds for her maintenance. The question 

whether she has exceeded her powers or not depends upon the 

necessities of the case. ° 
NABAKUMAR HALDAR V. BHABASUNDARI DEBI ww Å C, 


HINDU WILL R isi aa aa ex. Oa: 
See Morraaae. 


Adoption—Letlers Patent, "s. 12—Jurisdiction.] A 
Hindu will contained the following clause :—* I give out of my two- 
“anna share of the whole of my personal estates, Rs. 7,000 to my 
“mother (one of the defendants) and rupees 5,000 to my wife 
“(the plaintiff). Besides the two-anna share of the wealth in 
“ yeady-money and landed property which remains, you, my brother, 
“will keep under your own charge; you are at present malik of the 
“whole of the property, you will perform all acts; you will cause 
“one of your sons to be received in adoption.” The brother died 
leaving a will, by which he committed to his wife and mother the 

+ charge of his own property and that of his brother, and also the 
duty of giving his son in adoption to his brother. The defendants, 
viz., his wife and mother, proved the will, and took possession of 
the property. The plaintiff omitted to adopt. -Her husband died 
in 1851, and the suit was brought in 1867. 

Heid, that the plaintiff, notwithstanding her omission to adopt, 








| 


succeeded to her husband's estate for a Hindu widow's interest . 


therein. 2 ; 

Some of the property being situated in, and some ,out of, the 
jurisdiction of the Court, held, that the Court had jurisdiction to 
try the suit according to the true construction of section 12 of the 
Charter, 1865, in reference to the whole of the property. 

Held by Peacock, ©. J,,and Marxsy, J., that the estate descend- 
ed to the widow, plaintiff, subject to the two legacies; and that 
she did not forfeit it even if she refused to adopt. 

PrasannaMayi Dasi v. Kapamgini Dasi ... wv 0C. 


HOLIDAY ... si pii ose J .. App. 
See ÅDMITTING PLAINT. , 


HOMICIDE, CULPABLE Si a os oA. Or, 25, 
See DEATH CAUSED ny ÑNAKE-CHARMERS. 
See Grave PROVOCATION. 


ILLEGAL CESS— Void Contract.] Every contract relating to the 
Collector from ryots and payment to the zemindar of an illegal cess 
is ab initio void. a 
Kamara Kant Gnose v. Karu Mowamep Mannan, A, C. 
La 


PROCEDURE sits ron se ae AL Or, 
See Cops or ÜRIMINAL PROCEDURE. 
ILLEGITIMATE CHILDREN ™ m Pies. ROO 
See Hixnpu Law 
IMMEMORIAL CUSTOM ... %... i a. PC. 
See Lanp*Seraratep From Lisrarn. 
IMMOVEABLE PROPERTY ... 5 w Ua, 


See Riant or Hinpu Wrpow TO ALIENATE. 


monn Evidence— Registration.] A deed by 
which a defendant covenanted to pay monthly a certain sum “ for the 
use and hire of a stenm-engirfe boiler 











and machinery sheds and a 
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bungalow,” is one relating to immoveable property, and therefore not 
admissible in evidence without registration. 
WAINTERSCALE v. GOPAL CHANDRA SEAL ... e 0.0. 90 


IMPROVEMENT OF JOINT PROPERTY—Contribution— Revival 
of Decree—Jurisdiction.| In a suit for recovery of a sum of money 
expended towards improvement of a joint property, the Court passed 
a.decree that, if the defendant would contribute towards payment of 
the expenses for the improvement, he would be entitled to a propor- 
tionate share of the profits. No steps were taken by the plaintiff 
from 1863 to revive the decree; but on the application of the 
defendant tendering the amount due from him, and praying to be 
put in possession, the lower Courts restored the decree and passed 
an order in his favor. i 

Held, that the lower Courts had no jurisdiction to revive a 
decree at the instance of the judgment-debtor. 





NmamsBak Sen v. Kani Kisnor Sax n .. App. 94 
INCUMBRANCE ae e an ee ALO 183 
See Runt. : 
oS aes rae ore App. 97 
` See BALE. 


INCUMBRANCES BY DEFAULTING TENANT æ. À C. 481 
See Reaurarros VILL. or 1819. = 


, INDIAN COMPANIES’ ACT X. or 1866, 3.6174—Power of Liquida- 
tors to compromise under sanction of the Court.| Under section 174 of 
the Indian Companies’ Act, the Court has power to sanction 
compromises of calls, debts, and liabilities, before the list of contri- 
butories has been settled, or the competence of the shareholders has 
been ascertained. - . 

The Privy Council will be reluctant to interfere with the discere- 
tion of Courts having jurisdiction to sanction a compromise by the 
liquidators of a company winding up under section 174 of the 
Indian Companies’ Act, where all the facts have been placed before 
the Court in India, and there is no reason to suppose that the pro- 
ceedings for a compromise have been tainted with fraud. 

Bank or Hrinpustan, CHINA, AND Japan v. Tue EASTERN 


FINANCIAL ASSOCIATION aie ae wee Beet: 8 
INFERENCE OF TITLE ... oe se .. A.C. 298 
"See SUIT FoR POSSESSION, 
INHERITANCE aeo ow o un = A. C7, 435 
See Hinpu FALLY. See Hindu Law. á 





m A ne feos trs eae P. €, l, 4l 
See Hinpu Law. See MITAKSHARA. e 


INJUNCTION TO RESTRAIN USE OF TRADE MARK. 


Granam and Co. v. Kerf, Dopps, anv Co. ° App. 4 


INJURY, POSSIBILITY OF ... oa PE . À O. All 
See TRESPASS, 


INSOLVENT—Apphealion for Discharge—Bad Faith—Act VIII. 


of 1859, s. 281. 
Qeientan Bang v. MANIMADAB Sen dës .. App. 14 


Q 
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INSOLVENT ACT .., mi or dik FE App. 
See ATTACHMENT. i 

INSPECTION OF LETTERS... e a m OC. 
See Surr ror Divorce. 

INTENTION TO EVADE STAMP LAWS ve wa a C. 
See TivipEnce. 

INTEREST . P WA oo App. 
See PAYMENT INTO ' Court. 

———— BY HINDU LAW, RATE OF ep PEE o S o 
See Usury. 

—— OF KISTBANDI.. pi = App. 
See Surr ror REAL IZATION oF Mowry UNDER a Dicata. 

m eee DECEASED MEMBER IN JOINT FAMILY 

PROPERTY ee ve wae a PB 
: See Jont HINDU FAMILY. ' i 

INTERMEDIATE TENANTS a a ALG: 
See SUIT ror ENHANCEMENT OF RENT. 

INTERVENOR vee aes sis aie .. App. 


See KABULIAT. 


See Surv ror Rent. 


INTERVENTION... z i Si ° ke 
See Acr X. or 1859, 8. TI 


INVESTIGATION, PRELIMINARY, BY MAGISTRATE, A. Or. 
See FALSE EVIDENCE. 


IRREGULAR SERVICE OF SUMMONS—Efect on Decree—Aci 
FVIII. of 1859, s. 119. 


Ewe anp Co. v. Qosar Doss Gnose a e. App. 
M IN COMMENCEMEN T OF PROSECU- 
TI A. Cy. 
See Cona OF Gunns PROCEDURE, ss. 66, 27: 3, 426, 429. 
nee REGISTRY i ‘aid si: Å. Cr. 
See Acr XIV. or 1868, ssell, 21. ” 
IRRELEVANCY ji ae én = App. 
See WRITTEN STATEMENT. , m i 
ISSUE ae es ve “we is Ge. Dor’. 
See DISMISSAL or SUIT. ° - 0 
——, OMISSION TO TRY MATERIAL. ae AU. 
. See Acr VILL. or 1859, ss, 353, 376. 
eee e ae er ns ve wx. WOE: 


see MORTGAGE. 


ISTEMRARL 
See Moxurrart ——. ks 
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JOINDER OF CAUSES OF ACTION -> e? i$ App 
See Act VIII. oF 1859, s. 8, i 

eg N ee eS ee ee eee aan + A, C 
See Act VILL. or 1869, s. 8. 

JOINING CAUSES OF ACTION “ee a sis App. 
See REFUSAL To REGISTER. 

JOINT FAMILY PROPERTY iss bene ar | Be 


See Jornt Hinpu FAMILY. 


— HINDU FAMILY—Partnership— Account.] The manager 
of a joint Hindu family ‘is not, by reason of his occupying that 
position, bound to render an account to the other members of the 
family. There isno analogy in this respect between a joint Hindu 
family and a partnership. ere it was arranged amongst the mem- 
bers of a joint Hindu family that the accounts ofa banking business 
carried on by:them should be kept, on the understanding that the 
profits when realized should be divided amongst the individual 
members in certain proportions, and that the expenses of each 
member should be credited and charged in the name of each mem- 
ber, eld, that this was in the nature of a partnershisp, and an 
account was decreed. 

S. M. Ranaanmani Dasi v. Kasinata Dorr we 0C. 





aaau SUr DOr Ship— Suai by Survivor against 

Auction- Purchaser, under a Decree of Deceased Member's Interest 

in Joint Family Property—Morigage by a Member of a Joint Hin- 

du Family of his Share of Joint Family Property.| A member of 

a Hindu family, living under the Mitakshara law, and having joint 

family property, died entitled to an undivided share in such pro- 

perty, leaving two widows, him surviving. The widows were sued 

in their representative capacity in respect of debts incurred by him 

@ during his life-time, on his own account, and decrees were obtain- 

ed against them. In execution, an interest in certain portions of 

the joint family property, to the extent of the share to which the 

deceased was entitled in his life-time, was sold, and the’ auction- 
purchasers obtained possession of it. 

Held, that the share of the deceased did not at his death pass to 
his widows, but that (there being no male issue) it passed to the 
remaining members of the family by survivorship, and could not 
be repdered liable to the debts of the deceased ina suit against 
his widows. 

Quére—Whether those who take the share by survivorship are 
liable for the debts of the deceased to the extent of his share. 

A member of a joint Hindu family has no authority, without the 
consent of his cg-sharers, to mortgage his undivided share in a por- 
tion of the joint family property, in order to raise money on his 
own account, and not for the benefit of the family. 

SapasarT PRASAD DAHU v. FooLBASH KOER ws AWe B 


JOINT OWNERSHIP—Parfition—Costs.] In cases of joint owner- 
ship, each party has aright to demand and enfore partition. A 
shareholder of a Patni Talook can claim and enforce a partition of 
such Patni Talook as against his co-sharers, but such partition 
would not affect the liabilities of the parties under their contract 
with the zemindar. š 

aie costs of the suit, as well as for effecting a partition, must be 
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borne by each party, as such expenses are not caused by any - 
wrongful act of either party, but by the nature of their tenancy. 

Ranr Samasunparr Desi v. MESSRS. JARDINE, SKINNER, 
AND Co... Si oss sis aw. App. 130 
JOINT PROPERTY. 
‘ See IMPROVEMENT OF ——. 
J UDGE. 
See DEATH OF —— BEFORE JUDGMENT. 
, DISCRETION OF ns mus ne <A. C. 879 
See Acr VIII. or 1859, ss. 41, 97, 272, 327. = 
. 59 


See CRIMINAL PROCEDURE Cope, s3. 205, 366, 367 ; 


JUDGMENT. 
See DEATH oF JUDGE BEFORE ——~, 





oe 
i 


See Acr VIII. or 1859, ss. 41, 97, 272, 327. 





Demet Oye dint 


See Act VIII. or 1859, ss. 92, 214, 246. 








ne MM , PURCHASE OF PROPERTY . 
BY s.: nee ete eae +t a.e A. C. 320 
See Aer VIIL or 1859, ss. 236, 243. 
————--_— DEBTOR ah. |. sa ... App. 105, 107 
See Payment INTO Court. See GROUND FOR REJECTING 
APPLICATION. 
, NOTICE TO... ids App. 21 
See EXECUTION OF A SHARE or A DECREE. 
SS 9 EX-PARTE ous bna een eee App. 121 
See Act VILI. or 1859, s. 119. , 
emmma acts inconsistent with Statement in Plaint.| Theplaintiff 
alleged in his plaint that the defendant had erected a hut or challa 
upon a ground to which he, the plaintiff, was separately entitled. 
The lower Appellate Court found that the land in dispute was the 
joint property of both parties, and that the defendant was not at 
liberty to erect the hut, without the express permission of the 
plaintiff, and ordered the demolition of the challa. į 
Held, that the plaintiff was not entitled to a judgment upon a 
ground which was inconsistent with the case set out in his plaint. 
Nasis Cuanpra Mirren v. Mones Cumanpra Mirren App. 111 
—-———, REVIEW OF ... sis vee eee AL OL 347 
See Act VIII. or 1859, ss. 355 any 376. 
JUDICIAL COMMISSIONER. s 1 
See POWER OF —— TO COMMIT. 
d $ e 
JUICE FROM DATE TREES, LEASE TO TAKE .. A.C. 394 
See Acr XX. or 1866, ss. 2 AND 50. . 
JURISDICTION dee se ar iss O. C. 67, 83, 85 
See ÅDMISSION OF PETITION FOR Divorce. See SUMMARY 
Procepurre. See Hindu WiLL. 
~ 


, CONFESSION OF, BY DEFENDANT... A.C. 397 


CREDITOR, LIABILITY OF ... . A.C. 413 
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: Page 
JURISDICTION sen aes ttr tet eee App. 15, 94 
See AUTHORITY OF VAKEEL, See Inerovement oF JOINT 
PROPERTY. ” 


ss ss A ..A. C. 181, 202, 283, 366 
See EXECUTION or Decrers. See Surm ror Renr. See 
PLEA TO THE oF THE Court. See SUIT UNDER Act 

X. or 1859. 


Act XLV. of 1860, s. 308—Public Road.] A suit 

will not lie for obstructing a public road, without shewing any 

particular inconvenience to the plaintiff in consequence of such 

obstruction. A donor does not, by dedicating a thing to the public, 

necessarily become a guardian of the public guoad that thing. 
Baropa Prasan Mostari v. Gora Coanp Mosrari... A.C. 295 


| sniteitnbiiim aannamen 











Bearne AEA 








Suit for closing a New Road and opening an Old 
One—Onus.] In a suit for closing a new road opened by the 
defendants through the land of the plaintif, and for opening an 
old road, which had been closed by the defendants, held by 
Marxsy, J., that the question of opening or closing a public road 
belongs to the Criminal Court, and not to the Civil Court. ` 

Held, that the only question which can be tried in the suit is 
whether the defendants have trespassed on the land of the plaintiff 
by opening a road. The onus is upon the plaintiff to prove that the 
land belongs to him. 

Hira Cuanp Baneaser v. Samama Coanan Cuarrerses, A.C. 351 


OF APPELLATE COURT ,., æ» å C. 214 
See ADMISSIBILITY OF EVIDENCE, 
—venvrennnnemnnmnneiomneee CLVIL COURT ... ..» App. 35, 43,101, 114 


See Suit to Reverse Orper or Revenos Courr. See 
Pusric Roan. See Suir ro Evsecr Ryor. See Surr 
FOR Money raD As RENT. 


--— COURTS AND REVENUE COURTS 
-Suit to recover Possession of Land.| In a suit in the Civil Court to 
recover possession of lands which the plaintiff alleged he had leased 
to the defendant as manager of an indigo factory, and also of other 
lands over which he had given a zuripeshgi lease, held, that the 
suit was rightly brought in the Civil Court, ahd that the Revenue 
Court had no jurisdiction. Held, also, that, as the defendant had 
made np objection to the manner in which the plaintiff had calcu; 
lated damages in the Courts below, the question could not be gone 
into on special appeal. 








Cannes MacDonaxp v, Razaram Rox ... we App, 28 
sean -g COLLECTOR. 
See PROCEDURE. 2 oF 
street panne m as ane App. 74, 133 





— O s.s 
See WRONGFUL Digrraint. See ENHANCEMENT. 


en E Standard of Measurement—Act 
VI. of 1862 (B. C.), ss. 9,10.] The Collector has no jurisdic- 

tion in an application by the zemindar, under sectjon 9, Act VI. of 
1862 (B. C.), for assistance to measure the holding of his ryot, to fix 

the standard of the pole with whigh the land is to be measured. 
Semble.—If the application had been under section 10 of the Act, 
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the Collector would have had jurisdiction to declare the length of 
the standard pole. 
Braga Kisnor Sen v. Kasım Arr , as aa App. 78 
JURISDICTION OF COLLECTOR'S COURT ... „A.O. 261 
Sec AcT X. or 1859, ss. 142, 148, 
MAGISTRATES is .. A. Cr. 70, 76 
See Acr VIII. or 1858, ss. 11, 21. See Acr XXV., or 
1861, s. 318. 
+. SESSIONS JUDGE w oe A. Cr 65 
See Acr VIIL or 1869, s. 435. 
——— SMALL CAUSE COURT .. App. 96 
See Suir*ro Recover Sirane or MALIKANA. 
JURY, VERDICT OF- nen es p w EB 1 
See Power or Hran Court. 
KABULIAT. 
7 4 See Surr FoR ——. 
~~ ——-—Intervenor—Act X. of 1859, $. 77—Onus of Proof.] In 
a suit to obtain a Aabuliat, the defendant admitted the plaintiffs 
title. A third party intervened (under section 77, Act X. of 1859) 
alleging that,be was in the actual receipt and enjoyment of the 
rent. 
Heid, that the onus was upon the intervenor to prove that he 
was bond fide in actual receipt and enjoyment of the rent, and not 
on the plaintiff to prove his possession. 
Suaka BAHARULLA v. HEIKH MAGAN a. .. App. 61 


Res-judicata.| Ina previous suit the plaintiff sought to 
obtain a habuliat from the defendant in respect of land held by him, 
alleging the quantity to be 8 bigas and 17 katas. It was therein 
determined that the defendant held only 7 bigas, and no more. In 
the present suit brought to eject-the defendant from 1 biga 17 katas 
of land, held, that it was not maintainable, as it was for the 
determination of a question decided in the former suit. 

Gorat Caanpra Roy v. Nagin Caanpra Boanpart App. 384 








KHODKAST ROYT ... sd a »» App. 123 

See Act X. or 1859, s. 6. 
e 2 ð : ‘ 

KISTBANDI, INTEREST OF T wee App. 112 
See Suir ror REALIZATION OF MONEY UNDER A DECREE. l 

LABORER ... eae re aie OR we A. Cr. 32 

j See Acr XIII. or 1859. 7 & 

LABORERS, POWERS OF PROTECTORS OF „ <A. Cr. 39 

See Acr VI. or 1865 (B. 0.), ss. 31 anD 32, . 


__----__, WAGES OF we A. Or. 39 


"See Acr VI. or 1865 (B. C.), ss. 31 AND 82. 


LACHES—Fraud.] When a man builds a house on land supposing it to 
be his own, or believing that he has a good title, and the real owner 
i PE his mistake refrains from setting him right, and leaves 


to persevere in his error, a Court of Equity will not allow 
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the real owner to assert his legal right against the other, without at 
least making him full compensation. 
Mussamur Rani Rama v. SHEIKH JAN MORAMED . A. C. 


LAKHIRAJT s‘ LEE] ee ae ek ono A, C. 
See Acr XI. or 1859, ss. 11, 18, 54. 


ses vee oo. App. 


Baene B i yae 


See ALEASUREMENT. 


LAND, LIEN ON. Sate ae mR 
See Suit TO ENFORCE ——. 


——, NIJ JOTE ... . moe 
See Acr X. or 1889, s. 6. 


——— SEPARATED FROM ESTATE BY A CHANGE INCOURSE 
OF A RIVER— Reg. XI. of 1825, s. 4, cl. 2—-Immemorial Cus- 
tom.| When a party has proved that land whichformed part of 
his estate has, by a sudden e in the course of the river, been 
separated, he is entitled to recover such land under Clause 2, 
section 4, Regulation XL of 1825. 

When a party claims such land upon the ground of immemorial 
custom, he must prove such custom. 

The canoongo papers are not sufficient evidence to prove imme- 
morial custom. = 

The proceedings shewing that such custom obtains en the banks 
of one river, will be no evidence to proye that it obtains on the 
banks of another. 

Rat Manix Cumann v. Mannoram Sii ws PeU. 


LANDLORD—Tenanit—8 Anne, c. 14—Act VII. of 1847—Claim for 
Rent.) The daughters, as co-partners, were owners of certain pro- 
perty, each having an eight-anna share therein. On June 30th, 
1868, they executed a lease of the property, in which it was pro- 
vided that a monthly rent should’ be paid in separate payments to 
each of the two owners, respectively, they giving separate receipts 
for the same. The tenant having failed to pay rent, one of the 
owners brought a suit for her share in her own name only, and ob- 
tained a decree. In execution of this decree, she seized and sold 
property belonging to the tenant. The sale took place on the 
12th of February 1869. On the 15th of February, the other 
owner brought an interpleader-suit, the tenant having likewise 
failed fo pay rent to her. She claimed to have what was due to her 
paid out of the proceeds realized by tlie sale under the decree. 
Held, that she was not entitled to have it so paid. Held, also, per 
Peacocks, C. J.—The Statute 8 Anne, c. 14, does not apply to this 
country. Held, that it would not at any rate apply to a cause in 
which a claimagt seeks to enforce payment of her rent from 
another creditor for rent, even if it would where the claim was 
against an ordinary execution-creditor. & 

S. M. Papamani Dasr v. S. M. Jacapampa Dasr ... 0.0. 


aes asi LET App. 


AND TENANT— Damage by Fire—Negligence—No-_ 


tice by Landlord of a Defect in the Building.| The plaintiff hired a 
thatched bungalow of the defendant, entered into possession, and 
after living in the house sometime, lit a fire in the fire-place in one 
of the rooms. The chimney took fire, and the plaintiff's furniture 
was destroyed. Ie subsequently agcertained that the chimney had 
beep thatched over, of which fact he had Been all along ignorant. - 
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Held, the landlord, defendant, was liable in damages for the loss 
sustained by him. 

Per Kemr, J.—The landlord should have given the defendant 
notice of the defective construction of the chimney. The defend- 
ant had a right to assume that it was properly builf. 

Rapa | Krisana v. W. O. O'Fianerty ... ie A. C. 
LANDS APPURTENANT TO DWELLING-HOUSE ... AC. 
See Reg. XIX. or 1814, s. 9. 
LAPSE OF TIME SPECIFIED eA ae wo. AC. 
See APPLICATION ror REVIEW. 
LAW, ERROR IN see e. Å. C. 
See PRACTICE AS zo Disstissar, 
LEASE. 
See AGREEMENT FOR ——-, See STIPULATION IN ——, 
TO TAKE JUICE FROM DATE TREES ee A. C. 
See Act XX. or 1866, ss. 2 anp 50. 
LEASES FOR FIXED TERMS isi m sie A.C. 
See Act X. or 1869, ss. 6 ann 7. 
LEGAL REPRESENTATIVE Ze p aes A. C. 
See ACT AXVIL, or 1860. 
LESSEE, LESSOR AND jae F aoe see A. C. 
See Hinpu Law. P 
, POSSESSION BY sge eee s.. App. 
See Suir ror Rent. 
LESSOR AND LESSEE ae ii ay tes A. 0. 
See Hinou Law. ; , 
LETTERS, INSPECTION OF jas sis ee O. C. 
See SUIT ror Divorcr. 
~— PATENT, 1865, s. 12 si che wo OG 
See Hinpv Witt. 
LIABILITY, CONTINUING, OF TENANTS ... NA Àpp. 
"See STIPULATION IN LEASE. 
ene ee OF JUDGMENT- CREDITOR i ae Al. 
See Act VIL or’ 1859, ss. 92, 214, 246. 
LICENSE, CARRYING FIRE-ARMS WITHOUT one App. 
See Act A XAT. or 1860, s. 26. 
> 
LIEN wae wee age wa- hee A. C. 
See MORTGAGE, * See Surr TO ENFORCE ös LAND. i 
@ 
~m, LOSS OF a. ne ER be i A. G, 
See REGISTRATION. — 
sennen OF BANIAN aoe oe wos oes ave O. C. 
See PARTNERSHIP, 
——— FOR DOWER—Mohammeda Tiwi The heir of a deceased 
* Mohammedan having disposstssed the widow of deceased, who was 
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in possession in lien of dower, takes the estate subject to her lien 
for the amount of her dower. l 
Syap Umep Aur v, Mussamur BAFFIHAM ... we (CAL OL 178 
LIGHT ar aes “is ji ae" ave. “OLAS. 18 
See PRESCRIPTION., : 
LIKELIHOOD OF BREACH OF THE PEACH wv À. Orn 76 
See Acr XXV. or 1861, s. 318. 
LIMITATION i a A. C. 40, 208, 233, 343, 409, 446 


See Execution or DECREE. See Cause or ACTION. 
See Suir AGAINST THE REPRESENTATIVAS or DECEASED 
Person. See Apverse Possession. See Acr XI. oF 
1859, ss. 11, 13, 54. 


1am n .. App. 47, 57, 72, 80, 85, 102, 109, 112 
See Breaca or Contracr ro Puant Tress, See MEHAL. 
See Apmirring PLAINT, See DISABILITY Or _ Herr. 
See Wronerut Possession. See Manixana. See Sure 
FoR Possrssion. See Surr ror REALIZATION oF Money 
UNDER A DECREE. 


Act XIV. of 1859, s. 1, ef. 10.] In a suit for re- 
covery of a certain sum of money, the present defendant intervened 
by a petition agreeing to pay the whole amount due on the bond, 
if the first instalment be not paid by the debtor onthe 16th of De- 
cember 1863. In this suit brought on the I}th of April 1867, for 
recovery of the whole amount, Aeld that, under clause 10, section 1, 
Act XLV. of 1889, the claim was barred. 
Gaur Harr Doss v. Mapan Monan Biswas . ÀC. 16 


Act XIV. of 1859, s. 20— Appeal—Review—Ezecu- 
tion of Decree.) Ifafter a decree upon an application for review of 
judgment or petition of appeal, the person in whose favor the origi- 
nal decree was given appears in person (whether voluntarily or upon 
service of notice) to oppose the application, and files a vakalut- 
nama, or does anything for the purpose of preventing the 
Appellate Court or the Court of Review from setting the judgment 
aside, such an act being an act of the person in whose favor the 
judgment has been given for the purpose of preventing its being 
set aside, is an act done for the purpose of keeping the judgment 
in force. 
BuugaNeswARI Desi v. MAHENDRANATH CoowpHRy App. 33 





Ses a cadena 








a 








MesneProfits.| In aeuit instituted after Act XIV. 
of 1859 came into force, mesne profits can only be recovered for 
the six years next preceding the institution of the suit. 

A regular suit fer mesne profits will lie after a suit for posses- 
sion, if in the latter suit no question of mesne profits was raised or 
decided. - i 

Pr&ras Cuanpra Binwa v. Ravi Swarnamaytr ... App. 81 
age 3 ea 
—-— Regulation III. of 1793, 8. a Where a plaintif 
sued for a debt due under a kararnama, keld, that, in order to 
bring the case within the exception in the Law of Limitation, it 
was sufficient to show, by clear and positive proof, that, within the 
S prescribed, he had asserted ‘his 1ight to his claim under the 
ararnama, and that the defendant adneitted this claim to be as of 
right. It was not necessary that a precise sum should have heen 
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mentioned by either party, or that a promise to pay should have 
~ been made by the defendant. 
Gurixisuen Goswami V. BRINDABAN CHANDRA SIRKAR Cuow- 
DHRY T wwe ese se va P. G. -31 


LIQUIDATOR, POWER OF, TO COMPROMISE E ee AG 8 


' See Inpian Compantes’ Act. 








LOSS OF LIEN ome ss ‘es a e A, GC. 407 
See REGISTRATION. . 
__—-—-- POWER OF SELF-CONTROL... „e A. Cr. 33 
See Grave PROVOCATION. 
——, WRONGFUL.. i: ii m ae AO E 
. See MISCHIEF. 
LOST GRANT Em = š i .~ 0.0 18 
See PRESCRIPTION. 
LOWER APPELLATE COURT, DISCRETION OF ... App. H5 
See ERROR IN DESCRIPTION. 
MAGISTRATE. 
See APPEAL FROM ORDER oF ——. 
„ATTESTATION BY.. ý A. Or. 59 
See CRIMINAL PROCEDURE Copr, ss. 205, 366, 367. 
, JURISDICTION OF... A. Cr. 70, 76 
See Acr XIV. or 1868, ss. 11, 21. See Acr XXV. oF 
1861, s. 318. 
———_—. , OFFENCES TRIABLE BY... . A. Cr. 65 





See Act VIII. or 1869, s. 435, 
, PRELIMINARY INVESTIGATION BY A. Cr. wat 


See aver EViIpENCE. 


MAHOMEDAN LAW Je oP w A. G 175 
See Lren FoR Dower. 





Be eae ee to Pr ceteris Under the 
Mahomedan law, the owner of the land, through which the Iand in 
respect of which a right of pre-emption is claimed, receives irrigation, 
has 2 preferential right to purchase rather than a mere neighbour. 

Caanp Kaan v. NAIMAT Kaan ee fis A. C. 296 


nn Guardian ve Ward—Seal by Guardian.] 
Under the Mahomedan law a sale by a guardian of property belong- 
ing to a minor, is not permitted otherwise than i® case of urgent 
necessity or clear advantage to the infant. 
_ A purchaser fromsuch guardian cannot defend his title gn the 
ground of the bona fides of the fransaction. 
An elder brother is not in the position of a guardian having any 
power as such over the property of his minor sisters. 
Mussamour Boxsuan v, Mussamur Maupar Koornr... <A. C. 423 


MAJORITY—Act ÆL. of 1858.] The age of majority fixed by Act 
XL. of 1858 is not only for proprietors of land paying revenue to 
Government, but for all persons not being British subjects. 
Lakurganr Dorr v. JAGABANDHU CHuckerBurry ... dipp. 79 
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MALIKANA. 


See Suir to Recover SHARE or ——. 


-—— Reg, VIII. of 1798—Recurring Cause of Action— 
Limitation— Act XIV. of 1859, s. 18, cl. 16.] Held (by Guover, J.), 
that malikanais rent under Reg. VILL. of 1793; thata cause of action 

for recovery of arrears of malikana is a recurring cause of action ; 

and that failure to recover arrears for more than 12 years would not 

bar the right to recover for such period as have not been barred by 

the Statute—clause 16, section 1, Act XIV. of 1859—that is, for 

a period of 6 years. ° 

Held (by Kemp, J.), that the suit was barred, as no malikana , 

had been paid for more than 12 years. 





Bauri Sine v. Mussamur-Newom Buu... «- App. 102 
MAP, THAKBUST ... i Bee R pee, -AO 877 
See ENDORSEMENT. 
MARRIAGE... i = «6 “& te. PEG 4 
See Hinpu Law. ; 
MATERIAL ISSUE, OMISSION TO TRY Wee „æ. A.C. 346 
‘ See Act VIIL or 1859, ss. 355 anp 376. 


MEASUREMENT—Lakhiraj—Act VI. (B. C.) of 1862.) A zemin- 
. dar is not entitled to measure the lands of a lakhirajdar holding a 
rent-free tenure within the limits of his estate. 





Ranca Sanu v. S1art Duar Das se .. App. 27 
- , STANDARD OF ... | gee .. App. 63, 78 
See Power oF CoLLECTOR. See JURISDICTION OF 
COLLECTOR., 


MEHAL— Batwara—Government Revenue—Limitation—Act XIV. of 
1859, s. 1, cl. 15 § 16.] During the pendency of a batwara the 
plaintiff purchased a share in an ijmali mehal; and as the propor- 
tion of the Government revenue of each shareholder had not been 
ascertained, the shareholders, including the plaintifs vendor, 
and subsequently the plaintiff, paid to the Collectorate what 
they thought due from them on account of Government 
revenue. Upon an account stated in 1857, it was ascertained that 
after all necessary deductions a sum of rupees 655 was due to the 

_ plaintiff, who in 1864 applied to the Collector for payment of the 
amount, but the application was rejected, as the money-had been 
previously drawn away by certain creditors of his vendor. 

In 1867, he sued the Collector for recovery of the amount. The 
defence set up was that the suit was barred by lapse of time. 

Held, that the Collector was not a depositary under the meaning 
of clause 15, sec. 1, Act XIV. of 1859; that the cause of action 
did not arise on the demand for and refusal.of payment, but on 
adjustfient of the account; and that the case came under clause 16, 
‘sec. 1, Act XIV. of 1859. 

“|” Ganinp Cranpra v. THe Contzctor or Dacca? ... App. 87 


a t 


MESNE PROFITS _... See ek bee .. A.C, J21 
Eri See GIET FOR Lird to CHILDLESS Hinpv Winow. 


=æ 


App. 81, 99 


TERA ai, n ipl A i a 


ssop aer e" 
See LIMITATION. See RENTS. ” 
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MESNE PROFITS— Cultivating Ryot.} When a cultivating ryot is 
ejected by his zemindar, the mere rent of the land realized by the 
zemindar from another tenant is not necessarily the measure of the 
ae sustained by the ryot, and recoverable by him as mesne 

roirts. Í 
: Butro Caaspra Mozoompar v. Bamunpas MOOKER- 
JBE pis Sii wo A.C, 


Page 


88 


MINISTERIAL OFFICER, DISMISSAL OF ... w <A. C. 370 


See Appean FROM ORDER or MAGISTRATE. 


MINOR. 
í See ERROR IN DESCRIPTION oF DEFENDANT AS ———. 


——Act XL. of 1858, s. 3—Dismissal for Default—-Act VIIL of 
1859, s. 110.] A suit can be prosecuted or defended by a relative, 
on behalf of a minor, without a certificate under Act XL. of 1858, 
when the subject-matter of the suit is of a small value. 

A süit to recover real and personal property of the value of rupees 
7,260 was allowed to be prosecuted by the brother of a minor, on 
behalf of himself and his minor brother, under section 3, Act XL. 
of 1858. : A 

When a suit is dismissed for default of the plaintiff, and no ap- 
pearance has been entered by the defendant, the plaintiff can, under 
section 110, Act VIII. of 1859, bring a fresh suit after alapse of 30 
days; if it be not otherwise barred by lapse of time. 
Nasapwre* URANDRA Srexar v. KALINATH Pan ... App. 


Sale in Execution of Decree—Usufructuary Mortgage— 
Right of Purchaser.) The acts of a minor are only voidable, and 
not absolutely void. The purchasers of the right, title, and interest 
of a judgment-debtor sued to obtain immediate possession of the 
property purchased at a sale held in execution of a decree, after 
setting aside an usufructuary mortgage executed by the judgment- 
debtor while a minor. 

Held, that the sale in execution merely transferred to the purchaser 
the reversionary right of the judement-debtor in the property, after 
the satisfaction of the usufructuary mortgage, and not the right to 
set aside an act done during minority. 

Held that, until a transaction by a minor was avoided by some 
distinct act on attaining majority, it must be considered valid. 

Harr Ram v. Jiran Ram . 


SON sl aus oe See vw A. OG, 
See Patni Taroox. n 


MISCHIEF —Indian Penal Code, s. 425- Wrongful Loss——Proof of 
Title.] The right to a fishery was in dispute between the zemindar 
of Bally and the zemindar of Mohnarajpore. The former obtained 
a decree in the Civil Court declaring the fishery to ge his, in pro- 
ceedings to which the latter was not a party; and the servants of 
the Bally zemindar thereupon removed a bamboo bar, which the 
Moharajpore people had erected $o prevent the passage of fi8h. 
For this they were,convjcted of mischief ynder the Indian Penal 
Code, and punished by fine. 

Heid, on reference to the High Court, that the conviction could 
not stand, as the Moharajpore zemindar had not shown that he was 
legally entitled to the fishery, and as it did not appear that the 
defendants were acting otherwise than from a bond fide belief that 
ihe Moharajpore zemindar was enqoaching on their master’s rights. 

Baxar Harsana v. Dinopanpuu Biswas we A. Cp 
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MIS-DIRECTION  ... y T PA a A. Cr. 
; See Document. 
MIS-JOINDER . z A BO. 


, See Acr VIII, or 1859, s. 8. 


MITAKSHARA—Partition—Evidence of Partition—Inheritance.] Ac- 
cording to the Mitakshara, an agreement for a partition, although 
not carried out by actual partition of the property, is sufficient to 
constitute a division of the family, so as to entitle the widow of a 
deceased brother to succeed to his share of the ancestral property 
in preference to the surviving brothers. 

The fact of the family having separate house and field, is, accord- 
ing to the Mitakshara, sufficient evidence of partition. 
The onus of proving re-union is upon the party pleading that 
there has been a re-union after partition. 
Raga Suraneni Venkata Gorara Narastuma Roy BAHADUR 
v. RAJA Scoranent Laksamı Venxama Roy : 


MITHILA LAW—Alienation by Father.) Under the Mithila law 
the father of a Hindu family cannot give a mokurrari lease of land 
af a nominal rent as a reward for faithful service, when his children, 
being infants, do not consent to such grant. ; 

PRATABNARAYAN Das v. Tas Court or Warps... A. C. 


MODE OF TAKING ACCOUNT a TE piae: Aa CE; 
See Act VI. or 1865 (B. C.), ss. 31 AnD 32. 


MOKURRARI ISTEMRARI—Hereditary Title—Construction of 
Patta.| The words “ mokurrari istemrari,” contained in a patta, 
must be taken in themselves to convey an hereditary right in 
perpetuity. i 

Mussamar Laxau Kowar v. Ror Hari Krisuna Sine, A. C. 


MONEY PAID AS RENT. 
See SUIT ror ; 


—mm UNDER A DECREE, 
See Suir ror REALIZATION oF ~—, 


MORTGAGE —Attachment—Lien— Fraud—Prioriiy.] The plaintiffs 
advanced a sum of money, on the security of.a simple mortgage 
of a share in four talooks, and obtained a simple money-decree. 

- They tgen caused the mortgaged premises to be attached, but did 
not proceed to sale. Afterwards they negociated a loan to the 
judgment-debtors from a third party, the present appellant, upon 
a simple mortgage of one of the same talooks, concealing the exist- 
ence of their prior lien, and appropriated the money so obtained in 
discharge of other debts due to themselves from their- judgment- 
debtors. The appellant obtained a simple money-decree, and 
air Se premises to be attached and sold.* Before the sale the 
plaintif gave notice of their lien, ard in consequence the appellant 
purchased for a trifle. The plaintiffs brought the present suit for 
a declaration of their prior lien, and for a re-sale of the premises in 
satisfaction of their mortgage. The appellant contended in his 
defence that, as fraud was perpetrated by the plaintiffs in inducing 
him to make the loan, without disclosing theix prior lien, his 
mortgage should have priority over them. Held, that the appellant 
must be considered as having theefirst incumbrance. That the 
noticg of the plaintiffs’ mortgage given at the execution-sale, 
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could only affect the appellant's title as purchaser. Priority as 
between the appellant and the plaintiffs in respect of incumbrances 
already existing could not be affected by such notice. 

Buarar Lat BHAGAT v. GOPALSARAN Lat Braeat ... A.C. 


MORTGAGE— Foreclosure— Purchaser of Share of Morigaged Pro- 
perty.| A mortgagee sold part of the mortgaged property and 
then foreclosed, his purchaser being no party to the foreclosure 
proceedings. The mortgagee and purchaser afterwards sued for 
recovery of possession of the mortgaged property after foreclosure. 

Heid, the purchaser could maintain his suit, although he had not 
been a party to the foreclosure proceedings for the recovery of the 
mortgaged property, which had been purchased by him. The 
foreclosure conferred absolute title to the whole property mortgaged 
on the mortgagee and anybody claiming under him. 

Ras CHANDRA Poppar v. BeRimarı MANORAMA .... App 


meee ind, Will Becutor—Revision and Raising Issue not 
raised by Plaint and Written Statement.| Where a plaintiff fails to 
shuw that a mortgage, created by certain persons as executrix and 
executors of a Hindu will, has been validly created by them in 
that capacity, the Court will, unless itis manifestly inequitable to 
do so, allow him to raise an issue that the mortgage was validly 
created by the parties in another character. 

Held, per Marxsy, J., that the executors of the will of a Hindu 
cannot, by virtue only of their character of executors, mortgage the 
estate of the testator, in the absence of any power, express or 
implied, contained in the will. Held, on appeal, a creditor who 
purchases under an execution against the general assets of a 
testator’s estate takes subject to a mortgage created in pursuance 
of a power contained in the will; and in a suit to foreclose, the 
purchaser is rightly made a party. Though the payment of debts 
is a charge on the property of a testator, itis not a charge on any 
specific portion of that property. 

Ningant Caatrensee y. Peart Monan Dass we “Out. 


DEBT. 
. See DEPOSIT of ——., 


mem, HORECLOSURE OF. 
See NOTICE or 


OF SHARE OF JOINT FAMILY PROPERTY, F. B. 
See Joist Hindu FAMILY. 











e 
praia nance 4 USUFRUCTUARY bı». es eee A. C. 
: See Minor. a 
MORTGAGED PREMISES, PURCHASERS OF seg A.C, 
See APPORTIONMENT. m 
— r, SALE OF... ide «. App. 
See Surr TO ENFORCE A Lgen on LAND. ° 


m PROPER PY, PURCHASER OF SHAREOF App. 


See MORTGAGE. 


$ S 
MOTHER, HINDU, POWER OF a the AC, 
See PATNI TALOOR. 
MOVEABLE AND IMMOVEABLE, PROPERTY uw OC 


See Rieut or Hintpu Wipow To ALIENATE, 
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MURDER ase te set 226 LE E] aÀ. Cr. I; 25, 33 
' See UNLAWFUL ÅSSEMBLY. See DEATH CAUSED BY SNAKE- ; 
’ CHARMERS. See GRaAvE, PROVOCATION. — 


NADI BHARATI—Aceretion.] Nadi bharati, or, land raised out of 
the river, is not an accretion, and belongs to the ‘person to whom 
the river was released by the Resumption Authorities. 
Hari Kisuor Durr v. Tae Contecror or Dacca ... App. 116 


NECESSITY FOR ALIENATION ee eee oy “PLC. 67 
See ALIENATION By Hinpu Wurpow. 


NEGLIGENCE _.. N 4 = a AC 277 
See LANDLORD AND TENANT. 


NEW TRIAL s iss bas in igs 
See Crrimrtnau ProcepureE Cone, ss. 205, 366, 367. 


———— m APPLICATION FOR is « A.C, 135 
See Powers or Smarr Cause Courts. : 


NIJ JOTE LAND _... de ote obs .. App. 188 
See Act X. or 1859, s. 6. 


NON-PERFORMANCE OF CONTRACT—“ Ez. a certain Ship.” ] 
By a contract entered into between the plaintiffs And defendant, 
the plaintiffs agreed to sell certain goods ex a specific ship to the 
defendant, the goods to be taken delivery of within 45 days, and 10 
days to be allowed for inspection, and claiming allowance for any 
damaged goods; the defendant to take the risk of damage from the 
date of the contract. The period for taking delivery and for inspec- 
tion dated from the 13th of May. The plaintiffs did not receive the 
whole of the goods until the 10th of June, and therefore were not 
ready to perform their contract by submitting them for inspection 
“within the specified time; the defendant*did not call upon them to 
do so. In a suit for breach of the contract by the defendant in not 
accepting the goods, held, that the plaintiffs not being in a position 
to complete the contract, no cause of action had arisen. 

Held on appeal,.the goods ought to have been ready for inspec- 
tion within the 10 days stipulated, and the plaintiffs not having 
shown that they were ready and willing so to perform the contract, 
had no right of action, notwithstanding that the defendant never, 
in faet, called on them to deliver the goods for inspection. 

The words “ex a certain ship” must be taken to mean that the 
goods are really landed, ang not in course of being landed, and 
therefore, independently of the question of the necessity on the 
part of the plaintiffs to show their readiness to perform their part 
of the contra#, the defendant was not bound to take goods on 
boardship, in respect of which, if the contract were binding upon 
hing, he would have been found to take thå risk of any damage or 
loss to the goods on boardship, ot in the course of landing. 

Rozertson Guapsrowe v. Kastury Muax...« re . ©. 103 


NON-PRODUCTION OF EVIDENCE she wa P.C 48 
See Dismissau or Sort, 


NOTES. 
See TOLEN ——-. ° : 
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NOTICE ee eal ; a A. ©. 
See REGISTRATION. ” 

— BY LANDLORD OF DEFECT ae vw <A. C, 
See LANDLORD AND TENANT. 

———_— OF DISIHONOR a Kae Ses we oA: 
See Birr or EXCHANGE. 
ENHANCEMENT site see gas. ÅA. C. 


See Act X. oF 1859, s 13. 


——— FORECLOSURE OF MORTGAGE— Assignee—Regu- 
lation XVII. of 1806, s. 8.] Under section 8, Regulation XVII. 
of 1806, a mortgagee is bound to serve notice of foreclosure upon 
the assignee of the mortgagor, whether such assignee be of the whole 
or a portion of the mortgaged premises, and whether or not notice 
of the assignment has been given to the mortgagee or not. 

Ganca Gopinp Manpat v. Bant Mapas Guose... A. O. 


——— TO JUDGMENT-DEBTOR ... App. 


See EXECUTION oF A SHARE OF A DECREE. 


OBJECT, COMMON ... aon bus as .. <A. Cr, 
See UNLAWFUL ASseMBLY. 

OBJECTION eo fa we ; A. ©. 
See ApMISSIBILITY OF EVIDENCE. 

nnn NOT TAKEN IN COURT BELOW te ÀC. 
See Surr FOR KABULIAT, 

eee ee TAKEN FOR FIRST TIME xs ae eG GY 

. See Spsciat APPEAL, 

OBSTRUCTION sek Sat sai a. ye, OS 

See PRESCRIPTION. x 


OCCUPANCY, RIGHT OF _... : 
See Act X. or 1859, s. 6. 


mavon arn en ser tsa À. C, 


See Act X. or 1859, ss. 6 AND 7 

OFFENCE, ATTEMPT TO COMMIT ... on w A, Or. 
See Puna Cops, ss. 511 AnD 436. 

OFFENCES TRIABLE BY MAGISTRATE ` ... u A. Cr. 
See Act VIII. or 1869, s. 435. 

OMISSION TO TRY MATERIAL ISSUE .. *.. AG. 
See Act VIIL or 1859, ss. 355 AND 376. g 

ONUS e - a Bie a a AG, 
See Jurishicribn. e ! 

EER 5 es sas P App. 
See DEED or Sate. me 

—— OF PROOF ....., et wes a. AG. 
See EXECUTION. = öğ 
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ONUS OF PROOF ... des an es «App. 
See Kapunrar, 
ee ane PROBANDI oun sey pee ate ate App. 


See Disrossessron. 


meeer a 


See Hinnu Law. See Tires. See Surv FOR POSSESSION. 


ORAL EVIDENCE ... bas ue ue i App. 
See SUIT vor POSSESSION. 


ORDER OF MAGISTRATE. 


See APPEAL FROM —~~—, 


OF PUBLIC SERVANT, DISOBEDIENCE OF... App. 
See Acr XXXL oF 1860, s. 26. 


———---——— REVENUE COURT. 


See Surt tro Reverse ——. 





o—--—— ON POLICE ENQUIRY sais bas at App. 
. See CHARGE or TaBFT. 





, PROHIBITORY  ... m = She. 
See Acr VIII. oF 1859, ss, 236, 243. 
ORDERS, DISOBEDIENCE OF w A. Cr 


See Act XXV. or 1861, s. 318. “ve 


OUSTER—Tweilve Years’ Possession—Title.] Ina suit for possession 
of property, the plaintiff relied on his previous 12 years’ posses- 
sion and gave no further evidence of jis title. Held, that a previ- 
ous possession for 12 years of the property sought to be recovered 
did not dispense with the necessity which lay on the plaintiff 
to prove his title to that property. He is not on that fact alone 
entitled to be replaced In possession of the property, without regard 
to any right which may be alleged by the defendant. 

Laxut Kumar v. Ran Durr CHOWDHRY ... = App. 


. OUTLET FOR WATER. 
See RIGET TO ——. 


- OWNERSHIP. 
See Joint ——. 


PALLO PUTRA ; sis ne m P. C. 
-See Construction OF DEED or Gurt. | 

vad 
PAROL EVIDENCE—Admissibility—-Document.] Parol evidence is 
not admissible to alter or vary a written document, even if the 
inadequacy of¢he consideration and the conduct of the parties 
shew that the transaction was different from what appears in the 


instgument or writing. e 
Mapan CuanpeRA Roy v. GANGADHAR Samant... A.C. 
PARTICULAR ROUTE ~... ee ie: ADD 
See Rieur or War. : 
mm TITLE — Proof.) Unless a plaintiff can prove the 


particular title set up by him, he is not entitled to a decree. 
RAMDHAN CHUCKERBUTTY V. § M. Komar Tara, A. C. Note 
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PARTIES, APPLICATION BY sie ae ai ArU 
See NUIT FoR POSSESSION. . 

PARTITION... ou oie sie ace tee OL, 
See AGREEMENT NOT TO ——, F 

a E ere won s.: wen r: C. 


Sve MITAKSHARA, 


S SS 
PPA ove oes we App. 


See JOINT OWNERSHIP. 








—— . COMMISSION OF as Sai Sa App. 
RAJENDRA MATILAL V. RAMNARAYAN MATILAL. 
_~— . EVIDENCE OF Me dbe o o ouga <r 6 
See AITABSHARA. . 
= oo? SUIT FOR oot aoe ove eee Q. C. 
See AGREEMENT NOT TO mmm., 
PARTNERSHIP ee ss = ve OC: 


See Jorr Hinpu Faminy. 


—_———-—.] M., M., and Co., merchants in London, carrying on 
business with W. N. W. and Co., merchants in Calcutta, sought to 
make the defendant liable as a partner in the latter firm, under a 

articular memorandum of agreement between the members of 
the ‘firm of W. N. W. & Co. and the defendant. 

Held, that the agreement above referred to did not constitute the 
Raja a partner inor with the said firm. Participation in profits 
does not constitute a partnership. ‘The question is not whether the 
person sought to be made liable participated in the profits, but 
whether the trace has been carried on by persons acting on his be- 
half ? 

There is no rule oflaw which imposes partnership liability upon 
a man who advances to others money for the purpose of carrying on 
their business, and in return secures to himself a share of the profits 
which may arise from the employment in the business of the money 
so advanced by him. 

Rasa Prarar Caanpra Sing Bananur v. Moiuwo, 
Marcon & Co nee ove one w A.C. 





7 te Banian—Lien af Banian on Goods under Agree- 


ment with Firm—Construction of Agreement] The plaintiff 
became banian to the defendants, underan agreement by which he 
had a lien upon all goods “ belonging to” them in their godowns, 
for all balances that might be due by them. Sometime after the 
date of the agreement, while there was a balance due,ethe defend- 
ants’ firm took in a new partner. 
Held, that the words ‘*belonging to” included all goods in the 
ossession of the new firm that came‘to them in the way of business. 
Held, also, that theneweirm not having giwen notice to the con- 
trary, must be taken to have engaged the plaintiff as banian, upon 
the terms expressed in the agreement with the old firm, and to have 
taken over the balance due at the time when the new firm was con- 
stituted as a debt due by the new firm. | 


Barpso. Das AGARWALLA v. ALExANDER, Kaica, AND - 
7 aoe eee O. e 


Co. eon ‘pre bad ane 
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PARTNERSHIP AND VICINAGE, RIGHT BY , un App. 142 
See PRE-EMPTION. 


PATNI, SALE OF .. ane Sox 
See ReeuLrarion VIIL or 1819. 


= PURCHASER AT on aoe we ÅA. O. 431l 
” See Reauration VIII. or 1819. 


TALOOK— Hindu Widow— Hindu Mother, Power of, to enter 
into Compromise— Minor Son.] The word “patni talook" prima 
facie conveys an hereditary and transferable interest in land. 

A Hindu widow, as representative of the entire estate in liti- 
gation, has the same control with respect to compromise as she has 
with respect to the assertion of rights, and with respect to appeal 
against an adverse decision. Where a cause of action with regard 

_to her husband’s estate has once accrued to a Hindu widow, who 
nevertheless fails to assert her rights, no new cause of action arises 
to the heirs after her death. - 

Tarint CHARAN GANGULI v, Joan WATSON e.. AC. 437 


PATTA, CONSTRUCTION OF sa see we AVG, 226 - 


See MOKURRARI ISTEMRARI.~ 


PAYMENT INTO COURT—Judgment-Debtor—Discretion of Court 
—Interest.| When a payment is made into Court by a judgment- 
debtor in full satisfaction of the decree, but whick? the Court 
accepted and retained as a payment on account, the judgment- 
creditor can have no right to claim interest upon the whole amount 
of his decree. The Court executing the decree has a discretion 
in allowing interest, which will not be interfered with in special 


2s eee A. C. 431 





appeal. 
Pares Nata MUKHOPADEHYA v. Kisro MomAN SAHA App. 105 
OF COSTS INTO COURT ae e App. 4 
See Atimony PENDENTE Lite. i 
OF PENALTY ... sia aes ww. A.C. 233 


See Apmissron oF UNsTAMPED DOCUMENT In EVIDENCE. 


OUT OF COURT— Tazation de die in Diem. 
Kerry v. KELLY AND SAunpers ... we wo App. 5 


PENAL CODE, ss. 73 ann 74— Solitary Confinement.] Solitary con- 
finement must not be imposed for the whole term of a person’s 
impris@iment. Under section 74 of the Penal Code, it is to be im- 
posed at intervals, ` 

In tae marrer or Nyan SOx Mataser ... wv. A. Cr. 49 


, S. 188— Code of Criminal Procedure, 3. 62.) A Ma- 
gistrate issued aworder warning owners of cattle to take proper 
care of them; and that in case of disobedience or neglect, they 
would be punished according to law; and Mid punish them for 
disobedience, under section 188 of the Penal Code. 

Held, that the Magistraée was not competent, under section 62 
of the Code of Criminal Procedure, to pass such an order. The 
order contemplated under this section is in the nature of an in- 
junction, and such an order passed by a Magistrate would not be 


- 


Č 





legal. » 
That the conviction under section 188 of the Penal Code was 
illegal. e S 
lN THE MATTER OF- AMIRADDI one een eae A. Cr. 45 
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PENAL CODE, ss. 193, 194 ... Sii 
See Power OF SESSIONS JUDGE. 





s SS. 224, 225, 353— Cumulative Sentences.] Where 
substantially but one offence has been’ committed, and the acts, 
which are the basis of one charge, are the same which form the 
basis of another charge on which the prisoner has also been con- 
victed, cumulative sentences on each charge should not be passed. 
When prisoners were convicted under eections 224 for escape, 
223 for rescuing from lawful’ custody, and under section 353 for 
asing criminal force in so doing, and sentenced to separate punish- 
ments under each section, held, that the prisoners had only done 
one act, and were guilty of only one offence, and should have been 
found guilty under sections 224 and 225 of “escape” and “ res- 
cuing ” respectively, and sentenced accordingly. 
THe Queen v. KALISANKAR SANDYAL oh ww. A. Cr. 


aa ET S. 425 see ooo eee oop A. Cr. 
See MISCHIEF. 








, 88. 511.Anp 436—Attempt to commit an Offence, Acts 
sufficiently indicative of —Possession of a Fire-bail.] Held, by 
GLOVER, J., that incendiarism having, on several occasions, occurred 
in a village, produced by a ball of rag, with a piece of burning char- 
coal within it, and the prisoner one evening being discovered to 
have a ball of that description concealed in his dhoti, which con- 
tained burning charcoal, he is, under section 511 of the Penal Code, 
guilty of an attempt to commit mischief by fire. The possession of 
the instrument to commit mischief by fire, and the going about of 
the person with it, are sufficient to raise a presumption that he 
intended to commit the act, and had already begun to move towards 
the execution. These facts are sufficient to constitute un attempt. 

Held, by Mirrer, J., that the possession of a fire-ball and moving 
about with it cannot support a conviction under sections 436 and 
511 of the Penal Code. These facts are not sufficiently indicative 
of an intention to destroy a building used for human dwelling. To 
constitute an offence under section 511 of the Penal Code, it is not 
only necessary that the prisoner should have done an overt act to- 
wards commission of the offence, but that the act itself should have 
been done in the attempt to commit it. 


THE Queen v. Doran Bawrr ... mee æ.. A. Cr. 
PENALTY, PAYMENT OF ..., op ss wo «AC. 
See ApMiss1on oF UNSTAMPED Document IN IGVIDENCE. 
PERIOD OF TIME ... = yi m m A.Q 
See USER. 


; ® . l 
PERJURY —Sanction to Prosecution.) Sanction to a prosecution for 


perjury may be given by the Court before which the perjury was 
committed, at any time even aftersthe order for commitment to the 





Sessions has beengmadge. n 
In re QUEEN v. QGOLAB SING en aoe ww» <A. Cr. 
PETITION FOR ADMINISTRATION SUMMONS. 
In re SAMUEL FENN ree sis .. App. 
DIVORCE, ° 
See ADMISSION OF ——. ‘ e 
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Page 
PETITION OF APPEAL TO PRIVY COUNCIL— Diligence in 
-Filing.] In the case of a petition of appeal to the Privy Council 
beirig filed, due diligence must be shown in transmitting the appeal 
to the Privy Council, otherwise, on the application of the respondent, 
the High Court has the power to strike the petition off the file. 
GoBERDHAN Barmono v. Srimati Munus Bint +... O.C. 126 


PETITIONING CREDITOR’S COSTS X7 OTa App. 11 
See WINDING-UP. | 

PLAINT _... a is ee wee Sel O.C, 146 

See Acrt V. or 1866. See ADMITTING ——. 


—-— AND EVIDENCE, VARIANCE IN... App. 142 
See PRE-EMPTION. i 


~, FILING QF—CONFESSION OF JUDGMENT A.C. 396 
See Act VIL. or 1859, ss. 41, 97, 272, 327. 


m, RAISING ISSUE NOT RAISED BY ... me Q. C. 7 
See MORTGAGE. 


——-—--—, RECEPTION OF DOCUMENT AFTER FILING P.C. 34 
See Acr VII. or 1859, s. 39. 

———, STATEMENT IN, FACTS INCONSISTENT WITH, App. 111 
See JUDGMERT. 


PLAINTIFF, DEPOSITION OF es 
See Acrt VIII. oF 1859, s. 355. 


PLEA TO THE JURISDICTION OF THE COURT—Jurisdic- 
tion— Appeal—Bastu Lands—Act X. of 1859.] The question of 
jurisdiction cannot be raised in appeal for the first time, unless it 
appear upon the. face of the pleadings or the admission’ of the 
parties, or upon the evidence, that the suit will not lie. 

Batsu land (land used for sites of houses) situated in a town 
cannot form the subject of suits under Act X. of 1859 for enhance- 
ment. Sess 

Bastu land, which is the site of a house occupied by a ryot engaged 
in cultivating the surrounding lands, does fall under the provision of 
Act X. of 1859. 

When it did not appear on the face of the pleadings, or on the 
evidence, under what kind of bastu the land in dispute falls; and 
no plea to the jurisdiction of the Court under Act X. of 1859 
had been taken in the Courts below, the High Court will not 
remand the case to enquire under which class of bastu land the 

* subject-matter of suit falls, or entertain the point of jurisdiction in 
appeal. 
= Namuppa Jowarpar v. R. Scorr Mogcnierr ... A.C, 283 


PLEAS OF IRREGULARITY IN’ REGISTRY we A. Cr. 70 
See Act XIV. oF 1868, ss. 11,21, ° 


POINT IN PROCEEDINGS PREVIOUS TO HEARING A.C. 185 
See PowERs oF SMALL Cause Courts. 


A.C. 218 


POLICE ENQUIRY, ORDER ON... be App. 15l. 
' See CHARGE or THEFT. o 
P e 
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POSSESSION eeu eee ste gto = A. €. 23, 105, 108 
See Surr ror Possession. See DEATH OF JUDGE BEFORE .* 
JUDGMENT. See PRACTICE AS To DISMISSAL. See AD- 
VERSE . See Suir ror . See WRONGFUL ——~. 


. App. 65, 93 











-See Powrr or Hien Court. See TITLE. 


——, ADVERSE we eu ‘al ...A, C. 362, 446 
See Hinpv Wipow. See Acr XI. or 1859, ss. 11, 13, 54. 
BY LESSER aot aun ata ona App. 119 
See KUIT FOR Rent. : 
© 
meee m WIDOW ... sits PI wv» A.C. 289 





See Hinou Law. 


ONLY EVIDENCE OF TITLE—Presumption—Act 
XX. of 1866, ss. 17, 18, 48, 49— Registration— Priority— Declara- 
tion and Agreement distinguished.| A person in possession of pro- 
perty ought to be presumed to be in lawful possession until the 
contrary be shown. Beyond this, possession is only evidence, to be 
taken conjointly with other evidence to establish or impugn a title. 

A registered deed cannot, under section 49, Act XX. of 1866, 
prevail against an unregistered ‘deed under which possession had 
been delivered to the alienee. 
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SELAM Sazyxu v. BAIDONATH GHATTAK ... w. A. CG. 312 
— OF FIRE-BALL na. eo A 55 
See Penat Cone, ss. 511 AND 436. : 
gian LAND SUIT FOR, iis ies App. 28 
See JURISDICTION or CIVIL anp Revenur Courts. 
ae REGISTRY TICKET a w <A. Cr. 70 
See Act XLV. or 1868, ss. 11, 21. 
ee , SUIT FOR o bee ete w A.C. 57 
See Act XXV. or 1861, ss. 318, 404. 
a a a eee ert ees eee App. 97 
See SALE. 
e TWELVE YEARS’ TA ses g App. 44 
See Qusrer. 
POSSIBILITY OF INJURY... e  ... ee ee AM. 4il 


See TRESPASS. 
d 


POSTPONEMENT OF SENTENCE.] A sentence of imprisonment 
ought to commence from the time that the sentence is passed, unless « 
there is some lawful reason for ordering it to commefice at some 
future period. Except as in the cases provided for by sections 46, 

47, and 48 of the Crimindl Procedure Code, a Magistrate cannet 
authorize a sentence passed by him fo take place from ‘some future 
date, nor except, a$ prévided for by sectfon 421 of the Code of 
Criminal Procedure, can a sentence, which is to take place imme- 
diately, be suspended. 

In THE MATTER oF Keisnnanany BUTTACHARJEE ... A. Or. 50 


TRIAL sas ee w A. Cr 59 
See CRIMINAL Procepure*Cong, ss, 205, 366, 367. 











GENERAL INDEX. P 
. POWER OF AGENT, GENERAL OR SPECIAL . we AOU, 
. e See PRINCIPAL AND AGENT. 
— APPELLATE COURT ... dis a A, Cr 
See Acr VIII. or 1869, s. 422. 
CIVIL COURT ... ee w a oe 


See DECLARATORY DECRE. 


COLLECTOR-— Standard of Measurement—Act VI. of 
1862 (B. C.), ss.9 and 11.] Inan application or assistance to 
measure the land of a ryot under section 9, Act VI. of 1862 
(B. C.), the Collector bas no power under section 11 to fix with what 
pole the measurement is to be made, “but such questions are to be 
reserved for after-proceedings when any action is taken upon the 
result of such measurement. 
Ramanate: Raxwir v, Mucniram PARAMANIK oo. App. 


Samaan Eh G aa COURT eee 2'e 4,9 nea App. 
See ATTACHMENT. 


POR AT, 





THE HIGH COURT AS A COURT OF REVISION— 
Verdict of a Jury.| The verdict of a Jury cannot be reversed by 
a Court of Revision, even if it be a verdict of “guilty.” The only 
remedy for the prisoner in such a case is an appeal (which can only 
be on a question of law), or an application to the Executive 
Government. Nor cana verdict, pronounced bya Jury, of “not 
guilty,” be reversed-by the High Court on revision, and it is clear 
that no appeal lies from such a verdict. 

THe QUEEN v. GoRACHAND GuosE sia ae. Dp: 


HIGH COURT UNDER SEC. 15 OF THE CHARTER 
-—- Possession—Sale— Act VIH. of 1865(B. C.Y) WhereaCollector, 
having passed an order for possession of a certain tenure in favor 
of the applicant on his purchase thereof ata sale for arrears, 
reversed such order at the instance of an objector who had already 
purchased the same at a sale under Act VIII. of 1865 (B. C.) for 
arrears of rent due upon it, and had been put in possession, the 
High Court refused to exercise its powers under section 15 of the 
Charter. 

Narayant Dayr Dest v. Coanpi Caras Ogowpary App. 


_ HINDU MOTHER = a ve AU. 


See Parni TALOOK. 


e 
JUDICIAL COMMISSIONER TO COMMIT— False 
Deposition—Alternative Stateftents.] A Judicial Commissioner 
has no power, under section 172 of the Code of Criminal Proce- 
dure, to commit a witness for a false deposition given before the 
Assistant CommRsioner. 

The evidence of a writer in the Judicial Qommissioner’s Office 
to the effect that “the document, shewn to him is a deposition 
“taken before- the Assistant Commissioner ;—it appears to have 

- “been taken in due form upon solemn affirmftion, and is attested 
“ by the signature of the Assistant Commissioner,” is not sufficient 
evidence of the’prisoner having duly deposed, 

Per Norman, J., Quere notwithstanding the decision of the Full 
Bench as to the correvtness of conviction for pekjury upon alter- 
native statements. 

Tasg Queen v. Mati Kuowa ® > À. Cr. 
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POWER OF LIQUIDATORS TO COMPROMISE w <i CF 
See INDIAN Compantss’ ACT. 
——— m SELF-CONTROL, LOSS OF ee wo. A, Cr, 


See GRAVE PROVOCATION, 


© =- SESSIONS JUDGE— False Evidence—Penal Code, 
ss, 193, 194.] The Sessions Judge has no power to commit a man 
for having given false evidence before the Magistrate, but he can 
commit him for having given false evidence in his own Court. 

In the trial of a prisoner for murder, a witness stated on oath 
before the Sessions Court that another had committed the murder, 
whereas before the Magistrate he had stated as was the fact that 
the prisoner had committed the murder. 

Held, that such witness was guilty under section 193, and not 
under section 194 of the Penal Code, as he did not know that h 
would cause a conviction for murder. 


TuE Queen v. HARDYAL i Wt, x, a Be Oe 
POWERS OF PROTECTOR OF LABORERS ... wo Aa Cr. 
See Act VI. or 1865 (B. C.), ss. 31 anv 32, 
_____...—_- REVENUE BOARDS ... = App. 


See SETTLEMENT. « 


SMALL CAUSE COURTS—Reference to High Court— 
Application for Néw Trial— Point in the Proceedings previous to hear- 
ing— Act X. of 1867, s.1—Act XI. of 1865, s.22— Evidence]. When 
the judgment of a Small Cause Court is called in question by one of 
the parties on a point of law, such as that damages have been 
assessed on a wrong principle, his proper course is to apply for 
a new trial. The facts not being disputed, the Judge may grant 
a new trial as to what amount ofdamages were sustained; and in 
determining that question, he may alter his opinion as to the prin- 
ciple on which damages ought to be assessed, and upon the new 
triai assess them on the proper principle. 

Where n Judge considered it inequitable to reject plain- 
tiffs books when they made for him, viz. as to amounts lent to 
defendant, and-to accept them when they were against his interest, 
viz. in the amount of repayments credited to defendant, and 
therefore disregarded both descriptions of entries equally, but 
gave a decree in plaintiff's favor for such entries as were proved, 
without dedicting the items credited to defendant, Aeld that 
entries in an account book, whether on the credit or debit side of 
the account, are not conclusive evidence either of amounts pæd or 
of sums actually due which the Judge is bound to believe. The 
Judge was bound to look at the whole of the entries in the plain- 
tiff's book to give credit to such of them as he believed to be true, 
and to discredit those, if any, which he believed to be false. 

A question of law arising on an application for a “new trial is a 
question which may pe referred to the High Court for its opinion 
as a question within the meaning of section 1, Act X. of 1867, 
arising at any pojnt in the proceedings previous to the hearing of 
a suit. The hearing in a new trial is a®hearing within Act XL. of 
1865, section 22. An application for a new trial is a point in the 
proceedings previous to the hearing. 

Isan Cuanpra Sine v. Haran SIRDAR we. Aa G 
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PRACTICE ... 


See Appi vTioNAls Written STATEMENT. 
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PRACTICE ves ene Í z% asst s+ =os App 
See APPLICATION FOR Summons TO crre WITNESSES. 


AS TO DISMISSAL—Possession—Title—Act VIII. of 
1859, $. 246—Fraud—Evidence— Error in Law.| Ina suit brought 
under section 246, Act VIII. of 1859, for establishment of right, 
held, that the plaintiff's failure to prove his possession at the time 
of the institution of the suit is not sufficient for its dismissal. 

. The question of title should be tried according to the meaning 
of thatsection. Section 246, Act VIII. of 1859, distinguished from 
section 15. It is often the case that fraud cannot be established 
by positive proofs, and on the other hand itis not to be presumed 
from circumstances of mere suspicion. It is generally shewn by 
such circumstantial evidence as overcomes the natural presump- 
tion of honesty and fair dealing, and satisfies a reasonable mind 
that such presumption has been displaced. The investigation of 
a case upon a portion of the evidence, excluding the other por- 
tion under a mistaken impression that it was not legal evidence but 
conjecture, is an investigation erroneous in law, and is likely to 
produce an error in the decision of the case on its merits. The 
mode in which evidence is to be dealt with discussed. 

Maruora Panpey v. Ram RUCHA TEWARI ae AOU, 


—— IN APPLICATION FOR ALIMONY as App. 


See ALIMONY PENDENTE Lire. 


PRE-EMPTION— Right by Partnership and Vicinage--Variance in 
Plaint and Evidence.) When a plaintiff seeks to establish his 
right of pre-emption upon the ground of partnership, he cannot 
obtain a decree upon the ground of vicinage. 


poeman 








Surv Sogar Mursrcx v: Lana Harr Susar Sine ... “© App. 

eee RIGHT TO ... Tr ve wee SAO: 
See Manomepan Law. 

————---—--—~, SUIT FOR ... os ais . App. 


See VALUATION OF LAIM. 


PRELIMINARY INVESTIGATION BY MAGISTRATE... A. Cr. 
See FALSE Evyipence. 


PREMISES, SALE OF MORTGAGED... i App. 


See SUIT TO ENFORCE a LIEN on LAND. ° 


PRESCRI@TION—Presumption of Lost Grant—Light and Air—Ob- 
struction.| In a suit to remove an obstruction to the enjoyment of 
light and air and for damages, held, by Markey, J., that in 
cases where English law is applicable, the law of prescription is 
that existing in England prior to the passing of the Prescription 
Act, Althoughethe enjoyment of light and air as of right for 
upwards of 30 years is evidence from which an enjoyment from time 
immemorial may be presumed, yet, inasmuch ‘as the period of legal 
memory is about 700 years, th® claim by prescription in this 

. country is defeated by theefact that English* law® has only been 
introduced here for about 200 years. Where an easement has been 
enjoyed for upwards of 20 years, the presumption of a grant is a 
question of fact, and not of law. Distinction drawn between posi- 
tive and negative servitudes. a 

Held by Peacocx, C. J.—A right to air may be acquired by 
express grant, but it cannot be sequired merely by presumption 
arismg from user, whether the presumption is a presumption of 
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prescription or not. The only amount of light which can be 
claimed by prescription or by length of enjoyment, without an 
actual grant, is such an amount as is reasonably necessary for the con- 
venient and comfortable habitation of the house. ‘The uninterrupted 
enjoyment of light for 20 years acquiesced in by the owner of the 
gervient tenement raises a presumption of right, which, in the 
absence of any evidence to rebutit, ought to be acted upon by those 
who have to determine the facts. Such presumption is one of law, 
and not of fact. £ 

Held by Norman, J.—Servitudes are known and recognized 
both in Hindu and Mahomedan law. A right to the unobstructed 
access of light is not a property or interest in the light itself, nor 
a right to be enjoyed in or over the soil of the adjacent owner. 
By analogy to the law of limitation, an adverse and uninterrupted 
use of an easement for 20 years confers a right to it: therefore 
where the access of light and air, through the windows of a house, 
has been enjoyed for 20 years, and there is nothing to rebut the 
presumption of title, the law implies an obligation on the part of an 
adjoining owner not to interrupt the free access of necessary light 
and air through such windows. 

Bagram v. KHETTRANATH KARFORMAH... ie OCS. I8 


PRESCRIPTION — User.] A party claiming the right of user by pre- 
scription over the property of another, must show not only that the 


right has existed from ancient days, but also that it has been exer- 


cised as of right, and has not been interrupted. 
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MALLIK JawaAp-un-Hue v. Ram Prasap Das wv AC. 281 
PRESCRIPTIVE RIGHT `. oes ses w A.C. 325 
See USER. 
PRESUMPTION = say Ji re A. C. 124, 312 
See Hinpu Faasunry. See Possession. 
— pe T sad ees we A. Cr 383 
See Grave PROVOCATION. 
ne me sas sii pie sisi . App. 48 
See Pusptic Roan. 
peice OF LOST GRANT .,.. see ws O&g<coC 18 
See PRESCRIPTION. 
een ee UNDER s. 4, ACT X. OF 1859. saat App. 88 


See ENHANCEMENT oF Rent. 


—— Act X. of 1859, s. %5—Rent.] In determining 
whether a party is entitled to the benefit of the presumption, under 
section 15, Act X. of 1859, or not, the question to be tried is not 
whether the rent has been paid at a uniform rate, bit whether it 
has not been changed within 20 years prior to the institution of the 
sult. + 


AHMED Art v. GOLAN GAFAR as .» App. 40 
e d 


e 
PREVIOUS SUIT .. iiy si o wo. A. C. 378 
See Aot X. or 1859, s. 77. 





PRINCIPAL AND AGENT—General or Speciul Power of Agent— 
Evidence of Ageney— Witnesses] Where the evidence goes to show 
that a particular person, saisi to b@ the agent of the defendant, was 
really his general agent, and did transact business of various kints 
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for his principal, it is unnecessary to prove any special power en- 
abling him to enter into a particular contract of bargain and sale. 

Per Macrurrson, J.—The extent and nature of the powers 
vested in an agent are not so much matter of law as matter of fact. 
If it be proved that a person acted ordinarily as an agent for the 
defendant in buying and selling articles of merchandise, the fact of 
his not being proved to have previously purchased a particular 
kind of article, would not necessarily operate against the plaintiff's 
case. The Court in deciding the question of agency must look to 
the general evidence on the record. 

A Court of first instance decreed a case ex parte in favor of the 
plaintiff, and at n re-hearing, did not recall the plaintiff’s witnesses, 
whom therefore the defendant had no Spportunity to cross-examine, 
andagain gave a decree for the plaintiff The lower Appellate 
Court rejected the evidence of plaintiff's witnesses, and reversed 
the decree. 

Held, that the Court of first instance should have recalled the 
plaintiff's witnesses, and given the defendant an opportunity of 
cross-examination. Case remanded accordingly, 

Ram Baxs Lar v, Kisnort Monan SHAHA seg. ce O. 278 


PRIORITY ... ee i = = .. A. C. 1, 312 
See MORTGAGE. See POossEsSSION. 


—-~-»—-_— OF UNREGISTERED DEED cr . A.C. 394 
. See Act XX. or 1866, ss. 2 anv 50. : 


‘PRISONERS, EXAMINATION OF ... oes ” 
See CRIMINAL Procepure Cops, ss. 205, 366, 367. 


PRIVY COUNCIL. 
See Puriti6n or APPEAL TO ——, 


a, RULE OF es ee » PLC. 34 
See Acr VIII. or 1859, s. 39. - 


PROCEEDINGS PREVIOUS TO HEARING ... s A.C. 185 
See Powrrs or Smart Cause Courts. 


—— a TO KEEP DECREE ALIVE ... ri App. 142 
See Execution or DECREE. 


PROCEDURE m m ee a AL Or. 4, 20 
See Act XXV. or 1861, s. 62. See Evrpence ar Foum- 
m ER TRIAL. 


A. Cr. 59 


P nig nee akg . <A C. 862 
See Hinpu Winow. See Summary ——-, 


, ILLEGAL aoe i oe « A. Cr. 68 
See Cops or ÜRIMINAL PROCEDURE, ss. 66 anp 180. 





EY we me 


e 
—> t- Jurisdiction of Collegtor under Stamp Act.] An appli- 
cation was made to a Collector, under section 50, clause 2 of Act X. 
of 1862, to replace a damaged stamp by a new one. As it appeared 
the stamp had been tampered with for fraudulent purposes, the 
Collector made over the parties to the Magistrate for ‘trial. Held, 
that the document not being given in evidence in any proceeding 
in Court, the Collector-was not bound to proceed under sections 
169, 171 of the Criminal Procedure, Code. 
$N RE THE Quen v. Gour Monan Sew. ... we * À. Cr, 6 
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See FORGERY or REGISTERED Bonyp. See PERJURY. 
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PROCEDURE, SUMMARY: ; on A.C. 387 
See GUARDIAN. 
PROCESS, COST OF SERVICE OF _... App. 25 
See Act XXIV, or 1861, s. 2. 
PROHIBITORY ORDER ia : bie A. ©. 320 
See Act VIII. or 1859, ss. 236, 243. 
PROMISSORY NOTE O. ©. 180 
See Usury. 
PROOF e baa si i A. C. Note 99 
See ParrrcuLaR TITLE. 
aemmaenenenenn nn ae eee ee oe ee App. 118 
See Riaut or Way, 
OF RECEIPTS . Pe A. C. 280 
See Surr ror RENT. 
TITLE ... A. Cr. 17 
See MISCHIEF. 
m ONUS OF ... isi Si A.C. 70 
See EXECUTION. ' $ 
na eae ee A a 61 
See KABULIAT, ep 
PROPER CUSTODY ... ui See A.C. 258 
See DOCUMENT. 
PROPERTY. . 
See INMOVEABLE —, 
memen BOUGHT IN AUCTION-SALE ... » A.C. 301 
See Sort ror REFUND or Purcaasse-Money. 
, DIVESTING OF ioe «ACG 421 
See ROUNDS or Acrion. ~ 
meee nerean JOINT. 
j See IMPROVEMENT OF . 
, MOVEABLE AND IMMOVEABLE Ò. C. .92 
See Rrenur or Hinu éV IDOW TO ALIENATE. © 
nee OF DECEASED HUSBAND Se P.C. .57 
' See ALIENATION BY Hinpu Wrvow. 
m PENDING APPEAL o no e FEB 4 
i See ATTACHMENT oF ——. 
i PURCHASE OF, BY JUDGMENT-CREDITOR, A.°C. 320 
See Act VIII, or 1859, ss. 236, 243. 
PROSECUTION, IRREGULARITY IN COMMENCEMENT °- 
OF a eis Bek ve eee sie . Cr. 67 
See CODE OF ÜRIMINAL PROCEDURE, ss. 66, 273, 426, 439: 
—— , SANCTION TO T% .. A. Or. 9, 10 
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PROSTITUTE se sa “es ore .. App. 9 
See Surr rox DIVORCE. as 
———_—— , REGISTRY OF _ a A. Cr. 70 
See Acr XIV. or 1868, ss. 11, 21. 
PROTECTOR OF LABORERS, POWERS OF ... wv. «A. Cre 39 
See Act VI. or 1865 (B. C.), ss. 21 ann 32. 
PROVOCATION. 


See GRAVE -———. 


PUBLIC ROAD sei ue eee swe . A.C. 298 
See JURISDICTION. af 


Criminal Procedure Code, s. 320—Finding of 
Civil Court.] A Magistrate finds, under section 320 of Criminal 
Procedure Code, on a dispute between R and P, that the publie 
have been in the habit of using a certain road over P’s land, for 
carts, &c., and accordingly directs it to be opéned (i. e. by removal 
of obstructions). P brings a regular suit against R in which the 
issue is, whether the road is public or not: this is found in the 
negative, except as to a foot-path; costs are apportioned, and the 
cart-way is ordered to be-stopped. R appeals on the merits, and P 
files a cross-objection : the first judgment is affirmed. .On special 
appeal by R (as to the mode of dealing with the proofs), held, 
the finding of the Civil Court was beyond its competance,-and the 
suit was not such as contemplated by section 320, viz., to test the 
the right of ‘ exclusive possession.’ 
Prani Lat & Co. v. E. G. Rooxs esa « A. ©, 305 


nner UPISAiction of Civil Court—Act XXV. of 1861, 
s. 8308—Special Appeal—Presumption.] Under section 308 of the 
Criminal Procedure Code, an order was obtained by the defendant 
from the Magistrate of a district declaring a road to be a public 
road, The present suit was brought by the plaintiff to set aside 
that order, and that the road be closed. Held, the Civil Court had 
no jurisdiction to entertain the suit. Held by Maxxsy, J., that 
whenever an objection is made to the want of jurisdiction for the 
first time in the High Court on special appeal, every presumption 
should be made in favor of the jurisdiction of the Courts below. 

E. G. Rooxe v, Pyari LAL eee l App. 43 


———— SERVANT, DISOBEDIENCE OF ORDER OF... App. 149 
e See Act XXXI. or 1860, g. 26. 
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-PURCHASE, AGREEMENT TO nee ae æ. 0.0. 785 
See Equrry or REDEMPTION. 
MONEY. f 
See SUIT FOR REFUND or——. 
t, REFUND OF a a A. O 353 
See VENDOR ANP PURCHASER. > 2 
OF” PROPERTY BY JUDGMENT-CREDI. 
TOR 4... bie 2 ae saa oes A. ©. 320 
. See Acr VIIL or 1859, ss. 236, 243. | 
PURCHASER ia ar a ae we (On -H 
a See AGREEMENT NOT TO PARTITION. 
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PURCHASER AT A PATNI SALE ... a A 
See ReeuLarios VIL. or 1819. 


m, CERTIFIED ... 
See Act VILL. or 1859, ss. 259, 260. 


—— n OF SHARE OF MORTGAGED PROPERTY, 


See MORTGAGE. 


ZEMINDARI ... 
See Act XI. or 1859, ss. 11, T3, 54, 


-——, RIGHT OF 
See MINOR. 


PURCHASERS OF MORTGAGED PREMISES... 


See APPORTIONMENT. 


QUARRIES, STONE... bu R 
See Acr X. OF 1859, 8. 4 


p 


QUARRYING se. O 
See Act x. OF 1859, S. 4, 


RAISING ISSUE ac sis pe 
See MORTGAGE. 
RAJ. 
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See SugcEssion ro ——. 


RATE OF INTEREST BY HINDU LAW _... ‘ng 
See Usury. 


REALIZATION OF MONEY UNDER DECREE: 


See Soir ror ——, 


RECEIPT, ADMISSIBILITY IN EVIDENCE OF nŭ 
See Act XX. of 1866, ss. 17, 49. 


RECEIPTS, PROOF OF 


See Suit FoR Rent. 


RECEPTION OF DOCUMENTS AFTER FILING 


PLAINT ies 
See Acr Vit, OF 1859, 8, 39. 


EVIDENCE 
_ See Aor VIIL or 1859 Pss. 355 AND 37 6. 


RECOGNIZANCE. . 


See FORFEITURE OF 


RECORD, SUBSTITUTION OF NAME ON... rise 
See Apmissinmigy or EVIDENCE. 


RECURRING CAUSE OF ACTION °... 


See MALIFANAS 


REDEMPTION. œ 
See EQUITY OF oo 


REFERENCE TO HIGH COURT 
See POWERS or SMALL Case Counts. 





357 


130 


45] 


‘230 


34 


346 


214 


102 


138° 


GENERAL INDEX. Ixxix 


Page 


* REFUND OF PURCHASE-MONEY ... on . A.C. 353 
See VENDOR AND PURCHASER. See Surr ron ——. 


REFUSAL TO REGISTER—Act XX. of 1866, s8. 32, 83, 84— Regis- 
trar—Sub-Registrar.] A deed of sale of land situated in the Regis- 
tration District of Calcitta, was executed and presented by the 
purchaser for registration. The vendor appeared personally and 
admitted execution, but refused to endorse the deed on the ground 
that she did not intend to sell, but only to renew a certain deed of 
mortgage. The Registrar refused to register the deed. The pur- 
chaser petitioned under section 84 of the Indian Registration Act, 
Act XX. of 1866. It was objected on behalf of the vendor that 
an appeal should have been first made to the Registrar-General in 
accordance with the proviso in section 83 of the Act, as the refusal 
was made by, the Registrar as Sub-Registrar. Held, that the pro- 
viso in section 83 applies solely to the case where the Registrar 
for a district, including a presidency town, passes an order on an 
application which relates to such a portion of his district as is not 
included in a sub-district. + 

The order so passed becomes the order of a Sub-Registrar, and 
is not within the words of section 84 which give a right of petition 
to the District Court, but in such case an appeal first lies to the 
Registrar-General. 

There being no evidence that the premises which were the subject 
of the deed of sale were situated in a part of Calcuttg not formed 
into a sub-district, the Court will infer that the order was made by 
the Registrar as Registrar, not as Sub-Registrar. The Registrar 
was justified in refusing to register the deed, on the ground that 
the vendor, one of the parties to it, refused to endorse it. 

In THE MATTER OF THE [NDIAN REGISTRATION Act AND BRAJA- 
NATH PYNE AND ÅRMALA Dasr s . 0C. 60 


— —___—- Effect of Execution of Deed required by 

Law to be registered—Joining Causes of Action.| The owner of a 
share in a talook granted a se-patni patta thereof to the plaintiff, 
but before registration granted a se-patni to the Bengal Coal Com- 
pany. In a suit against the owner and the Company for possession 
of the se-patni talook, for damages caused by the refusal to regis- 
ter, and also for compelling registration of the se-patni patta, 
held, that three distinct causes of action were improperly joined ; 
that the suit was not maintainable in a Civil Court, as the plain- 
tiff’s title rested upon an unregistered deed; that there was no 
cause%f action as against the compamsy -to enforce registration of 

: the patta; and that a distinct stipulation is not necessary to bind 
a person to cause registration*of a deed required by law to be 
registered, but he virtually agrees to do so when he executes a 
contract, which by the law in force requires registration. - 











Prusnura t Hazra v. T. M. RoBINSON .. w App. 49 
REGISRERED BOND. ° 
See ForGery or . © 
e 
REGISTRAR e = ae OK 60 
See REFUSAL TO REGISTER. 2 
REGISTRATION _... 5 A.C. 68, 312, 353, 394, 451 


See Act XVI. or 1864. See Possession. See VENDOR 
AND PURCHASER. SeegAcr XX. or 1866, ss. 2, 50. 
2 See Act XX., or 1866, ss. 17,°49. 
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REGISTRATION App. 1, 125 


See AGREEMENT FoRLESSE. See Dexsp or SALE. 


oe aan nee eae ous ous O. C. 90 
See [MMOVEABLE PROPERTY. 











Notice—Suppression of Fact—Loss of Lien.] In 
execution of a money-decree, the detree-holder caused the right, 
title, and interest of the judgment-debtor in a certain property, 
which had been mortgaged to him by a registered bond, to be sold, 
but without notice of the existence of sach liên. He afterwards 
obtained a decree upon the bond, and sold it to the defendants, who 
caused the same property to be attached. The purchaser interven- 
ed under section 246, but without success. On suit by the pur- 
chaser, to establish his absolute right, keld, that as the defendants’ 
vendor had suppréssed the fact of the charge, and thereby induced” 
the plaintiff to purchase as the absolute property of the judgment- 
debtor, they were now precluded from setting up his lien, 
Duras Sirgcar v. Keisuna Kumar Baxsur wv A.C. 407 








-——- OF DOCUMEN T— Act XX. of 1866—Specific Per- 
JSormance of Agreement.| The plaintiff lent defendant rupees 20,000, 
and received a document in the following terms :— On demand we 
“ promise to pay S. V. Mutu Ramen Chetty and ©. T. A. Chiniah 
t Chetty the sum of rupees twenty thousand, value received.” Memo, 
“._For the abo¥e promissory note, the grant of the dockyard and 
“t offices to be deposited in three days, and a proper agreement drawn 
“out. The time of credit to be one year or eighteen months, the 
“interest at Rs. 1-10 per cent. per mensem.” 
In a suit to compel specific performance and for damages in breach 
of the agreement contained in the above Memo., keld, that the Memo. 
contained an agreement of which a Court of Equity would grant 
specific performance, had not defendant rendered specific perform- | 
ance impossible. Held also, that the document did not contain an 
agreement creating an interest in land, and registration was not 
therefore necessary to render it receiveable in evidence under the 
Registration Act XX. of 1866. The fact'that the document was 
received in evidence without a stamp was no reason for reversing 
the decision in appeal. 
Marx Bruopep Curr v. S. V. Moruo Ramen Cuerrry A. C. 126 


REGISTRY OF COMMON PROSTITUTES ... a Å. Cr. 70 
See Act XIV. or 1868, ss. 11, 21. ° 











TICKET, POSSESSION OF Pee .. A.Cr 70 
See Act XIV. or 1868, ss. 11, 21. 
REGULATION—17938—IIL, s. 8 se Les °... AG 91 
See DECLARATORY DECREE. 
d 
—— s e S oe . PRO 37 
See LIMITATION. 
VIO. ‘ae dee see App. 102 
See MALIKANA. 2 
nosene 1798—L., s. 2 i ave a. AG 141 
See Drvosit or Morreaée DEBT. a 
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REGULATION—1]804—V., s. 15 a w = AC 
See ÅPEEAL FROM ORDER or Mia ae 
eet 80s 1. . A.C, 
See Act XI. OF che Ss. il, 13, 54. 
1806— XVII., s. 7 2 ‘a we | AO, 
See DEPOSIT OF Morraace Dest. : 
a  , S, 3 ates Sar ÀC. 
See NOTICE oF FORECLOSURE OF MORTGAGE. 
e] 809— VII., a.e s.. A. C, 


See APPEAL FROM Ose OF MAGISTRATE. 
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446 


135 


172 
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1814—XIX., s. 9-—Act X. of 1859, s. 13—Lands 


App Cia to Dwelling-House— Enhancement of Rent.| ‘The 
defendant had ‘been declared entitled under section 9, Regula- 
tion XIX. of 1814, to hold certain lands as attached to his dwelling- 
house, at an equitable. rent payable to the landlord. The landlord 
subsequently sued in the Revenue Court for enhancement of rent of 
these le nds. Held, that a suit for the rent of such lands could not 
be maintained in the Revenue Court. Held, also, per Grover, J., 

that the rent so fixed on that land must be considered the fixed 


rent of the homestead of the house and ground, and not, therefore, , . 


capable of enhancement. 
Snaw KEAIRUDDIN AHMED v. ŞHEIKH Appuyn Rant A.C. 


1819—VIO.— Sale of Pame aonb by De- 
faulting Tenant—Purchaser ata Patni Sale.] A saleunder Reg. VIII. 
of 1819 does not, ipso faclo, annul all tenures created “by the 
defaulting patnidar, but the purchaser, if he thinks proper, can 
avoid them. 

Mapuvsupan Kanpo v. RAMDHAN GANGULI wo ALO 











t 


= 1825X, s. 4, 0L. 2 ... EC 
See LAND Sepia ATES FROM Estare BY CHANGE IN 
Course or RIVER. 


— 1829-—~T., 8. 3, CL. I, & S, 7 ews ees A. C. 
See APPEAL FROM OrpER or MAGISTRATE. 


REJECTING APPLICATION. 


Tamen a 





See GROUND FOR ——. 

REJECLION ON APPEAL ... ae RC, 
See ADMISSION OF Uneraftrep Document IN EVIDENCE. 

RELEASE FROM ATTACHMENT... m a- App. 

Gee EXECUTION, - 

RELIEF tbe e ee¢ stë qto 4st Å. C, 
See DECLARATORY DECREE. 

RELINQUISHMENT OF CLAIM ite iii ii ArU., 
See Acr VIIL®or 1869, 8. 7. ~ 9 

REMAND ... ee a de ACON 

e See Act SHIT. OF “1869, S. 422, 


Cae AET a aan] baa oon wae aad as A, C. 


See ExporsENENT, ® i 
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REMAND—Act VIIT. of 1859, s. 148—-Fresh Evidence.) When 
a case is remanded by an Appellate Court for a trial under section 
148, Act VIII. of 1889, the Court of first instance has no authority 
to receive new evidence, nor the lower Appellate Court to decide 


thereupon. 
Papma Locuan v. Srrpar Kuan ose ». App. 
RENT ates .. App. 


See PRESUMPTION. See Unnancement or ~—., See Sutr 
FOR See Suit FOR ARREARS OF ——=, See Suit 
FOR ENHANCEMENT or ——, See Suir ror Money 
PAID AS ——~, 





—- CLAIM FOR... Sp ies aes ; 0. C. 
See LANDLORD. 

——-, ENHANCEMENT OF 7 s . AG, 

i See Ree. XIX. or 1814, s8. 9. 

m- OF STONE QUARRIES Ki fos vw A.C, 
See Act X. or 1859, s. 4, 

m OR TENURE, DIVISION OF ... sf we AC 
See Hinpu Law. 

——-—, SUIT FOR ARREARS OF +. re .- App. 


See ÅDMITTING PLAINT. + 


ne em Tenure— act VIIT of 1865, s. 16 —Act X. of 1859, s. 77— 
Incumbrance.] In asuit foravrears of rent, the defendant set-up in 
defence that the relation of landlord and tenant did not exist, ag 
the tenure of the plaintiffs’ superior landlord had been sold for 
arrears of rent, and that under section 16, Act VIII. of 1865, 
the plaintiffs’ tenure had lapsed, and that he had paid rent to the 
purchaser of the rights of the superior landlord. Under section 

7, Act X. of 1859, the purchaser intervened. 

Held, that the issue to be tried in the case was “the actual and 
bond fide receipt of rent by the intervenor up to the time of the 
suit.” 

The meaning of the words “the receipt and enjoyment of the 
rent before and up to the time of the commencement of the suit” 
(Sec. 77, Act X. of 1859) explained. e 

Held, that the sale of a tenure under section 16, Act VIIe of 
1865, does not ipso facto annul Àl incumbrances, but certain incum- 
brances are recognized by this section to survive such sale. 

Musst. Umasunpart Dasi v. Brrsutn MANDAL e A.C. 


RENTS— Mesne Profits.) When adecree-holder obtains possession of 
an estate in execution, he is not at liberty to sue the ryots for. rents 
falling due before the gate of his taking possession. His propgr 
course is to sue the late wrongful pgssessor for mesne profits includ- 
ing the rents. ae 

Umes Caanpra Roy v. Saastipar MOOKFRIEE ... App. 


REPRESENTATIVE, LEGAL a a mo À, 
See ACT XXVII. or 1860. 


REPRESENTATIVES OF DECEASED PERSON. 


See SUIT AGArnaT e——. 
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‘ Page 
RES-JUDICATA se . App, 84, 37 
Sed Kauntat. See Surt AGAINST Sunery or DEPAULT- 
ING ‘Tenant, 
RESPONSIBILITY OF SANDERS a COMMON ASSEM- 
BLY FA ae P.C. 44 
See EVIDENCE. z 
RE-UNION .. m pe . AG 7 
See Hinpv Fanity. 
REVENUE, BOARDS, POWERS OF ... i bis App. 82 
See SETTLEMENT. 
e COURT, 
See Suit TO REVERSE ÜRDER OF ~—. See JURISDICTION 
or CIVIL AND ——. d 
n GOVERNMENT ‘iat ‘ive at App. 47 
See Mryat. 


e- SALE FOR ARREARS OF GOVERNMENT App. 144 
See Acr XI, or 1859, 


REVERSIONARY HEIRS 0 we. 862 


See Hinpu Winow. 
REVERSIONER “ee : ats se ° æ A.C, 196 
See DECLARATORY Decrer. 
“a recente oe ase Gs eos aoe QO. C. 70 
See Hinpu Law. 
REVIEW _... sss sae sae se n» App. 33 
: See Limitation. See APPLICATION FoR -——. 
————, APPLICATION FOR... n n POA 8S 
See DISCOVERY OF FRESH EVIDENCE. 
m OF JUDGMENT . A.C. 346 
See Act VIII. or 1859, ss, 355 AND 376. 
REVISION ... ae a a3 eu ee Oe 3 l 
e See Pownr or Hien Court. 
REVIVAL OF DECREE e., App. 94 


See IMPROVEMENT or JOINT Peover, 


RIGHT OF A HINDU WIDOW TO ALIENATE MOVEABLE 
AND IMMOVABLIS PROPERTY.) A Hindu widow has power, 
with the consent of the reversionary heirs, to make a valid aliena- 
tion, for religious purposes, of property, moyeable or immoveable, 
left by her husband. 

Where n Hindu widow dedicated property by deed to the worship 
of an idol, and the property was given to trustees In trust, after the 
death of the widow, to permit the male heirs of her late’ husband 
to _receive the rents, keld, that such heirs were entPiled to actual 

ossession and to the rents ‘of the estate, provided they devoted 
it according to the provisions of the deed tothe worship of the 
idol. 
eBraganatny Barsaxe v, Maritan Barsann we 0C, 92 


~ 


lxxxiý GENERAL INDEX. 


Page 


RIGHT TO OUTLET FOR WATER—User.] In a suit ta close up 
an outlet of water opened by the defendant, the lower Appellate 


Court found that the “ outlet or seuch (cz B) ” was used barabar 
(aaraa) all along, and that therefore the defendant had a 


right of user. 

Held, that an enjoyment for at least 12 years is necessary to 
create a right by user, and that user by the defendant for that 
period, at least, had been found. 

KARTIK CHANDRA BIRKAR v. Kartix Coanpra Der A.C. 166 


—— OF PURCHASER ... E sie a A.C, 426 
See Minor 


——-———-—- WAY—Proof—FParticular Route.] Ina suit for decla- 
ration of a right of way over the land of another, the plaintiff 
must prove the particular line over which he claims the right.” 
Mere proof of a right to pass over the land without proving the 
particular route, will not entitle a plaintiff to a decree. 

Rapwanata SueRacwarst v. Baronatnh Bear KABIRAJ 


App. 118 


User.) The finding that a right of way had 
been “formerly” exercised is not a sufficient finding to indicate 
the length of time for which the right had been exercised, and is 
therefore insuflictent to prove a right of user. 

Kersana’ Caanprka CHUCKERBUTTY v. KRISHNA CHANDRA 

" BANIK Sai P : . ws. “ASC. 211 


——- ONE DECREE-HOLDER AGAINST ANOTHER, App. 122 
See Acr VIII. or 1859, s. 246. 











: TO MAINTAIN SUIT = os . OC. 96 
See Denivery or Bint or Costs. 
————. OF OCCUPANCY su ae ae - .. App. 123, 138 


See Acr X. oF 1859, s. 6. 
A. C. 178 


ee I T_T tT | 


See Act X. or 1859, ss. 6 AND 7. 


—-—_— BY PARTNERSHIP AND VICINAGE ‘i App. 142 
See PRe-EMPTION. = 


~ “a 





“pts. PRESCRIPTIVE .. e o = a ALG. 325 
“a 2 See USER. 
=a TO PRE-BMPTION ... | sis „. <A, © 296 
. See MawomeDan Law. 
s 
RIVER, CHANGE IN COURSE OF. 
See LAND SEPARATED FROM ESTATE BY ——., @ 
» 
ROAD. 2 ad & 
See Pustic i ; 
sse PUBLIC. * «. vs ae ee . A, Ca 295 
See Junispigrion. , 
———, SUIT FOR CLOSING @ on ne . A.C. 351 
' Sce JURISDICTION. ? m 
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ROUTE, PARTICULAR oe sig i a App. 
See Rieur or Way. 


RULE OF PRIVY COUNCIL ... ae re par. PeO, 
See Acr YIL. or 1859, s. 89, 


TO SHOW CAUSE— Sufficiency of Afidavit], A Recorder 
refused an application for execution against certain defendants, who 
came in and confessed judgment before any issue of summons in 
the suit. The plaintiffs then appealed to the High Court by peti- 
tion, for an order that the Recorder should issue execution against 

- the defendants, or that he should show cause for not doing so. The 
affidavit did not state whether any decree had actually been made. 

Held, the affidavit was insufficient; the Court cannot grant a 
rule-to show cause, unless it is satisfied that the rule should be made 
absolute, if no cause be shewn. 

In gE Comproin D’Escompre DE Paris v, Currie ... App. 





RYOT. 
See Sort ro EJECT —~—. 


——-—, CULTIVATING wes TA ied s is. Ge 
See Mesne PROFITS. 


———, KHODKAST .. 


; ese .» App. 
See Acr X. or 1859, s. 6. 


153 


88 


123 


SALE * ... App. 65, 107 


See Powrr or Hier Court. See GROUND ror REJECTING 
Aprrication. See DEED OP ——. 


Suit for Possession— Ground of Deceree—Act VIII. of 1885, 
(B. C.), s. 16—ZIncumbrance.] Atasale held under Act VIII. of 
1865 (B.C.), the defendant purchased a shikmi tenure, and obtained 
possession thereof. Subsequently he ousted the plaintiff from 
certain lands, and hence the suit by the plaintiff for recovery of 

ossession thereof, on the ground that property in dispute was a 
fakhiraj tenure created by the Raja of Tippera, and that the 
plaintif was owner thereof, partly by purchase, and partly by inherit- 
ance. The lower Appellate Court found as a fact that the late 
shikmidar and not the Raja had granted the lands in dispute as 
bramatar, but not in favor of the person through whom the plaintiff 
claimed. It however passed a decree in favor of the plaintiff, as 
he had’ been unlawfully dispossessed. - 

Haid, that the plaintiff having failed to prove the case, as set up 
by him, and upon which he claimed, cannot be entitled to a decree 
upon grounds other than those stated in the plaint. 

Held, that under section 16, Act VIII. of, 1865, the incum- 
brarices created by the former holder was voidable by the auction- 
purchaser, and éhat the plaintiff should show that the former holder 
could create such right. 
elswar CHANDRA ÜHUCKERBUTIY V. Bistå Catnpra CHUCKER- 

BUTTY n sue W eas ee ww» App. 


- + i hg # 
——., AUCTION... f l A. ©. 


Í See Surr ror REFUND or Purcuase-Money. 


— CONDITIONAL ana oan oan ane A. C, 
See Deposit or Moxrraice Dest. . 


———, DEED OF CONDITIONAL» .. p ... w A. C. 
i ° See Act XX. or 1866, ss. 17 anv 49. 
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301 


141 
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SALE, DEED OF ... . a Paks BG 


See ALIENATION BY Hinpu Wipow. 


—————, UNREGISTERED... re ae AC. 
See Act XX. or 1866, ss. 17, 49. 


——- FOR ARREARS OF GOVERNMENT REVENUE, App. 
í See Act XI. or 1859. 





——— IN EXECUTION OF DECREE i a Ber 


See Acr VIII, or 1859, ss. 259, 260. 


m SS ses eos A. C. 
See MINOR. 





DECREES—Fraud.] The plaintiff 
purchased the right, title, and interest of a judgment-debtor in a cer- 
tain jumma sold in execution of a Small Cause Court decree. Sub- 
sequently, the same land was sold by the same creditor in execution 
of another deccee obtained in the Collector’s Court, and the 
defendant purchased. In a suit to set aside this second sale, held, 
‘that, when a tenure has once been sold .in execution of the decree 
of a Civil Court, the Collector’s Court has no power to put it up 
again as the property of the former tenant. 








SAMIRADDI Kuaznirra v. Hanis CHANDRA... . A.C. 

—— BY GUARDIAN bes aA ‘as ve À. C. 
See Manomrpan Law. 

—- OR MORTGAGE, ALIENATION BY ... ae. iO. 
See Hinpu Winow. 

—— OF MORTGAGED PREMISES.. Gas ve App. 
See Suit To ENFORCE a Lien on Lanp. 

see PANE e 3 te ys nse ae, Bee: 
See Recuuation VIII. or 1819. 

—_———--— SHARE OF ZEMINDARL ..., = es A.C. 
See Acr XI. or 1859, ss. 11, 18, 54. 

——_—, SHERIFF'S PURCHASER AT... a. m 0. C. 
See AGREEMENT NOT TO PARTITION —~—, 

SANAD oe bot ae ies PN hie, ÀIC. 
See Suit FOR POSSESSION. ë 

SANCTION OF THE COURT oe ee w oar, 8 
See Inpian COMPANIES’ Act. ° 
TO PROSECUTION wee A. Cr. 9, 


See ForGery oF REGISTERED Bonn. See PERJURY. 


SATISFACTION OF CROSS-DECREES— Application to issue Exay 
cution.) By mutual agreement two decree-holders entered up satis- 
faction in respect of thew cross-decrees, Nevertheless one of them 
appealed from the decree passed against him and obtained its re- 
versal. He then applied to issue execution on his cross-decree. 

Heid, that the application could not be entertained as satisfaction, 
had been entered. = š 
The grounds upon which the application could have been enter- 
tained discussed, A n 
Gupinate Roy v. DINABANDHU NANDI ... es Apf. 


a 
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Pagea 
SECOND SUIT TA sae sig vw A&C. 421 
See GROUNDS OF ÅOTION. : 
SEIZURE IN EXECUTION .. w AG 418 
See Act VIII. or 1859, S8, ‘92, 214, 246, 
SELF-CONTROL, LOSS OF POWER OF ee we A. Cre” 83 
See GRAVE Provocation, 

SENIORITY... ae ssi w BC. 18 
See Succxsston To lias. 

SENTENCE. : ` 
See POSTPONEMENT OF ——, 

ene, CUMULATIVE... ais w A. Cr 14 
See PENAL Cope, s93. "224, 095, 358. 

SEPARATED BROTHER a a ies sa: Bar Oi 7 
See Hinpu Faminy. 

SERVANTS .. be es -. A, Cr. 32 
See Act XIU: OF 1859. 

SERVICE OF PROCESS, COST OF ... ua .. App. 26 
See Act XXIII. or 1861, s. 2. f 

n e SUMMONS. 

i See IRREGULAR Servicer oF ——. 

SESSIONS JUDGE. 

See POWER OF —, l 
, JURISDICTION OF Jr .. À. Cr 68 

See Act VIII or 1869, s, 435. 

SHT-OFF ... se Shes A. Œ. 114, 358 


See EXECUTION OF Decnzts. "Seg Venna AND PURCHASER. 


SETTLEMENT ——Powers of Revenue paia A settlement of a 
. resumed lakhiraj estate being made by the Collector with the 
Baas “subject to the orders of the Board of Revenue,” the 
oard,*or the Commissioner acting under rules laid down by them, 
may cancel the settlement at any “tim 
Hagan Tewari v. Tus Connector or Bracutrore App. 82 


SEZAWAL, COLLECTIONS BY 


ey aoe App. 63 
See STIPULATION IN LEASE. 


SHARE OF JOINT FAMILY PROPERTY, MORTGAGE 
aes si 
See J OINT “Hrxpe Faura, 


-m ——-— MALIKANA. 
See SUIT to RECOVER «emmm, x 


————--—- MORTGAGED PROPERTY, PURCHASER OF, App. 148 
See MORTGAGE. 


wane ae EMIN DARI, SALE OF”. © a aw A.C, 446 
- See Aor XI, or 1859, as. 11, 18, 64. 
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See Punric Reap. See Sore TO Recover SHARE OF 
MALIKANA. 


Objection taken for the first time.] In a suit for 
kabuliat at an enhanced rate, the Court of first instance gave a 
decree for an amount less than that of the claim. No objection was 
taken before the lower Appellate Court that, under the Full Bench 
Ruling in Golam Mahomed v. Asmut Ali Khan Chowdhru,’ the 
suit was liable to be dismissed. This objection was taken for the 
first time in special appeal. Held, that the objection could not be 
entertained. 








Nizamat Arr v Ramesn Coanpra Roy ... vee. AG, 
m POWER OF AGENT sae be en A. C. 
See PRINCIPAL AND AGENT. 
SPECIFIC PERFORMANCE... Ey sh. AG 
: See REGISTRATION oP DOCUMENT. e 
— —-——— Agreement for Lease—Regisiration.] 





An agreement for a lease does ‘not require registration. 
BHAIRABNATH Kuxrrrt v. KISRORI Mowan SUAW „s App. 
e 





SPECIFIED TIME, LAPSE OF sae sis w AG, 
See Apprication FoR Review. š 
SPLITTING OF CAUSE OF ACTION è ae ww AG, 
$ See GROUNDS OF ÅCTION. l 
. @ 
STAMP a she eis Da ee eae App. 
See AYPRAL. ` PP 
ACT ees i sts @ sès one ost App 
See axporsumesXt OF TRANSFER, ä 


Page 
SHERIFF'S SALE, PURCHASER AT. Ja wo OG, 14 
See AGREEMENT NOT TO Partition. 
“ SHIP, ES A CERTAIN” „h7 aie ae 0. C. 108 
See N ON-PERFORMANCE OF CONTRACT. 
SMALL CAUSE COURT, JURISDICTION OF.. oe App. 96 
' See Suit ro Recover SHARE or M ALIKANA. 
COURTS. ` ~- 
See POWERS OF ——, 
SN AKE CHARMERS. ' 
-, See Deatra CAUSED BY ——, 
SOLITARY CONFINEMENT oo oF . A.Cr, 49 
See PENAL Cong, ss. 73 AnD 74, f , 
SOMAJ, EXCLUSION FROM. EN is sek A.C. 91 
See DECLARATORY DECREE. 
“SON, UNBORN on see Si SE ta A.C. 145 
' See Hinnu Law. A 
SPECIAL APPEAL . .. A. C. 40, 99, 258, 271 
See EXECUTION oF Diores. See Suit FOR Posa CUSSION. 
See Document. See Surr ror KABULIAT. 
. App. 43, 96 
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STAMP sar JURISDICTION Or COLLECTOR UNDER A. Cr. 6 
See PROCEDURE. > 3 
s= DUTY i ea wee xe App. 72 
Sce ADMITTING Pratwr, p 
——~— LAWS K jis a st. » A.C. 329 
See Iivipence. i a 7 , 
STANDARD OF MEASUREMENT ..... .. App. 63, 78 


See Powrer or CoLLECTOR. See J dentre OF Cotisoron. 


ae IN PLAINT, FACTS POOT 7 
WITH ... oes ‘as .. Appr 111 
See J UDGMENT. j +. i 


STATEMENTS, ALTERNATIVE nen .. ÅA. Cr. 36 
See- POWER OF JUDICIAL COMMISSIONER TO Coamur. 


~-———, DISCREPANCIES IN... ste ae A.C. 332 
See EVIDENCE. : 


STATUTE—8 ANNE, ¢. 14 ... wie ve wee O.C. - 56 
See LANDLORD. 


STIPULATION IN LEASE—Collections by Sezawal— Continuing 
Liability of Tenants.) Itwas stipulated in defendant's lease that, on 
his failing to pay any instalment of the rent, plaintiff might appoint 
a sezawal to collect direct from the under-tenants. 

Held, that the appointment of such a sezawal did not determine 
defendant's lease, and that he was still liable for any eehoreacy a in 
the rent after the sezawal’s collections tere credited. 


Faxiruppin MOHAMMED Anasan V. O. J. PHILLIPS... App. 53 
STOLEN NOTES— Verdict of Criminal Court no Evidence aed 
` Ounership App. 2 
Panna Lan v. Qaram BAZURIAH. 
STONE QUARRIES wes ere w AG 61 
See Acr KX, oF 1859, s. 4. 
STRIDHAN... w AC 121 
See GIFT rox Lire TO CHILDLESS Hixpu Wow. 
STRIKING yon CASE — aes ase? App. 68, 184 
‘ee ATTACHMENT. See EXECUTION. 
SUB-REGISTRAR ‘ia P are ae = 0C 60 
See REFUSAL TO RYGISTER, l 
SUBSTITUTION OF NAME ON RECORD «... wo AQ. 214 


See ADMISSIBILITY oF EVIDENCE. 


SUCCESSION TO RAJ—Family Custom—Seniority.| Where, in a 
question as to the right of inheritance to a Raj, it was admitted 

that there was a custom that the reigning Raja should name a 
Jubraj and a Burra Tflakur, of whom the fifst succeeds to the 
throne, and the latter to the officecof Jubraj ; but it was contended 
on the one hand that, if the reigning Raja had appeinted a J ubraj, 
hfs choice should have been guided partly by an een hae promise or 
intention on the part of the former Raja, and partly by the a 
‘pellant’s preferential title as legal heir by seniority amongst the e 
negr kindred; and on the other, that jhe choice of the reigning 
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Raja was absolutely free, and could not be controlled by the 
wishes of the former Raja. ` 

Held, where there was evidence of a power of selection, the 
actual observance of seniority even in a considerable series of suc- 
cessions could not of itself defeat a custom which established the 
right of free choice. 

Where family custom required the union of two things to 
constitute the legal heir, viz., seniority in age and nearness of kin, 
and the claimant has but one of these qualifications in himself, viz., 
seniority, he does not entitle himself to succeed. Where a custom 
is proved to exist, it supersedes the general law, which however 
still regulates all beyond the custom. 

Nizxgisto Des Barmano v. Bie Cuanpra Tuaxur P.C. 18 


SUDRA CASTE seh ins m oh m PCO 1 
. See Hinnu Law. 
SUFFICIENCY OF AFFIDAVIT es ‘se TA App. 153 


See Rute ro Sow CAUSE. 


SUIT. 
See DECLARATORY ——. 


~—--- UNDER ACT X. OF 1859—Act Vi. of 1862 (B. C.), s. 20— 

Jurisdiction——Authority of Collector to Transfer Suils.] Suits 
‘under Act X. of 1859 must be preferred in the Revenue Office of . 

the district, or whgn a sub-division of the district has been placed 
under a Deputy Collector, in the Revenue Office of the sub-division 
in which the cause of action arose. The authority given to the 
Collector to withdraw any suit from any Deputy Collector, and try 
it himself, or refer it tó another Deputy Collector, does not cure 
the defect caused by the institution of the suit in a Court other 
than that of the sub-division in which the cause of action arose. 


Porwa CHANDRA CHATTERJEN v. ©. MAcARTHOR ... A.C. 366 

in KTV or 1800, 6s 15 a = APB. 125 
See DEED or Sars. 

——- FOR ARREARS OF RENT _... pas iii App. 72 


See ADMITTING PLAINT, 


emane e —— -— Defence— Onus Probandi.| In 
a suit for arrears of rent at an enhanced rate, where the defendant 
set up that he has relinquished all the mal land in his occupation, 
and that the residue of the land in dispute was lakhiraj, held, that 
the onus was upon the plaintiff to prove that the land for which he 
sued for enhanced rent was rent-paying, and not on the defendant 
to make good his defence. g 


Moramep Azssag ASi v. Nassıin MOHAMED dee A.C. 304 
-— BY ASSIGNEE AN n ue œ OoO.G 70 
See Hindu Law. å N 5 
——— TO CLOSE DOORS .. af es w ALO 411 
m See Trespass. * $ _ @ 
——- FOR CLOSING A`NEW ROAD AND OPENING AN- 
OLD ONE .°. sa af rr see ey A.C. 351 
See J URISDICTION. `+ 
nem COMPENSATION FOR DAMAGES a ies P.C. 44 
See EVIDENCE. r . í 


> 
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SUIT FOR DECLARATION OF TITLE ci .. App. 139 
See-Acr X. or 1859, s. 23. 


DEMOLITION OF A WALL.] Where two parties 
were joint owners of land, and ‘one of them erected a wall upon 
the land, without obtaining the consent of his co-sharer, held, that 
the Court would not interfere to order the demolition of the wall 
when there was no evidence to show that injury had been done to 
the co-tenant of the building by its erection. 
Lara Biswamsuar Lar v. RAJARAM aki s App. 67 


——-— DIVORCE— Cruelty— Condonation—A ct IV. of 1869, ss. 13 
andi4,| The petitionersued foradivorce on the ground of his wife’s 
adultery. The adultery was admitted, but the respondent proved 
that her husband had been guilty of various acts of cruelty towards 
her, which disentitled him to have an unconditional divorce ; and 
claimed on this ground a right to a judicial separation with alimony, 
under section 15 of the Indian Divorce Act. She was at the time 
of the suit living with the co-respondent. - 

Held, that the respondent was not entitled to a decree for judi- 
cial separation with alimony. - : 
The Court has discretion under section 14 of the Act to refuse 
a decree for divorce if the petitioner has been guilty of cruelty, 
although the cruelty may have been condoned. 
Sections 13, 14, and 15 of the Indian Divorce Act commented on. 
GORDON V. GORDON AND BARAN ... e «6 & we 0A 136 








mna — Inspection of Letters.| The respondent is en- ~ 
titled to have brought into Court letters written by her to the petition- 

er, while the facts to which they speak were fresh in her memory. 

If the petitioner has none, he should make an affidavit to that 


effect. 
GORDON V. QORDON sti suis te ww. OG 100 
IORI NG: 5 CESS Prostitute— Connivance. 
Ror P. Rog ves LEE] tts ext ane App. 9 


——-~ TO EJECT RYOT—Jurisdiction of Civil Court— Act X. of 1839, 
s. 23, cl. 5—Collector.] A suit by a zemindar to eject a ryot who 
holds on after the period of his lease, is cognizable by the Civil 
Court, and not under clause 4, section 23, Act X. of 1859, by the 
Colleetor. 
gapat ÅLI V. Saimart Sapstrunnissa ... « App. 10l 
è 


——— ENFORCE A LIEN ON LAND-Sale of Mortgaged Premises. ] 
A suit to enforce n lien on lahd which has been mortgaged will lie, 
andthe land as it stood at the time of the mort#age free from subse- 
quent incumbrances may be sold, although a decree for money due 
upon the mortgage has been obtained, and the right, title, and 
interest of the mortgagor thereto has under,such been once sold. 
Biswanata Muxnorapuyra y Gosainpas Baramapak App. 140 


—— FOR ENHANCEMENT OF RENT—Interfnediate Tenants— 
Deiduction.| A deduction of 15 per cent. from the gross rents is a 
fair and equitable mode of assessing the rent payable by an inter- 
mediate tenantin a suit for enhancement. Intermediate tenures 
should be assessed “at a rate so as to allow the%enant a reasonable 
profit, and not at a rate at which actual cultivators are assessed. 
_ e Rani Swarnamari v. GAauarPrassap Das... w AC 270 


” 


SUIT FOR KABULIAT— Objection not taken in Court below—Special 
Appeal.| In a decree for a kabuliat, the term for which it is to 
remain in force should not be fixed. 

An objection that the judgment of the Court of first instance is 
erroneous under a ruling of the Full Bench of the High Court, not ' 
taken before the lower Appellate Court, will not be allowed to be 
taken in special appeal. 

Naratram Das Coowpuey v. Roso Prari Caowpmrain, A. C. 271 


——-—-— MONEY PAID AS RENT—Jurrsdiction of Civil Court.] 
The plaintiff sued to recover money, which she had paid as 
rent to the zemindar, under a decree of the Revenue Court, after she 
had already paid her rent to his gomasta. 
Held, that the suit was not cognizable by the Civil Court. 
Srimatt Saupamin« Dasr v. Srinatr THAKOMANI DEBI, App. 114 





rm PARTITION ʻi ae ea æ. 0.0. 14 
See AGREEMENT NOT TO PARTITION. : 
—--— POSSESSION ‘see = a . AWC. 57 
See Act XAV. or 1861, ss. 318, 404. 
7 sss n tra see ene App. 97 
See SALE. 


~ 
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- Application by Parties to be made Defendants 
—Act VIIL. of 1859, s. 73—Formof Decree.) In a suit to recover 
possession of a certain mauza, claimed by the plaintiff as a portion 
of his darpatni talook, which was brought against several defend- 
ants, four other persons applied to be made defendants, on the 

-ground that they were co-sharers with the defendants on the record 
in the property in dispute. The application was granted; the 
added defendants were found to be possessed of the share which 
they claimed, and on the proofs which they adduced, the plaintiff's 
claim was dismissed. T'he plaintiff’s claim, as against the original 
defendants.vho made no opposition, was decreed. In special appeal, 
on the ground that they should not have been made defendants, 
and that the plaintiff was not bound to prove his case against any 
body else, but the person against whom he had brought the suit, held, 
that section 73, Act VIII of 1859, leaves to the Courts of Original 
Juiisdiction a discretion in such cases; that the section is not 
limited entirely to cases where the suit as framed cannot proceed ; 
that the words “ persons who may be likely to be affected bye the 
result” do not mean persons on whom the result would be legally 
binding. Held, also, that upon tl one issue common to all the defend- 
ants, viz., whether the property ‘claimed was in the plaintiff’s talook, 
or in that of the defendants, the Court’could only come to one con- 
sistent finding; and that on the finding of the facts in the Court 
below, the suit should be dismissed against all the defendants. 


[=] 
KALIPRASAD Sina v, JAINARAYAN ROY ace a. A.C 24 


+ 3 

—Award—]gmitation—Act XIV. of 1899, 
s. 15— Oral Evidence.}, Ina suit for recovery of possession of certain 
-bramatar land, of which the defendant had dispossessed the plain- 
tiffs by virtue of an award passed under section 15, Act XIV. of 
1859, declaring his right by purchase, the defence set up was that 


the deed of purchase was a forgery, and that the suit was barréd 
bv lanse of time. 





. 
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possession prior to their dispossession two or three years previous 


to suit. - 
Ram CaanprA CuowDEHRY v. BRAJANATH Sarma ... App. 109 


SUIT FOR POSSESSION Decree.], The plaintiff sued for possession 
of one-third share of certain land after demolition of the building 
erected thereon by the defendants, who were her co-sharers. 
Heid, that the plaintiff was not entitled to a decree for demoli- 
tion of the buildings, as she had no right to compel her co-sharers 
to adopt her views of the enjoyment of the property. She could 
only get a decree for possession of an undivided one-third share. 
Binpusasint Desi v. Parrr Pasan CuarrapapHya A. C. 267 


— Onis Probandi-—Inference of Trile.] 
Where in a suit to recover possession of land, the plaintiff succeeded 
in proving that he had been in possession up to a recent date, and that 
he had been forcibly dispossessed by the defendants, the lower 
Appellate Court threw upon the defendant the burthen of proving 
his title, and on his failing to do so, decreed the case. Held, that 
this was a fair inference of title and of a right to be replaced in 
possession, without going further into the title, that is, to the mode 
of its acquisition. i 

_ Temocman Gumos v. Karras Nara Bipuanrto Browmik 

BHUTTACHARJI sears ‘us ji . <A. GC. 298 


tetas. 





—___—-_—--— Sanad— Evidence— Special Appeal.|] In a 
suit for recovery of possession of certain land which the plain- 
tiff claimed under and by virtue of a sanad (grant) from the 
zemindar, and from-which he had been dispossessed by the defend- 
ants, the lower Appellate Court held that the execution of the 
sanad was not satisfactorily proved, but that it was not a forgery, . 
and that there was the corroborative evidence (such as the 
dakhilas produced before it) to prove the case of the plaintiff. 
Held that, when a claim is based upon a sanad, and the plaintiff 
failsgg prove the execution of the sanad itself, he may prove his 
claim by other means. In a suit for mere possession, it is 
unnecessary to state or prove a particular title. The reception of 
papers and documents by the lower Appellate Court, unless 
objected to at the time, cannot be made a ground of special appeal. 
Rasa Risa Broart Lan Sine v. NABAYI PADDAR e A.C. 99 


amara — —-__——_—— OF LAND ...’ es Peas App. 28 
© See JURISDICTION or CIVIL OR REYENUE COURTS. 


t PRE-EMPTION ... e ae a App. 148 
: See VALUATION OF CxuAIM. 








———_, PREVIOUS __... A. ©. 373 


See Acr X. or 1859, s. 77.  * 


FOR REALIZATION OF DECRETAL MONEY —Interest of 
Oe en When an agreemeyt is entered into to pay 

off money due under a decree by monthly instalments, each ə 
monthly instalment begomes a separate cause of action, and 
limitation applies to each instalment separately. 

Mussr. Kainu v. Kari BAHU ts a App. 112 


® 
—— FO RECOVER SHARE OF MALIKAN A—Jurisdiction of Smal? 
Cause Court—Act "XXII. of 1861, s. 27—Special Appeal.] A 
suit to recover share of malikana, which the defendant had realized 
from the Collector, is a suit for refovery of a sum of money which 





ZULLA .. App. 


NEY PAID FOR PRO- 
N SALE IN EXECU- 
1859, ss. 258 & 269.] 
in execution of a decree, 
rment-debtor in certain 
th November 1866. On 
pposed by the defendant, 
> property, and that it 
ct VIII. of 1859, for. a 
il remaining uncancelled, 
section 258 of Act VIH.. 
iction-sale had been can- 
laintiff to have pursued 
69 of Act VIII. of 1859, 
right, title, and interest 


96 


tase, ww <A. C. 301 


enti— Proof of Receipts.| 
annot sue a tenant of the 
mt, unless the tenant has 


ssary to specify distinctly 
aint enhancement is al- 


‘to produce the writer of 
its. : 
aan Roy CHow- ye 


1859, s. 77—dJurisrlic- 
anrs of rent, a third party 
leging that he had acquir- 
rt. A predecessor of the 
re of the property, and 
ars ago, no rent had been 
venor. 
of 1859, the claim of the 

that under this section 
: question of title. 
AHES CHANDRA 


reg ts As ©. 

A suit for rent will not 

i possession of the land 
® 


sii App: 


ES OF A DECEASED 
dant iy a suit died before 
e suit was sometime after 

time during which the 
ist the dead man, may $e 
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deducted in calculating the period of limitation against his repre- 
sentatives, : 
Monas Cuanp Kannvu v. Azim Kazı CHOWKIDAR ... A. ©. 233 


SUIT TO REVERSE ORDER OF REVENUE COURT—Jurisdic- 
tion of Civil Court.] Parties suing to reverse an order of the Re- 
venue Courts may do so in the Civil Courts. 
Nangu Roy v. MAHABIR PRASAD wee .. App. 35 


—-—, RIGHT TO MAINTAIN Scud O.C. 96 
See Denivery or Birt or Costs. 
——,SECOND ' ua : A. ©. 421 


See GROUNDS or ACTION, 


—-— AGAINST SURETY OF DEFAULTING TENANT — Res- 
judicata.) A landlord sued his tenants and his tenant's surety in 
~ the Collectors Court for arrears of rent, the surety being merely 
treated as a nominal party, and the decree being given against the 
tenants. He afterwards sued the surety in the Civil Court on the 
bond given by him, and in the lower Court obtained a decree, not 
only for the arrears of rent, but also for the costs in the Act X. suit. 
Heid in special appeal, that the suit was, as regards the arrears of 
rent, not barred by section 2, Act VIII. of 1859, but that the costs 
in the Collector’s Court could not be recovered. 
Ramranv Acsaxrsi v. Komar Locnan Roy a App. 37 


® _.— BY SURVIVOR TF Sii ‘ee ow FB. 81 
: See Joint Hinpu Famicy. 


—.—, VALUATION OF 7 pe 
- See CONSTRUCTION or Desp or QIFT: 


SUITS, AUTHORITY OF COLLECTOR TO TRANSFER A.C. 366 
See Surr Unper Act X. or 1859. 


SUMMARY PROCEDURE... ys oy a AC 37 
7 -See QUARDIAN. ‘ 


P.C. 27 


nn Act V. of 1866—Jurisdiction.| Where, 
in a suit under Act V. of 1866, the defendant is at such a distance 
as would make it impossible for him to put in an appearance within 
the seven days allowed by the Act, the Court will stay execution 
for a time long enough to allow him to appear. 
Suitg can be brought under this Act against persons resident out 
of the jurisdiction. . 
CHANDRAKANT Roy v. N. P. Pocose ... w~ 0.0. 83 


SUMMONS TO CITE WITNESSES. , 


See APPLICATION FOR ; 


o 
SUPPRESSION OF FACT `.. ees eit a. A.C. 407 
e See REGISTRATION. 





SURETY OF DEFAUTING BENANT. * o 


See Suir AGAINST f 


SURVIVORS, SUIT BY e 7 n FB 3 
See Joint Hirepu FAMILY. n 


SURVIVORSHIP _... igen @.. = .» FB 3 


¢ See Jornt Hinpv FAMILY, : 





TAXATION DE DIE IN DIEM vis es is App. 
See Payment our or Court. 


TENANT „n one eee aea oes een eee Q. C. 
See LANDLORD. See LANDLORD AND ——. 

—— DEFAULTING. ; 
See Surr AGAINST SURETY OF ——, 





m wl 


——, INCUMBRANCES BY eee eG, 
See Rucuiation VIII. or 1819. 


TENANTS, CONTINUING LIABILITY OF ... „App 
See STIPULATION IN LEASE. ; 
—-——, INTERMEDIATE ¢ .,.. oh a AC 
See SULT FOR ENHANCEMENT or RENT. 

TENURE spi si st na ne. deo E 
See Rent, 

TESTIMONY, UNOPPOSED “ss sie eee PoC, 
See EVIDENCE. 

THAKBUST MAP ... ee sag see sx. Be O, 


See IennoRSEMENT. 


THEFT. 


+ ra - 
See CHARGE OF ——, 


TICKET, REGISTRY, POSSESSION OF wie os. A. Cr. 
See Acr XIV. or 1868, ss, 11, 21. 
TIME. 


See COMPUTATION OF ——, 

————, PERIOD OF ... ue > ee Mi æ.. Å. C. 
See User. 

—, SPECIFIED LAPSE OF ~. = i. Ae 
See APPLICATION For REvIew. 


LITLE 


See Apvrase Possession. See Practice As ro Dismiss- 
AL. See Surr ror Rent, See PARTICULAR 





See OUSTER. 

— Onus Probandi.] In a %uit to recover possession of fand 

- and wasilat under a ganti jumma, which had originally belonged to 

the defendants, the main question was as to 10 katas, of which 

possession by receipt of rent only was claimed from the defendants, 

whose dwelling-house was thereon. The defendantg alleged that 

the 10 katas were not included in the ganti jumma under which 
plaintiffs claimed. e ' 

Held, that the onus was on the plaintiffs to prove that theo 

katas were includeg in*the ganti jumma uyder which they claimed. 

It was not on the defendants to show the extent of that tenure while 

it was in their possession and wher it was transferred to the plain- 

tiffs, although the fact was one peculiarly within their knowledge. 

Grivnak Hany v. Kanixanr Roy Caowpapy A. © 





———-~—Paossession.] Where a pleintiff sued to recover possession 
of certain, lands under a mfaurasi patta which had been lost, and 





A. C. 108, 202, 
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53 


348 


44 
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an 

i . : i 
proved ten years’ possession, Held, that such possession alone would 
not entitle him to recover possession of the land, but that he must 
prove the specific title set up by him. 








Baonar MANDAL V. JARIF Gazi ies n. App. 
TITLE, AVERMENT OF sus poe bas wee Å. C. 
See Act YIII or 1859, s. 355. 
A DECLARATION OF vues abe ens an - A. C 
See Act XXV. oF 1861, ss. 318, 404. 
, EVIDENCE OF obs ae aus . A, C. 
See POSSESSION, ° 
——-—, HEREDITARY one se zaa nw “Ae. 
See MOKURRARI ISTEMBARI. 
, INFERENCE OF A gee ne ay AC 
See Surr For PossEssion. i 
—————, PROOF OF ... bes kas si ww. «=O A Cr. 
See MiscHixr. 
~.-—-—, SUIT FOR, DECLARATION OF . sis App. 


See Act X. oF 1859, 8. 23. 


TRADE MARK. 
Granam & Co. v. Kerr, Dopps,& Co... u. App. 


TRANSFER. , . 


See ENDORSEMENT OF ——. 











TREES. 
See Breac or Contract ro PLANT T 
TRESPASS ... sas ‘ie sXe aS; we A0: 
- See Acr VIIL or 1859, ss. 92, 214, 246, 
: Suit to Close Doors— Ground of Action—Possibility of 


Injury j No suit can lie to close doors opened by a person in his 
own wall, on the ground of a possibility of his committing trespass on 
the land of the plaintiff, or of his having actually committed such 
trespass. It will only lie, when the opening of the doors is in itself 
such an irremediable injury that the plaintiff would not be suth- 
Sow compensated by money damages. 

l 








x. T. M. Grenson v. ABDUR RAHMAN KHAN ES eG: 
i l : 
TRIAL. . 
See EVIDENCE AT Former : 
, POSTPONEMENT OF eo @.. au À. Cr. 
See CRIMINAL Procepure Cops, ss. 205, 366, 367. 
TRUSTEE AND CESTUI QUE TRUST see: wv ACG. 
e 


See ADVERSE POSSESSION: 
e 


TWELVE YEARS’ POSSESSION ee O 9 wi App. 
See Ousrer. l 


UNBQRN SON a ee oe ie @ cats, AGG: 
See Hinpy Law. : 


e 
UNCERTAINTY IN DECREE—Zxecution.| When a decree is so 
‘ ungertain that it is impossible to &scertajn what is decreed, a plain- 
N 


413 


41} 


59 


409 


44 


145 


XCVili GENERAL INDEX. 


uff cannot be put into possession of any other thing by execution 
than that which the decree describes. Iividence carinot be given 
in the execution department to amend any uncertainty in the 
decree. The law allows certain matters to be ascertained in 
execution, but beyond those it is the duty of the Judge to take 
care that his decree is so precise that it is capable of execution, 
without leaving it to the Court of execution to decide what the 
Judge intended to decree. 
The necessity of certainty in decrees discussed. 
DwarkanatH HALDAR v. KAMALAKANTH HALDAR... App. 


UNCHASTITY > © vik ie iss w ArU 
See GROUNDS or ÅCTION. . 


UNLAWFUL ASSEMBLY—Common Object—Murder.] <A large 


body of men belonging to one faction, way-laid another body of — 


men belonging to a second faction, and a fight ensued, in the course 
of which a member of the first mentioned faction was wounded and 
retired to the side of the road, taking no further active part’ in 
the affray. After his retirement a member of the second faction 
was killed. Held (by Norman, J., whose opinion prevailed) that 
the wounded inan had ceased to be a member of the unlawful 
ass2mnbly when he retired wounded, and that he could not, under 
section 149 of the Penal Code, be made liable for the subsequent 
murder. Held, by JACKSON, J., that he remained a member of the 











unlaw ful assembly. 
Tas Qonen*v. KABIL Cazes... on ww. A. Cr. 
UNOPPOSED TESTIMONY ... oe a ae. POG 
See EVIDENCE. 
UNREGISTERED DEED aie eee ede aie. - AecO: 
See Acr XX. or 1866, ss. 17 ann 49. . 
m amaaa PRIORITY OF bes ee, AG: 
See Act XX. or 1866, ss. 2 AND 50. aan 
ESEE OF SALE .. TR we he C. 
See Acr XX. or 1866, ss, 17, 49. - 
ee BOND ae i wi AS. 
See EVIDENCE. 
UNSTAMPED DOCUMENT. e 





See ADMISSION OF IN EVIDENCE. ; š 
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USER Ses sii sie a 
See RIGHT ro OUTLET ror Wawer. See Riant or Way. 


See PRESCRIPTION. ° 


~- Presciptive Right—Period of Time to Create.] e No period 
has been definitively fixed to create a right of prescription. 
There is no decision which says either that a finding that the 
user has lasted for at least 12 yearseis necessary, or that such a 
finding of a user fog 12 years would be oonclusive, 


p Rurcuanpra Guose v. Rurmansagt Dasi... sa, Å, C, 
USUFRUCTUARY MORTGAGE as a sa A. OY 
See MINOR. pd 


e 
USURY—Promissory Note—Rate of Interest by Hindu Law.] In a suit 
under the Bills of Exchange Act to recover 1,200 rupees on g 


.. A.C. 166, 211, 
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promissory note, the Court gave a decree for 700 rupees only, that 
being shown to’have been the full consideration received for the 
note. 

There is nothing illegal in the true holder of a promissory note 
endorsing it to another person, with the express object of allowing 
him to sue upon it. j 2 

Held, by Peacock, C. J., that the suit being between two Hindus, 
must be decided by Hindu Jaw. 

By Hindu law, a promissory note does not import consideration, 
and therefore where it was proved that thé defendant aetually 
received only 700 rupees, that sum was all the plaintiff was allowed 
to recover. 

Act XXVIII. of 1855 did not repeal the Hindu laws as to the 
rate of interest. Such rate is governed by the strict rules of 
Hindu law, as originally laid down by Menu and other lawgivers. 

Ranuan Mooxerser v. Haran Coanpra Daug ... O.C, 


VAKEEL, AUTHORITY OF. ke 
See AUTHORITY OF ——. 


VALUATION OF CLAIM—Suit for Pre-emption.] In a suit for 
pre-emption the valuation of the property sued for is to be calcu- 
lated at the market value for which it would sell, and not at ten 
times the value of the sudder jumma. 


Ansup Sine v. Derus Sine ski ne z.. App. 
- SUIT. = ie, T wea: O 

See CONSTRUCTION oF DEED or GIFT. 
YARIANCE IN PLAINT AND EVIDENCE... App. 


- See Pre-EMPTION. . 


VENDOR AND PURCHASER—Refund of Purchase-Money—Set- 
off—Registration.] The plaintiff agreed to purchase land and paid 
dowa the purchase-money, taking from the vendor an agreement 
that if he did not register the conveyance, he would return the 
purchase-money. The plaintiff entered into possession; but the 
vendor failing to register the conveyance, he sued to recover back 
his purchase-money. Held, that he was entitled to a refund of 
the purchase-money. The purchaser who had obtained possession 
might or might not, according to the particular circumstances of 
the case, be liable to pay the vendor a reasonable amount for the 
occupation of the land; but when no set-off is pleaded, the vendor 
coukl only claim such amount by a geparate action. 


Court or Warps v. Nirra Kaur DEBI ,.. E. PE A 

VERDICT OF CRIMINAL COURT. 
Panna Lar v, Gaprram BAZURIAH nes .. App. 
JURY z 7 7 . EB, 

s See Powgr or Hirea Cover. s 
e 
VICINAGE AND PARTNERSHIP, RIGHT BY a. App. 
= $ See PRE-EMPTION..- n 

VOID,CONTRACT e un Mb). ae Rak, AO 


See ILLEQGEL Cess. 


WAGES OF LABORERS n ae sii es 
« See Acr VI. or 1865 (B. C.), $. 31 anv 32. 
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WALL, DEMOLITION OF. 
See Suir ror——, 


WARD, GUARDIAN AND... ak ees n AC 


See Manomepan Law. 


WARRANT OF EXECUTION—Act X. of 1859, s. 88.] Where a 
warrant of execution was extended for four days, after a particular 
day, when the origmal warrant was not 60 days old, in order that 
more moveable property might be pointed out, keld that, until 
the time So extended had elapsed, an order for sale of immoveable 
property was without jwrisdiction. 

Sueixu Nani Bax v. Dipar Bax Suan... we Ae O, 


WATER, OUTLET FOR. 
See RIGHT TO 








WAY. 
See RIGHT oF ——. 

WEAPON, DEADLY... eee eee fas a A, Cr. 
See GRAVE “PROVOCATION. 

WIDOW Sek Se i A.C. 
See Hinpvu Law: “See Girt FOR lire TO “Caines 

Hixnpu -——. See Riau or LINDU ro ÅALILCNATE. 

a ae eu bes aie pee aa. 0. ©. 
See Hinpu Law. 

< HINDU i ava sia A. C. 421, 
See GROUNDS OF Action. See Parnt Taboo. 

na , ALIENATION BY ... oP ow A.C. 


See DECLARATORY DECREE. 


WIFE LIVING WITH CO-RESPONDEN PA Costs. 
Gorpon v. GORDON AND De SARAN s A 


WILL, 





See [LINDU 


—--—, HINDU cee as = m w Ore. 


See MORTGAGE. 


WINDING-UP—Petitioning Creditors Costs. 


In xe Tue Nanor Hasi Tea Company ... «<. App. 
WITNESS—Cruelty—Evidence. ° 
KELLY v. KeLLY AND SAUNDERS see .. App. 
———-—— CALLED BY THE COURT °* „o fat eG. 
See Hixvu Law. 
e 
.WITN ESSES : bl aa, 7G. 
See PRINCIPAL AND Acest. 3 ® 


————— — CALLED BY LOWER APPELLATE COURT, A. C. 
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WRONGFUL DIST RAINT—Damages—Jur isdliction of Collector— 
Act X. of 1859, s. 143.] A suit for recovery of damages, by reason 
of wrongful distr aint, is not cognizable by the’ Civil “Court, but is 
” cognizable by the Collector under section 143, Act X. of 1859. 
Bam Cuanpra Cuowpary v. Susar Parro wo. App. 74 
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See- Acr X. or 1859, ss. 142 ann 148. 
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POSSESSION— Award-—Limitation— Aet XIT. of 1859 
— Cause of Action.] In a suit for recovery of possession of a share 
in a certain talook, on the allegation that the plaintif had been 
dispossessed under an award passed under section 15, Act XIV. of 
1859, the defence set up was that the plaintiff was not in possession 
of the property within 12 years of suit. Held, that® the wrongful 
possession which the plaintiff held during the few months before 
the award under Act XIV. was no possession which could take his 
case out of the Statute of Limitation. That the dispossession un- 
der the award did not give him a fresh cause of action. 
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